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The Q&A section below provides a general introduction to Australia and to Australian
IP, with the aim of helping you to develop your future Australian market. Future
updates of this page will concentrate on particular key aspects of IP in Australia.
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Preface

Australia is a developed Western country in the Asia-Pacific region. With its unique
geographic location, multicultural population, open and transparent legal system and
well-developed intellectual property (IP) protection system, it is an ideal ‘stepping
stone’ for United States and European companies to use to enter Chinese markets,
and by which Chinese companies can establish relationships and markets in those
countries. In addition to its rich natural resources, Australia’s well-developed, world-
class industrial base makes it a first choice for Chinese companies wishing to enter
the world stage.

The dramatic development of the Chinese economy has drawn worldwide attention

in the past few years. There has been an astonishing increase in the strength and
enforceability of IP rights in China, and very rapid growth of substantial IP developed
within Chinese companies. As one of the leading legal and IP firms in Australia,
Allens Arthur Robinson (Allens) is very excited by these changes and is committed to
significant involvement in this process.
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1. How developed is Australia, in terms of politics and economics?

Australia is an island continent (in fact, the world’s largest island) with a land area of more than 7.69 million
square kilometres, and a population of 22 million. It is rich in natural resources: grains, wool, mineral resources
(metals) and fossil fuels (particularly, coal and natural gas). It is the third-largest economy in the Asia-Pacific
region (after Japan and China), and enjoys a prosperous, Western-style market economy.

In a recent study by the Organisation for Economic Co-operation and Development (OECD) (OECD Economic
Surveys Australia - Volume 2006 Issue 12), Australia’s economy was judged as the world’s most resilient for the
past five years, and the country as having the world’s lowest risk of political instability. The sharp rate of economic
growth has exceeded that of most OECD member countries. Over the three years to 2010, Australia’s projected
average annual growth of 3.4 per cent is expected to be above that of the US, the UK, Germany and Japan (as
estimated by The Economist Intelligence Unit, 2006).

Australia is one of the world’s fastest growing economies, particularly reflecting strengths in information and
communications technology (ICT) infrastructure, innovative systems and processes, the business environment
and the development of human resources. In the telecommunications and IT sector, Australia ranks at number
four in the Asia-Pacific region (http://hzc.hunancom.gov.cn/hzzn/1697.htm), while a very advanced ‘e-business’
economy reflects the strength of the nation’s business-to-business (B2B) activity.
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2. What is the level of adoption and development of new technology in Australia?

Australia is a nation of sophisticated technology users, particularly so in the ICT area. The country enjoys a high
level of consumption, and new products and technologies are eagerly embraced and rapidly adopted. Since 2004,
the level of computer use in Australia (as measured per head of population) is second only to the United States.

Among global industrialised countries, Australia ranks sixth for investment in basic research: second only to Japan
in the Asia-Pacific region. The Australian Government continues to strongly support a first-rate innovative culture,
currently implementing an AU$8.3 billion strategy to stimulate innovation.

Twelve Australians have received the Nobel Prize, and 11 of these awards have been in areas of science and
technology.

Australian investment in communications infrastructure, research and development facilities, and advanced
skills and training have helped create world-class technology sectors. The investment in ICT as a percentage of
gross domestic product (GDP) is reported to be the third highest of the OECD countries. Along with China and
Singapore, Australia has been ranked in the top three of the most suitable countries in the world in which to
develop new IT and telecommunications technologies.

Besides ICT, Australia is also the region’s largest research base for biotechnology. In Melbourne alone, there are
22 non-profit medical research institutes, 19 agricultural research institutes, seven major teaching hospitals and
nine universities, and the ratio of PhD graduates to total population exceeds that of the US, Japan and the UK.
Particularly important research fields in medicine include oncology, immunology, cardiovascular disease, stem
cells, diabetes and reproductive technologies (http://melbourne.mofcom.gov.cn/aarticle/ztdy).

Being a sophisticated market, Australia is seen by companies around the world as an ideal test market for newly
developed technologies, before rolling those technologies out on a global scale.
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3. What is the level and potential for trade between Australia and China?

With its stable government policies, high GDP, high level of consumption and rapid adoption of new technologies,
Australia has also become an ideal test market for exportation by Chinese companies.

Australia is a country largely built on immigration over the past 200 years, including migration from China. At
present, after English, Chinese languages are the most widely spoken — by around 500,000 people. The close
cultural relationship, coupled with the relative geographical proximity (the time difference between Beijing and
Melbourne/Sydney is only two hours in Australian Eastern Standard time) and the business friendly environment,
have led to significant investment by Chinese nationals and Chinese companies into Australia.

With the increasing consolidation of the bilateral relationship between Australia and China, China has recently
replaced Japan as Australia’s most significant trading partner. A free trade agreement is under negotiation
between Australia and China.
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4, Are Chinese companies active in the Australian market?

Large numbers of Chinese companies have invested in Australia over recent years, including many leading
companies such as Baosteel, Sinosteel Corporation, CITIC Group, China National Offshore Oil Corporation and
Huaneng Power International Inc. Many well-known Chinese technology companies have set up subsidiaries
in Australia, including Huawei Technologies, ZTE, TCL, Haier Group, Hisense, Sichuan Changhong and Tianjin
Pharmaceutical, and the number is increasing rapidly. Many of these companies are well on their way to
becoming household names in Australia.
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5. The Australian market is smaller than many other markets. Why does Australia
appear to be such a popular country for patent applications by well-known
international companies?

The patent and trademark systems of Australia have been in place for more than 100 years, and the quality of
Australian IP rights is considered among the world’s best. Compared to many major jurisdictions, the process of
obtaining patent registration in Australia is relatively rapid and relatively inexpensive, yet the quality of examination
and the quality of enforcement in the courts are very high.

As a result of these and other factors, Australian patents are very much sought after by companies around the
world, much more than the size of the market would necessarily suggest. In a relatively short time and at relatively
low cost, an applicant can secure an English-language patent grant from a patent office with good examination
and in a court jurisdiction that is very ‘patent-positive’.
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6. What is the basis of the legal system in Australia?

Originally based on English law, Australian law is a ‘common law’ system. This means that the law is developed
primarily through decisions of courts and similar tribunals, rather than through legislative statutes or executive
action. Where there is no authoritative statement of the law on a particular issue in question, judges have the
authority and duty to make law by creating new decisions, known as ‘precedents’. The body of precedent is called
‘common law’ and it binds future decisions.

In some areas of Australian law — such as contracts and confidential information — there are no governing statutes,
and principles applied by courts are all found in the case precedents. However, the most important areas of

IP (including patents, trade marks, designs and copyright) are governed by statutory frameworks (such as the
Australian Patents Act 1990 (Cth) and the Australian Trade Marks Act 1995 (Cth)), although case precedents
remain very important in refining the principles set out in these statutes.
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/. How does Australia rank in world patent filings?

With a very well-developed and mature patent system, patents are regarded as a key aspect of business by those
with business or market interests in Australia.

Australia is ranked at number 12 in world patent filing applications and even higher in certain key technology
fields. Further, Australia ranks fifth in the number of resident patent applications per million population (China is
placed at number 28, WIPO 2007 report).
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8. Is Australia part of the global IP system?

Australia is very much part of the worldwide IP system, being a member of all major international treaties that
govern IP matters, including:
e For patents: the Patent Cooperation Treaty;

¢ For trade marks: the Madrid System for the International Registration of Marks (Madrid Protocol); and the
Trademark Law Treaty;

e For plant breeders rights: International Union for the Protection of New Varieties of Plants;
e For copyright: the Berne Convention; and

e General: World Trade Organization Agreement on Trade-Related Aspects of Intellectual Property Rights; and
the Paris Convention.

In addition, Australia is party to many bilateral agreements with other countries in areas that concern IP, including
free trade agreements, as well as agreements between IP Australia and other national and regional patent offices
relating to the examination of patent applications, etc.

An Australian, Dr Francis Gurry, was appointed Director General of the World Intellectual Property Organization
in October 2008, for a six-year term. Dr Gurry started his career as an IP lawyer in the Melbourne office of Allens
Arthur Robinson.
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Q. Who is responsible for the registration of IP rights in Australia?

The administration of patents, designs, trade marks and plant breeder’s rights in Australia are managed by a
government office called ‘IP Australia’, which comprises the Australian Patent Office, the Australian Trade Marks
Registry, the Australian Designs Registry, and the Australian Plant Breeder’s Rights Registry.

|P Australia receives and processes applications, conducts hearings, and decides on disputed matters relating to
the granting or denial of Australian IP rights.

IP Australia also maintains the Registers of Patents, Designs, Trade Marks, Plant Breeder’s Rights and Olympic
Designs, and provides public facilities for searching and accessing information on existing IP rights.

Australia is a member of the Patent Cooperation Treaty, and thus IP Australia acts as a Receiving, Search and
Preliminary Examination Office for PCT applications filed in Australia. In addition, IP Australia is an International
Search and Examination Authority for 18 countries, including the US, Korea, New Zealand, Singapore, India
and Malaysia.
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10. How are IP disputes dealt with in Australia?

Most IP matters fall within the jurisdiction of the Australian Federal Court system, rather than the separate court
systems of the different states of Australia. Within the Federal Court there are a number of judges who are very
experienced in IP matters.

Matters of infringement and validity of IP rights (such as Australian patents and trade marks), as well as appeals
from decisions of IP Australia, are heard in the Federal Court.

Like many common law jurisdictions, the courts in Australia follow the adversarial system, rather than the
inquisitorial system favoured in some European countries.

When the court hands down its decision, both parties have the right to appeal the decision of the trial judge to the
Federal Court of Appeal, where the matter is heard by a “full court’ (a number of specialist IP judges).

As a final recourse, in respect of matters of law (not matters of fact), litigants may seek special leave to appeal
from the Appeal Court to the High Court, which is the highest court in Australia. On average, the Australian High
Court hears about two IP cases every year. IP litigation can be very complex, particularly in patent matters, where
intricate issues of technology are involved, and it is necessary to involve expert witnesses in very specialised
technical fields.
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Bangkok
Beijing
Beijing IP
Brisbane
Hanoi

Ho Chi Minh City
Hong Kong
Jakarta
Melbourne
Perth

Phnom Penh
Port Moresby
Shanghai
Singapore
Sydney

For further information, please contact 1515 &

Chris Bird  CRJi5¢4E)

Partner, Allens Arthur Robinson Patent & Trade Marks Attorneys, Melbourne
Tel +61 39613 8259
Chris.Bird@aar.com.au

If you would like further information on Allens Arthur Robinson Patent & Trademarks Attorneys, please visit our
Patent & Trade Marks Attorneys pages.
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The content contained in this communication is intended to provide information only to our clients, contacts and
associates. It does not constitute legal advice of Allens or any of its attorneys. Should you require advice please
contact Allens.
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