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SUBSCRIPTION AGREEMENT
DISCLAIMER
The A-Suite (which includes guidance notes) is intended only to provide you with an overview of information and a framework of suggested documentation to assist you in establishing your company. 
The A-Suite has been put together by Allens with startups in mind but it does not take into account your particular circumstances and it is not intended to be comprehensive. The law and other relevant circumstances may change from time to time and we do not guarantee that the A-Suite will be complete, accurate or up-to-date.
The A-Suite does not constitute legal advice and must not be relied upon by you as a substitute for seeking legal advice. Your use of the A-Suite does not create a solicitor-client relationship between you and Allens and we recommend that you seek legal and other professional advice specific to your circumstances before acting or relying on any part of the A-Suite. We are not responsible for any action taken or not taken in reliance on the A-Suite.
Your use of the A-Suite is subject to our Terms of Use accessible from www.allens.com.au/accelerate/terms-and-conditions/ 

Subscription Agreement
[image: ] Guidance note warning
Guidance notes to help you select relevant options are in blue shaded text. Yellow highlighted text shows where you need to include information or select which text option applies. Please delete all guidance notes and highlighted text before you publish, and double-check you have included all relevant information.

[image: ] Guidance note 
Purpose of document
This is a template Subscription Agreement. It is a document entered into between the company and an investor, under which the investor 'subscribes' for shares in the company in exchange for the investment money. The document is complex and typically the subject of considerable negotiation between the company and investor. You should seek appropriate advice when drafting and negotiating this Agreement.
Unless an investor specifically requires a subscription agreement, you should not offer to enter into one. Instead, you should use the Application Form included in the A-Suite. 
The Subscription Agreement requires that the company make certain statements, which are contained in Schedule 1. If these statements are incorrect, the company may be liable to pay damages to the investor. It is important that you consider whether each of these statements is accurate before entering into this Agreement. If the company is not able to give those statements, they should be deleted or appropriately qualified.





	






[Insert name of your company]
and
[Insert name of Subscriber]

	Subscription Agreement
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	This Agreement is made on [insert date].

	Parties

	1 
	[bookmark: z_LX009_1][bookmark: z_LX012_3][Insert name of your company] ([ACN/ABN] [#]) of [insert address] (the Company).

	2 
	[bookmark: z_LX014_6][Insert name of Subscriber] ([ACN/ABN] [#]) of [insert address] (the Subscriber).

	Recitals
[image: ] Guidance note 
These recitals should be tailored to reflect the commercial background to the subscription transaction. For example, if the Company has various classes of shares on issue, the recitals should be amended to reflect its share capital.


	A 
	The Company’s issued capital as at the date of this Agreement is [insert number] ordinary shares.

	B 
	The Subscriber has agreed to subscribe for the Subscription Securities on the terms of this Agreement.


It is agreed as follows.
[bookmark: _Toc328469767][bookmark: _Toc339371354][bookmark: _Toc343168712][bookmark: _Toc346627556][bookmark: _Toc366782381][bookmark: _Toc370210362][bookmark: _Toc371689730][bookmark: _Ref371692338][bookmark: _Ref411259835][bookmark: _Ref508110392][bookmark: _Toc72476909]Definitions and interpretation
[bookmark: _Toc328469768][bookmark: _Toc339371355][bookmark: _Toc343168713][bookmark: _Toc346627557][bookmark: _Toc366782382][bookmark: _Toc370210363][bookmark: _Toc371689731][bookmark: _Toc72476910]Definitions
The following definitions apply unless the context requires otherwise.
Board means the board of directors of the Company.
Business means the business of the Company from time to time being, as at the date of this Agreement, [insert short description of business].
Company Intellectual Property means all Intellectual Property Rights developed or used by the Company in connection with the Business but excluding Intellectual Property Rights licenced or otherwise made available to the Company.
Corporations Act means the Corporations Act 2001 (Cth).
Governmental Agency means a government or a governmental, semi‑governmental or judicial entity or authority. It also includes a self‑regulatory organisation established under statute or a stock exchange.
Intellectual Property Rights means: 
[bookmark: _Ref361668740]all rights conferred by statute, common law or in equity and subsisting anywhere in the world in relation to:
registered and unregistered copyright;
inventions (including patents, innovation patents and utility models);
confidential information (including the right to enforce an obligation to keep information confidential), trade secrets, Technical Data and Know-how;
registered and unregistered designs;
registered and unregistered trade marks (as that term is defined in the Trade Marks Act 1995 (Cth); and
circuit layout designs, topography rights and rights in databases[, whether or not any of these is registered, registrable or patentable];
any other rights resulting from intellectual activity in the industrial, commercial, scientific, literary or artistic fields which subsist or may hereafter subsist;
any domain name;
[bookmark: _Ref361668754][any licence or other similar right from a third party to use any of the above[ which is capable of[ unilateral transfer][ or][ being sub-licensed][ (as the case may be)] to any third party;]
[bookmark: _Ref387155538][any social media address;]
any applications and the right to apply for registration of any of the above[; and]
[bookmark: _Ref361669500][any rights of action against any third party [for infringement of | in connection with] the rights included in paragraphs (a) to (e) above],
but excluding moral rights, and similar personal rights, which by law are non‑assignable.
Know-how means information, know-how and techniques (whether or not confidential and in whatever form held) including:
0. formulae, discoveries, design specifications, drawings, data, manuals and instructions;
customer lists, sales marketing and promotional information;
business plans and forecasts; and
technical or other expertise.
Related Body Corporate has the meaning given to that term in the Corporations Act. 
Settlement means the completion of the issue and allotment of Subscription Securities to the Subscriber in accordance with this Agreement.
Settlement Date means [insert date] or such other date as is agreed by the Company and the Subscriber in writing.
[Shareholders' Agreement means the shareholders' agreement of the Company [dated [insert] / to be entered into on the Settlement Date].
Signing Date means the date on which this Agreement is executed by the parties.
Specified Clauses means Clauses 1, 3 and 10. 
[image: ] Guidance note
The Subscription Price is the amount of money being paid by the investor (defined and referred to as the Subscriber in this document) to the Company in exchange for the securities being issued.

Subscription Price means the amount of $[insert] calculated at the rate of $[insert] per Subscription Security.
Subscription Securities means [insert type of shares eg, ordinary or other class] shares to be issued to the Subscriber in accordance with clause 3.
1. Tax Authority includes any government, and any person, agency or office having the administration of any tax or taxes.
1. Technical Data means all research materials, technical reports, test results, analyses, computer programs, computer data bases, computer and software routines, network and topology diagrams and information, working papers, drawings, specifications, formulae, manufacturing processes, recipes, operating procedures and other technical and scientific data and information of whatever kind.
1. Warranties means the representations and warranties set out in Schedule 1.
[bookmark: _Toc371689732][bookmark: _Toc72476911]Interpretation
Headings are for convenience only and do not affect interpretation.
Mentioning anything after includes, including, or similar expressions, does not limit what else might be included.
Nothing in this Agreement is to be interpreted against a party solely on the ground that the party put forward this Agreement or a relevant part of it.
The following rules apply unless the context requires otherwise.
The singular includes the plural, and the converse also applies.
If a word or phrase is defined, its other grammatical forms have a corresponding meaning.
A reference to a person includes a corporation, trust, partnership, unincorporated body or other entity, whether or not it comprises a separate legal entity.
A reference to a clause or Schedule is a reference to a clause or Schedule of this Agreement.
A reference to a party to this Agreement or another agreement or document includes the party's successors, permitted substitutes and permitted assigns (and, where applicable, the party's legal personal representatives).
A reference to an agreement or document (including a reference to this Agreement) is to the agreement or document as amended, varied, supplemented, novated or replaced, except to the extent prohibited by this Agreement or that other agreement or document, and includes the recitals, schedules and annexures to that agreement or document.
A reference to legislation or to a provision of legislation includes a modification or re‑enactment of it, a legislative provision substituted for it and a regulation or statutory instrument issued under it.
[bookmark: _Ref364758004]A word or phrase given a meaning in the Corporations Act has the same meaning in this Agreement unless otherwise defined.
A reference to writing includes any method of representing or reproducing words, figures, drawings or symbols in a visible and tangible form.
A reference to conduct includes an omission, statement or undertaking, whether or not in writing.
A reference to dollars and $ is to Australian currency.
[bookmark: _Toc72476912][bookmark: _Toc270324774][bookmark: _Toc270324908][bookmark: _Ref270325189][bookmark: _Ref270325480][bookmark: _Ref270325495][bookmark: _Toc270325873][bookmark: _Toc283204361][bookmark: _Toc292360874][bookmark: _Toc292435190][bookmark: _Toc292865318][bookmark: _Toc292865656][bookmark: _Toc371679694][bookmark: _Toc371689740][bookmark: _Ref371692356][bookmark: _Ref411259859][bookmark: _Ref503796643]Condition(s) Precedent
[image: ] Guidance note
You may wish to insert conditions precedent where relevant (for example, where approvals or consents are required). If the conditions precedent are not satisfied or waived, clause 3 (Agreement to subscribe) will not bind the parties.

[bookmark: _Ref508104528][bookmark: _Toc72476913]Agreement to subscribe
[bookmark: _Toc270324777][bookmark: _Toc270324911][bookmark: _Toc270325876][bookmark: _Toc283204364][bookmark: _Toc292360875][bookmark: _Toc292435191][bookmark: _Toc292865319][bookmark: _Toc292865657][bookmark: _Toc371679695][bookmark: _Toc371689741][bookmark: _Toc72476914]Subscription for Subscription Securities
Subject to the terms of this Agreement, the Subscriber will subscribe for, and the Company will issue to the Subscriber, the Subscription Securities on the Settlement Date for the Subscription Price.
[bookmark: _Toc270324778][bookmark: _Toc270324912][bookmark: _Toc270325877][bookmark: _Toc283204365][bookmark: _Toc292360876][bookmark: _Toc292435192][bookmark: _Toc292865320][bookmark: _Toc292865658][bookmark: _Toc371679696][bookmark: _Toc371689742][bookmark: _Ref508104543][bookmark: _Ref62030251][bookmark: _Toc72476915]Agreement to serve as application
[image: ] Guidance note
As clause 3.2 permits the Agreement to act as the application for the Subscription Securities, it will not be necessary for the Subscriber to provide a separate or additional application on or before the Settlement Date.

This Agreement serves as an application by the Subscriber for the allotment of the Subscription Securities on the Settlement Date. The Subscriber agrees to be bound by the constitution of the Company upon the issue of the Subscription Securities.
[bookmark: _Ref62461339][bookmark: _Toc72476916]Subscriber Settlement requirements
On the Settlement Date, the Subscriber must
pay, or cause to be paid, the Subscription Price to the Company in Australian dollars in immediately available funds to the account notified by the Company to the Subscriber [insert number, eg, three] days prior to the Settlement Date[; and]
[deliver to the Company [the Shareholders Agreement | deed of accession to the Shareholders Agreement] duly executed by it].
[bookmark: _Ref62460177][bookmark: _Toc72476917]Company Settlement requirements
On the Settlement Date, the Company must deliver to the Subscriber:
evidence of the passing of Board resolutions resolving that, subject to receipt of the Subscription Price, the Company issues to the Subscriber the Subscription Securities on the terms set out in this Agreement;
evidence that the shareholders of the Company have waived all pre-emptive rights that apply to the issue of the Subscription Securities (if applicable);
[the Shareholders' Agreement duly executed by all parties to it other than the Subscriber];
a share certificate for the Subscription Securities; and 
documents to evidence that the Company has updated its members' register to reflect the Subscriber as the holder of the Subscription Securities.
[bookmark: _Ref62460183][bookmark: _Toc72476918]Simultaneous Settlement obligations
All actions required to be performed by the parties on the Settlement Date are interdependent and are taken to have occurred simultaneously on the Settlement Date.
[bookmark: _Toc72476919]Settlement
Settlement will not occur unless all of the requirements contained in clauses 3.3 and 3.4  are satisfied.
If Settlement does not occur on the Settlement Date, then the party that is not in breach of its obligations under this clause 3 may elect to terminate this Agreement.
[bookmark: _Toc231702904][bookmark: _Toc239236012][bookmark: _Toc239236050][bookmark: _Toc270324779][bookmark: _Toc270324913][bookmark: _Toc270325878][bookmark: _Toc283204366][bookmark: _Toc292360877][bookmark: _Toc292435193][bookmark: _Toc292865321][bookmark: _Toc292865659][bookmark: _Toc371679697][bookmark: _Toc371689743][bookmark: _Ref411322335][bookmark: _Toc72476920]Rights attaching to Subscription Securities
[image: ] Guidance note
The Agreement contemplates Subscription Securities that rank equally with any existing ordinary shares.  Whether the Subscription Securities should have differential rights is a commercial matter between the parties. Such differential rights may include:
redemption or liquidation preferences; or
voting preferences; or
special voting rights to approve certain events (eg veto rights); or
preferential payments of dividends.
You should think carefully about the rights attaching to the Subscription Securities. It will often be appropriate to amend the shareholders' agreement and the company's constitution to reflect differential rights.


The Subscription Securities will rank equally in all respects with the existing ordinary shares of the Company on issue when the Subscription Securities are issued.
[bookmark: _Toc231702905][bookmark: _Toc239236013][bookmark: _Toc239236051][bookmark: _Toc270324780][bookmark: _Toc270324914][bookmark: _Toc270325879][bookmark: _Toc283204367][bookmark: _Toc292360878][bookmark: _Toc292435194][bookmark: _Toc292865322][bookmark: _Toc292865660][bookmark: _Toc371679698][bookmark: _Toc371689744][bookmark: _Toc72476921]Undertakings
[bookmark: _Toc417414730][bookmark: _Toc231702906][bookmark: _Toc239236014][bookmark: _Toc239236052][bookmark: _Ref270324380][bookmark: _Toc270324781][bookmark: _Toc270324915][bookmark: _Toc270325880][bookmark: _Toc283204368][bookmark: _Toc292360879][bookmark: _Toc292435195][bookmark: _Toc292865323][bookmark: _Toc292865661][bookmark: _Toc371679699][bookmark: _Toc371689745][bookmark: _Ref411259146][image: ] Guidance note
Clause 5.1 contains undertakings given by the Company to the Subscriber. These undertakings are in line with market practice and are designed to protect the Subscriber's interests.

[bookmark: _Ref440878302][bookmark: _Toc72476922]The Company's undertakings
The Company must use all reasonable efforts to take, or cause to be taken, all other action and do, or cause to be done, all other things necessary or appropriate to consummate the transactions contemplated by this Agreement.
Other than as disclosed to, and consented by, the Subscriber, in its absolute discretion, during the period from the Signing Date to the Settlement Date inclusive, the Company must not enter into any agreement or legally binding commitment to give to any person any right to invest in or acquire shares or any security convertible into or exercisable for shares in the Company and will not issue, redeem or cancel any ordinary shares in the Company or any options.
During the period from the Signing Date to the Settlement Date, the Company will not reorganise its capital.
Following Settlement, the Company must lodge notice with the Australian Securities and Investments Commission in respect of the issue of Subscription Securities to the Subscriber. 
[bookmark: _Toc231702907][bookmark: _Toc239236015][bookmark: _Toc239236053][bookmark: _Toc270324782][bookmark: _Toc270324916][bookmark: _Toc270325881][bookmark: _Toc283204369][bookmark: _Toc292360880][bookmark: _Toc292435196][bookmark: _Toc292865324][bookmark: _Toc292865662][bookmark: _Toc371679700][bookmark: _Toc371689746][bookmark: _Ref411327363][bookmark: _Ref440878329][bookmark: _Ref508104570][bookmark: _Toc72476923]The Subscriber's undertakings
The Subscriber will use all reasonable efforts to take, or cause to be taken, all other action and do, or cause to be done, all other things necessary or appropriate to consummate the transactions completed by this Agreement.
[bookmark: _Toc231702908][bookmark: _Toc239236016][bookmark: _Toc239236054][bookmark: _Ref270320679][bookmark: _Toc270324783][bookmark: _Toc270324917][bookmark: _Toc270325882][bookmark: _Toc283204370][bookmark: _Toc292360881][bookmark: _Toc292435197][bookmark: _Toc292865325][bookmark: _Toc292865663][bookmark: _Toc371679701][bookmark: _Toc371689747][bookmark: _Ref371692363][bookmark: _Toc451251838][bookmark: _Toc454779542][bookmark: _Toc72476924][bookmark: _Toc231702916][bookmark: _Toc239236024][bookmark: _Toc239236062][bookmark: _Ref270319878][bookmark: _Toc270324791][bookmark: _Toc270324925][bookmark: _Toc270325890][bookmark: _Toc283204378][bookmark: _Toc292360889][bookmark: _Toc292435205][bookmark: _Toc292865333][bookmark: _Toc292865671][bookmark: _Toc371679709][bookmark: _Toc371689755][bookmark: _Ref440883020][bookmark: _Ref508104579]No Public Announcements
No party will make or authorise a public announcement or statement to the media in relation to this Agreement or its subject matter except with the prior written approval of the other party.
[bookmark: _Ref521586170][bookmark: _Toc72476925]Representations and warranties
[image: ] Guidance note
Clause 7 and Schedule 1 contain representations and warranties given by the Company and Subscriber.
Representations and warranties are statements of fact that a party makes to each other party at a given point in time and should be carefully considered. They are typically the subject of considerable negotiation.
If there are specific disclosures you wish to make (that would otherwise render a representation or warranty inaccurate), these should be expressly disclosed to your investor in writing. 

[bookmark: _Toc231702917][bookmark: _Toc239236025][bookmark: _Toc239236063][bookmark: _Ref270324160][bookmark: _Toc270324792][bookmark: _Toc270324926][bookmark: _Toc270325891][bookmark: _Toc283204379][bookmark: _Toc292360890][bookmark: _Toc292435206][bookmark: _Toc292865334][bookmark: _Toc292865672][bookmark: _Toc371679710][bookmark: _Toc371689756][bookmark: _Ref411327251][bookmark: _Toc72476926]Representations and warranties by the Company
The Company represents and warrants to the Subscriber that (except as expressly disclosed to the Subscriber in writing) each of the statements contained in Schedule 1 is true, accurate and not misleading as at each of the Signing Date and the Settlement Date.
[bookmark: _Toc231702918][bookmark: _Toc239236026][bookmark: _Toc239236064][bookmark: _Ref270319128][bookmark: _Toc270324793][bookmark: _Toc270324927][bookmark: _Toc270325892][bookmark: _Toc283204380][bookmark: _Toc292360891][bookmark: _Toc292435207][bookmark: _Toc292865335][bookmark: _Toc292865673][bookmark: _Toc371679711][bookmark: _Toc371689757][bookmark: _Ref508104611][bookmark: _Ref521586176][bookmark: _Toc72476927]Representations and warranties by the Subscriber
[image: ] Guidance note
Clause 7.2 contains the representations and warranties given by the Subscriber. These will typically be less extensive than those given by the Company. Clause 7.2(g) should be used where the Subscriber is a trustee.


The Subscriber represents and warrants to the Company that (except as expressly disclosed to the Company in writing) each of the following statements is true, accurate and not misleading as at each of the Signing Date and the Settlement Date.
(status) Where the Subscriber is a company, it is a body corporate duly incorporated and validly existing under the laws of its place of incorporation or establishment.
(corporate power) The Subscriber has the power and capacity to enter into and perform its obligations under this Agreement and to carry out the transactions contemplated by this Agreement.
(authorisations) The Subscriber has taken all necessary action to authorise the entry into and performance of this Agreement and to carry out the transactions contemplated by this Agreement.
(disclosure) The Subscriber is a sophisticated or professional investor (for the purposes of sections 708(8) or (11) of the Corporations Act (as applicable)).
(binding obligation) This Agreement is the Subscriber's valid and binding obligation.
[bookmark: _Ref508104962](no contravention) The execution and performance by the Subscriber of this Agreement and each transaction contemplated under this Agreement did not and will not violate in any respect a provision of:
a law or treaty or a judgment, ruling, order or decree of a Governmental Agency binding on the Subscriber;
the Subscriber's constitution or other constituent documents; or
any other document or agreement which is binding on the Subscriber or its assets.
[bookmark: _Ref508104963][(trustee Subscriber) The Subscriber:
is the only trustee of the relevant trust and no action has been taken or is proposed to remove it as trustee of the relevant trust;
has the power under the terms of the relevant trust to enter into and comply with its obligations under this Agreement including the power to subscribe for the Subscription Securities;
has carefully considered the purpose of this Agreement and considers that entry into this Agreement is for the benefit of the beneficiaries of the relevant trust, whose consents (if necessary) have been obtained;
has not, and has never been, in default under the terms of the relevant trust; and
has not taken any action, and does not propose, to terminate the relevant trust and, to its knowledge, no other person has taken or proposes to take any action to terminate the relevant trust.]
[bookmark: _Toc72476928]Survival of obligations
Each representation or warranty in this Agreement survives the execution and delivery of this Agreement, the completion of the arrangements for the subscription and issue of the Subscription Securities.
[bookmark: _Toc62470205][bookmark: _Toc62468319][bookmark: _Ref62474636][bookmark: _Toc72476929][bookmark: _Ref62474547][bookmark: _Toc498262957][bookmark: _Toc498324492][bookmark: _Toc513440742][bookmark: _Toc55809673][bookmark: _Toc231702920][bookmark: _Toc239236028][bookmark: _Toc239236066][bookmark: _Toc270324795][bookmark: _Toc270324929][bookmark: _Toc270325894][bookmark: _Toc283204382][bookmark: _Toc292360893][bookmark: _Toc292435209][bookmark: _Toc292865337][bookmark: _Toc292865675][bookmark: _Toc371679713][bookmark: _Toc371689759]Termination
[bookmark: _Toc72476930]Termination by the Subscriber
If there has been a material breach of this Agreement by the Company prior to Settlement (including a material breach of Warranty), the Subscriber may terminate this Agreement (other than the Specified Clauses) by notice to the Company provided the Subscriber has complied with its obligations under the Agreement.
[bookmark: _Toc478267404][bookmark: _Toc498262958][bookmark: _Toc498324493][bookmark: _Toc513440743][bookmark: _Toc55809674][bookmark: _Toc231702921][bookmark: _Toc239236029][bookmark: _Toc239236067][bookmark: _Toc270324796][bookmark: _Toc270324930][bookmark: _Toc270325895][bookmark: _Toc283204383][bookmark: _Toc292360894][bookmark: _Toc292435210][bookmark: _Toc292865338][bookmark: _Toc292865676][bookmark: _Toc371679714][bookmark: _Toc371689760][bookmark: _Toc72476931]Termination by the Company
The Company may terminate this Agreement at any time prior to Settlement by notice to the Subscriber if:
the Company is in any way prevented by any regulatory authority from proceeding with the issue of the Subscription Securities; or
the Subscriber is placed into insolvency, an order for the winding up of the Subscriber has been made or threatened, the Subscriber has been placed into administration or the Company’s issue of the Subscription Securities would be a breach of any applicable law, regulation or ordinance; or
(a) the Subscriber is not complying with its undertakings under clause 5.2.
[bookmark: _Ref504040564][bookmark: _Toc72476932][bookmark: _Toc478267405][bookmark: _Toc498262960][bookmark: _Toc498324495][bookmark: _Toc513440745][bookmark: _Toc55809676][bookmark: _Toc231702923][bookmark: _Toc239236031][bookmark: _Toc239236069][bookmark: _Ref270320708][bookmark: _Toc270324798][bookmark: _Toc270324932][bookmark: _Toc270325897][bookmark: _Toc283204385][bookmark: _Toc292360896][bookmark: _Toc292435212][bookmark: _Toc292865340][bookmark: _Toc292865678][bookmark: _Toc371679716][bookmark: _Toc371689762][bookmark: _Ref371692372][bookmark: _Ref411259881]Confidentiality
[bookmark: _Toc454779554][bookmark: _Toc72476933]This Agreement
Subject to clause 9.2, each party must keep the terms of this Agreement confidential.
[bookmark: _Toc363804048][bookmark: _Toc363744125][bookmark: _Toc363740158][bookmark: _Toc361059498][bookmark: _Toc248205007][bookmark: _Toc241384294][bookmark: _Toc241384082][bookmark: _Toc240874900][bookmark: _Toc240359222][bookmark: _Toc240356573][bookmark: _Toc231377414][bookmark: _Toc216073291][bookmark: _Toc173043252][bookmark: _Toc172704952][bookmark: _Toc172700708][bookmark: _Toc139169911][bookmark: _Toc132172377][bookmark: _Toc132168187][bookmark: _Toc132168075][bookmark: _Toc126661276][bookmark: _Toc126660468][bookmark: _Toc117665442][bookmark: _Toc117662574][bookmark: _Toc117584607][bookmark: _Toc117581235][bookmark: _Toc112146802][bookmark: _Toc56318311][bookmark: _Toc46117897][bookmark: _Ref45960096][bookmark: _Ref45960095][bookmark: _Toc45518887][bookmark: _Ref380270027][bookmark: _Toc454779555][bookmark: _Toc72476934]Exceptions
A party may make any disclosures in relation to this Agreement as it thinks necessary to:
its officers, employees, professional advisers, insurers, bankers, financial advisers and financiers to whom it is necessary to disclose the information, if those persons undertake to keep information disclosed confidential;
[bookmark: _Ref199221089]any Related Body Corporate of the party if the Related Body Corporate undertakes to keep information disclosed confidential;
enforce this agreement or in a proceeding arising out of or in connection with this Agreement; or
[bookmark: _Ref335385959]comply with:
any applicable law (except to the extent it can be excluded or limited by contract or by a confidentiality obligation) or any notice, order or regulation of any Governmental Agency (including any rules of a securities exchange) which is binding upon that party or its Related Bodies Corporate; or
the requirement of a Governmental Agency.
[image: ] Guidance note
You may wish to consider including a GST clause, where GST is payable or notionally payable on any amount under the agreement (including in respect of a payment due to a warranty claim).

[bookmark: _Ref453082127][bookmark: _Toc454779556][bookmark: _Toc72476935][bookmark: _Ref508110393][GST
[bookmark: _Toc142993883][bookmark: _Toc144286670][bookmark: _Toc145482400][bookmark: _Toc163200185][bookmark: _Toc191379338][bookmark: _Toc288833031][bookmark: _Toc454779557][bookmark: _Toc72476936]Definitions
In this clause 10, the following definitions apply:
Consideration, GST, GST Group and Tax Invoice have the meanings given by the GST Law.
GST Amount means, in relation to a Taxable Supply, the amount of GST payable in respect of that Taxable Supply.
GST Law has the meaning given by A New Tax System (Goods and Services Tax) Act 1999 (Cth), or, if that Act does not exist, means any Act imposing or relating to the imposition or administration of a goods and services tax in Australia and any regulation made under that Act.
Input Tax Credit has the meaning given by the GST Law and a reference to an Input Tax Credit entitlement of a party includes an Input Tax Credit for an acquisition made by that party but to which another member of the same GST Group is entitled under the GST Law.
Taxable Supply has the meaning given by the GST Law excluding the reference to section 84-5 of the A New Tax System (Goods and Services Tax) Act 1999 (Cth).
[bookmark: _Toc142993884][bookmark: _Toc144286671][bookmark: _Toc145482401][bookmark: _Toc163200186][bookmark: _Toc191379339][bookmark: _Toc288833032][bookmark: _Toc454779558][bookmark: _Toc72476937]GST to be added to amounts payable
If GST is payable on a Taxable Supply made under, by reference to or in connection with this Agreement, the party providing the Consideration for that Taxable Supply must also pay the GST Amount as additional Consideration. This clause does not apply to the extent that the Consideration for the Taxable Supply is expressly stated to be GST inclusive.
[bookmark: _Toc142993885][bookmark: _Toc144286672][bookmark: _Toc145482402][bookmark: _Toc163200187][bookmark: _Toc191379340][bookmark: _Toc288833033][bookmark: _Toc454779559][bookmark: _Toc72476938]Liability net of GST
Any reference in the calculation of Consideration or of any indemnity, reimbursement or similar amount to a cost, expense or other liability incurred by a party, must exclude the amount of any Input Tax Credit entitlement of that party in relation to the relevant cost, expense or other liability.  A party will be assumed to have an entitlement to a full Input Tax Credit unless it demonstrates otherwise prior to the date on which the Consideration must be provided.
[bookmark: _Toc142993886][bookmark: _Toc144286673][bookmark: _Toc145482403][bookmark: _Toc163200188][bookmark: _Toc191379341][bookmark: _Toc288833034][bookmark: _Toc454779560][bookmark: _Toc72476939]Timing of the payment of the GST Amount
The GST Amount is payable on the earlier of:
the first date on which all or any part of the Consideration for the Taxable Supply is provided; and
the date five business days after the date on which a Tax Invoice is issued in relation to the Taxable Supply.
[bookmark: _Toc142993887][bookmark: _Toc144286674][bookmark: _Toc145482404][bookmark: _Toc163200189][bookmark: _Toc191379342][bookmark: _Toc288833035][bookmark: _Ref453079496][bookmark: _Toc454779561][bookmark: _Toc72476940]Revenue exclusive of GST
Any reference in this Agreement to price, value, sales, revenue or a similar amount (Revenue), is a reference to that Revenue exclusive of GST.]
[bookmark: _Toc72476941]General
[bookmark: _Toc371689764][bookmark: _Ref371692205][bookmark: _Toc72476942]Notices
Any notice, demand, consent or other communication (a Notice) given or made under this Agreement:
must be in writing and signed by the sender or a person duly authorised by the sender;
must be delivered to the intended recipient by prepaid post (if posted to an address in another country, by registered airmail), by hand or by email:
	to the Company:
	Address: 	[insert address]
Email:	[insert email address]
Attention:	[insert name of relevant contact]

	to the Subscriber
	Address: 	[insert address]
Email:	[insert email address]
Attention:	[insert name of relevant contact]


[bookmark: _Ref288660027]will be conclusively taken to be duly given or made:
in the case of delivery in person, when delivered;
in the case of delivery by post, four business days after the date of posting (if posted to an address in the same country) or ten business days after the date of posting (if posted to an address in another country); and
if by email, on the earlier of the sender receiving an automated message confirming delivery or, provided no automated message is received stating that the email has not been delivered, three hours after the time the email was sent by the sender, such time to be determined by reference to the device from which the email was sent,
but if the result is that a Notice would be taken to be given or made on a day that is not a business day in the place to which the Notice is sent or at a time that is later than 5pm in the place to which the Notice is sent, it will be conclusively taken to have been duly given or made at the start of business on the next business day in that place.
[bookmark: _Toc292360899][bookmark: _Toc292435215][bookmark: _Toc292865343][bookmark: _Toc292865681][bookmark: _Toc371679719][bookmark: _Toc72476943]Assignment
The Subscriber cannot assign, charge, create a security interest over, encumber or otherwise deal with any of its rights or obligations under this Agreement, or attempt or purport to do so, without the prior written consent of the Company.
[bookmark: _Toc72476944][bookmark: _Toc415659227][bookmark: _Toc462381713][bookmark: _Toc498262964][bookmark: _Toc498324499][bookmark: _Toc513440749][bookmark: _Toc55809680][bookmark: _Toc231702927][bookmark: _Toc239236035][bookmark: _Toc239236073][bookmark: _Toc270324802][bookmark: _Toc270324936][bookmark: _Toc270325901][bookmark: _Toc283204389][bookmark: _Toc292360900][bookmark: _Toc292435216][bookmark: _Toc292865344][bookmark: _Toc292865682][bookmark: _Toc371679720]Further assurances
Each party must do anything necessary or desirable (including executing agreements and documents) to give full effect to this Agreement and the transactions contemplated by it.
[bookmark: _Toc72476945]Entire agreement
This Agreement contains the entire agreement between the parties as at the date of this Agreement with respect to its subject matter and supersedes all prior agreements and understandings between the parties in connection with it.
[bookmark: _Toc292360905][bookmark: _Toc292435221][bookmark: _Toc292865349][bookmark: _Toc292865687][bookmark: _Toc371679725][bookmark: _Toc72476946]Amendment
This Agreement may be amended only by another agreement executed by both parties.
[bookmark: _Toc72476947]No waiver
A failure to exercise or a delay in exercising any right, power or remedy under this Agreement does not operate as a waiver. A single or partial exercise or waiver of the exercise of any right, power or remedy does not preclude any other or further exercise of that or any other right, power or remedy. A waiver is not valid or binding on the party granting that waiver unless made in writing.
[bookmark: _Toc72476948]Extent of obligations
If any payment under this Agreement becomes void by any statutory provision or otherwise, the obligations of the party that made the payment will be taken not to have been discharged in respect of that payment and the parties will be restored to the rights which each respectively would have had if that payment had not been made.
[bookmark: _Toc406147124][bookmark: _Toc200813759][bookmark: _Toc173042295][bookmark: _Toc172697732][bookmark: _Toc170206096][bookmark: _Toc169924941][bookmark: _Toc145401675][bookmark: _Toc415659599][bookmark: _Toc72476949]Remedies cumulative
The rights, powers and remedies provided to a party in this Agreement are in addition to, and do not exclude or limit, any right, power or remedy provided by law or equity or any agreement.
[bookmark: _Toc270324799][bookmark: _Toc270324933][bookmark: _Toc270325898][bookmark: _Toc283204386][bookmark: _Toc292360897][bookmark: _Toc292435213][bookmark: _Toc292865341][bookmark: _Toc292865679][bookmark: _Toc371679717][bookmark: _Toc371689763][bookmark: _Toc72476950]Governing law
This Agreement is governed by the laws of [insert state in which the company is registered, eg New South Wales] and each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of courts exercising jurisdiction there.
[bookmark: _Toc462381714][bookmark: _Toc498262965][bookmark: _Toc498324500][bookmark: _Toc513440750][bookmark: _Toc55809681][bookmark: _Toc231702928][bookmark: _Toc239236036][bookmark: _Toc239236074][bookmark: _Toc270324803][bookmark: _Toc270324937][bookmark: _Toc270325902][bookmark: _Toc283204390][bookmark: _Toc292360901][bookmark: _Toc292435217][bookmark: _Toc292865345][bookmark: _Toc292865683][bookmark: _Toc371679721][bookmark: _Toc72476951]Costs and duty
Each party must bear its own costs arising out of the negotiation, preparation and execution of this Agreement. All duty (including stamp duty and any fines, penalties and interest) payable on or in connection with this Agreement and any instrument executed under or any transaction evidenced by this Agreement must be borne by the Subscriber. 
[bookmark: _Toc292360907][bookmark: _Toc292435223][bookmark: _Toc292865351][bookmark: _Toc292865689][bookmark: _Toc371679727][bookmark: _Toc72476952]Counterparts
This Agreement may be executed in any number of counterparts. All counterparts together will be taken to constitute one instrument.


Schedule 1 [bookmark: _Ref503799605][bookmark: _Toc72476953] – Company Representations and Warranties
1 Status and Authority
The Company is a body corporate duly incorporated and validly existing under the laws of its place of incorporation or establishment.
(b) The Company has the corporate power to enter into and perform its obligations under this Agreement and to carry out the transactions contemplated by this Agreement.
(c) The Company has taken all necessary corporate action to authorise the entry into and performance of this Agreement and to carry out the transactions contemplated by this Agreement.
(d) This Agreement constitutes a valid and binding obligation on the Company.
(e) The execution and performance by the Company of this Agreement and each transaction contemplated under this Agreement did not and will not violate in any respect a provision of:
a law or treaty or a judgment, ruling, order or decree of a Governmental Agency binding on the Company;
the Company's constitution or other constituent documents; or
any other document or agreement which is binding on the Company or its assets.
(f) No consent, approval, authorisation, order, registration or qualification of any other person is required for the Company to perform its obligations under this Agreement.
(g) The Company:
is not insolvent and no receiver or receiver and manager (or any person performing a role analogous to a receiver) has been appointed over any part of its assets and no such appointment has been threatened;
is not in liquidation and no proceedings have been brought or threatened for the purpose of it being wound up;
to the best of its knowledge, is unaware of any facts, matters or circumstances which give any person the right to apply to liquidate or wind up the Company;
is not in administration and no administrator (or any person performing a role analogous to an administrator) has been appointed to the Company.
(h) The Company has at all times complied with all applicable laws.
2 Shares
(a) As at the Settlement Date:
(i) prior to the Company issuing the Subscription Securities to the Subscriber, the issued capital of the Company is [*] ordinary shares; and
(ii) and the Signing Date, the Company has no outstanding obligations or intent to issue, redeem or cancel any shares or options in the Company, and no rights exist to acquire capital or voting rights in the Company other than pursuant to [[this funding round][this Agreement] or consented to by the Subscriber pursuant to clause 5.1].
(b) The members' register of the Company is accurate and there have been no requests by any person to amend the register.
(c) After the Settlement Date, subject to the terms of this Agreement, the issued capital of the Company will be [*] ordinary shares.
3 Accuracy of Information
1. All written information relating to the Company and the Company's operations provided to the Subscriber or its advisers in connection with the proposed investment by the Subscriber in the Company as contemplated by this Agreement is true in all material respects and is not by omission or otherwise misleading in any material respect.
(j) No materially adverse information relating to the Company has been withheld or not disclosed to the Subscriber.
4 Intellectual Property
The Company is the sole legal and beneficial owner of all of the Company Intellectual Property free and clear of any restrictions, liens, charges, security interests, encumbrances and other rights.
5 Tax
The Company has:
1. complied with all obligations under laws relating to taxes;
maintained sufficient and accurate records and all other information required to assess tax payable and to support all tax returns and information which has been or may be filed, or submitted to any Tax Authority or is required to be kept under laws relating to taxes; and
complied with all obligations to register for the purposes of laws relating to taxes.


Executed as an Agreement.
	Executed in accordance with section 127 of the Corporations Act by [insert name of Company]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name




	Executed in accordance with section 127 of the Corporations Act by [insert name of Subscriber]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name



[image: ] Guidance note
If either of the parties is a sole director and secretary company, substitute the above execution blocks with the following. Otherwise, delete the following execution block.


	Executed in accordance with section 127 of the Corporations Act by [insert name of Party]:

	

	Sole Director and Sole Secretary Signature
	

	
	

	Print Name
	


[bookmark: _Hlk63869497][image: ] Guidance note
If either of the parties is a trustee company, one of the below execution blocks should be used (depending on whether the trustee company has a sole director and secretary or otherwise). Otherwise, delete the following execution block.

	Executed in accordance with section 127 of the Corporations Act by [insert name of party] as trustee of the [insert name of trust]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name

	
Executed in accordance with section 127 of the Corporations Act by [insert name of Party] as trustee of the [insert name of trust]:

	

	Sole Director and Sole Secretary Signature

	

	Print Name



[bookmark: _Hlk63869404][image: ] Guidance note
If the Subscriber is an individual, substitute the above execution blocks for the Subscriber with the execution block below. Otherwise, delete the following execution block. If the Subscriber holds the shares on behalf of the trust, include and complete the additional highlighted part relating to the trust.

	Signed by [insert name of Subscriber] [as trustee of the [insert name of trust]] in the presence of:

	

	Witness Signature
	
	Signature

	
	
	

	Print Name
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