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DIRECTOR'S DEED
DISCLAIMER
The A-Suite (which includes guidance notes) is intended only to provide you with an overview of information and a framework of suggested documentation to assist you in establishing your company. 
The A-Suite has been put together by Allens with startups in mind but it does not take into account your particular circumstances and it is not intended to be comprehensive. The law and other relevant circumstances may change from time to time and we do not guarantee that the A-Suite will be complete, accurate or up-to-date.
The A-Suite does not constitute legal advice and must not be relied upon by you as a substitute for seeking legal advice. Your use of the A-Suite does not create a solicitor-client relationship between you and Allens and we recommend that you seek legal and other professional advice specific to your circumstances before acting or relying on any part of the A-Suite. We are not responsible for any action taken or not taken in reliance on the A-Suite.
Your use of the A-Suite is subject to our Terms of Use accessible from www.allens.com.au/accelerate/terms-and-conditions/ 

 Director's Deed
[image: ] Guidance note warning
Guidance notes to help you select relevant options are in blue shaded text. Yellow highlighted text shows where you need to include information or select which text option applies. Please delete all guidance notes and highlighted text before you publish, and double-check you have included all relevant information.
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Purpose of this Deed
It is common for companies to provide their directors with a deed of indemnity and access. This Deed sets out the basis on which the Company will indemnify the Director for personal liabilities and legal costs associated with their role as a director. This Deed also deals with matters such as access to documents and insurance arrangements.

	
[Insert name of your company]
and
[Insert name of Director]

	[bookmark: AgreementTitle]Director's Deed
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	This Deed is made on [insert date]

	Parties

	1 
	[bookmark: z_LX009_1][bookmark: z_LX012_3][Insert name of your Company] ([ACN/ABN] [#]) of [insert address] (the Company).

	2 
	[Insert name of Director] of [insert address] (the Director).

	Recital

	
	The Company and the Director have agreed to the terms of this Deed in relation to the Director’s appointment as a director of the Company.


It is agreed as follows.
1. [bookmark: _Toc328469767][bookmark: _Toc339371354][bookmark: _Toc343168712][bookmark: _Toc346627556][bookmark: _Toc366782381][bookmark: _Toc370210362][bookmark: _Toc380406685][bookmark: _Toc392760117][bookmark: _Toc392765308][bookmark: _Toc394054695][bookmark: _Toc72480872]Definitions and interpretation
[bookmark: _Toc328469768][bookmark: _Toc339371355][bookmark: _Toc343168713][bookmark: _Toc346627557][bookmark: _Toc366782382][bookmark: _Toc370210363][bookmark: _Toc380406686][bookmark: _Toc392760118][bookmark: _Toc392765309][bookmark: _Toc394054696][bookmark: _Toc72480873]Definitions
The following definitions apply unless the context requires otherwise.
Access Period means the period commencing at the start of the Appointment Period and ending on the later of:
[bookmark: _Ref380156881]that date which is seven years after the Retirement Date; or
where a Claim, or an inquiry or hearing of a Governmental Agency that the Director is or has a reasonable prospect of being required to appear before, is commenced or threatened prior to the date referred to in paragraph (a), the date of final determination or abandonment of the Claim, including any appeals, or the date of final completion of the inquiry or hearing (as the case may be).
Act means any actual or alleged act, error, statement, misstatement, misleading statement, omission, neglect, conduct or breach of duty made, committed, omitted or attempted by the Director (either alone or jointly with one or more other persons) relating to, involving, arising out of or in any way connected to the Director as a director of the Company or any subsidiary of the Company or the actual or purported execution or discharge of the duties of the Director.
Appointment Period means the period during which the Director holds office as a director of the Company or any subsidiary of the Company.
Authority means:
a Royal Commission, Board of Inquiry, Parliamentary Committee or similar body;
the Australian Securities and Investments Commission, the Australian Competition and Consumer Commission and any other regulatory authority or stock exchange;
a department of any Australian government or of any other Australian jurisdiction;
a Governmental Agency or other public authority;
an instrumentality agent or appointee of the Crown in right of the Commonwealth, in right of a State or in right of a Territory or the equivalent of any of them in any other jurisdiction; and
any other body exercising statutory or prerogative power.
Board means the board of directors of the Company.
Board Papers means all existing and future Documents given or made available to the directors of the Company or any subsidiary of which the Director is a director or tabled at meetings of the Board or of the board of directors of any subsidiary of which the Director is a director (including periodic board papers, submissions, minutes, letters, board committee and sub‑committee papers) and any other Documents in the possession of the Company or any subsidiary which are referred to in those Documents.
Business Day means a day which is not a Saturday, Sunday or a public holiday in [insert capital city of state in which your company is registered, eg Sydney].
Claim means any Proceeding, cause of action, suit or demand, or any investigation or inquiry by any Authority or External Administrator relating to, involving, arising out of or in any way connected with any Act, or any written or oral threat, complaint or demand that might reasonably result in the Director believing that any such Proceeding, investigation, inquiry or matter might be initiated, but does not include any such Proceeding, cause of action, suit, demand, investigation or inquiry initiated by the Director.
Company Books includes:
a register;
any other record of information;
financial reports or financial records; and
any Document,
in each case however compiled, recorded or stored and relating to the Company or a subsidiary other than Board Papers.
Constitution means the constitution of the Company.
Controller has the meaning given in the Corporations Act.
Corporations Act means the Corporations Act 2001 (Cth).
Document includes:
any paper or other material on which there is writing;
any paper or other material on which there are marks, figures, symbols or perforations having a meaning for persons qualified to interpret them;
any article or material from which sounds, images or writings are capable of being reproduced with or without the aid of any other article or device; and
any information stored or recorded by means of a computer.
D&O Policy means an insurance policy provided by and maintained with an Insurer for the benefit of (amongst others) the Director which insures the Director against any Liability.
Excluded Liability means a liability in respect of which the Company cannot lawfully pay the premium under a D&O Policy and includes a liability the subject of the prohibition in section 199B of the Corporations Act.
External Administrator means a liquidator, provisional liquidator, Controller or administrator.
Governmental Agency means a government or a governmental, semi‑governmental or judicial entity or authority. It also includes a self‑regulatory organisation established under statute or a stock exchange.
Insurer means any reputable and financially sound insurer whose business includes the provision of the insurance contemplated in clause 6.
Interest Rate means the 24 hour delay rate displayed at or about 11am ([insert relevant time zone eg, Sydney] time) on the ASX benchmark rates page (or any successor page) for Australian bank bills of a three month duration.
Liability means all costs (including any Tax), charges, losses, damages, expenses, penalties and liabilities of any kind (including legal costs incurred in defending any proceeding (whether criminal, civil, administrative or judicial) or appearing before any court, tribunal, Governmental Agency or other body) incurred by the Director in, or arising out of:
the conduct of the business of the Company or of a subsidiary; or
any act or omission of the Director in their capacity as a director of the Company or of a subsidiary.
Liquidation includes receivership or other appointment of an External Administrator, deregistration, compromise, deed of arrangement, amalgamation, administration, reconstruction, winding up, dissolution, assignment for the benefit of creditors, arrangement or compromise with creditors or bankruptcy.
Proceedings means any actual or threatened civil, criminal, administrative or arbitral proceedings, mediation or other form of alternative dispute resolution (whether or not held in conjunction with any civil, criminal, administrative or arbitral proceedings), in which it is alleged or reasonably likely to be alleged that the Director has done or omitted to do an Act.
Retirement Date means the last date on which the Director ceases to hold any office as a director of the Company or a related body corporate except that, for the purposes of this definition, the Director is not deemed to have ceased to hold office as a director of the Company or a related body corporate where the Director retires at a general meeting of the Company or a related body corporate in accordance with the Constitution or the constitution of the related body corporate, offers to stand for re‑election at that meeting and is re‑elected at that meeting (or any adjournment of that meeting).
Tax includes any tax, levy, impost, deduction, charge, rate, duty, compulsory loan or withholding which is levied or imposed by a Governmental Agency, and any related interest, penalty, charge, fee or other amount.
Third Party means a person other than the Company or a subsidiary and includes an insurer.
to the relevant extent means:
to the extent the Company is not precluded by law from doing so;
to the extent and for the amount that the Director is not otherwise entitled to be indemnified and is not actually indemnified by another person (including a subsidiary or an insurer under any insurance policy); and
where the Liability is incurred in or arising out of the conduct of the business of another corporation or in the discharge of the duties of the Director in relation to another corporation, to the extent and for the amount that the Director is not entitled to be indemnified and is not actually indemnified out of the assets of that corporation.
[bookmark: _Toc380406687][bookmark: _Toc392760119][bookmark: _Toc392765310][bookmark: _Toc394054697][bookmark: _Toc72480874]Interpretations
Headings are for convenience only and do not affect interpretation. 
Mentioning anything after includes, including, or similar expressions does not limit what else might be included.
Nothing in this Deed is to be interpreted against a party solely on the ground that the party put forward this Deed or a relevant part of it.
The following rules apply unless the context requires otherwise.
The singular includes the plural, and the converse also applies.
A gender includes all genders;
If a word or phrase is defined, its other grammatical forms have a corresponding meaning.
A reference to a person includes a corporation, trust, partnership, unincorporated body or other entity, whether or not it comprises a separate legal entity.
A reference to a clause is a reference to a clause of this Deed.
A reference to a party to this Deed or another agreement or document includes the party’s successors, permitted substitutes and permitted assigns (and, where applicable, the party’s legal personal representatives).
A reference to an agreement or document (including a reference to this Deed) is to the agreement or document as amended, varied, supplemented, novated or replaced, except to the extent prohibited by this Deed or that other agreement or document, and includes the recitals, schedules and annexures to that agreement or document.
A reference to legislation or to a provision of legislation includes a modification or re‑enactment of it, a legislative provision substituted for it and a regulation or statutory instrument issued under it.
A word or phrase given a meaning in the Corporations Act has the same meaning in this Deed unless otherwise defined.
[bookmark: _Ref415742534]A reference to writing includes any method of representing or reproducing words, figures, drawings or symbols in a visible and tangible form and includes a communication by electronic mail.
A reference to conduct includes an omission, statement or undertaking, whether or not in writing.
[bookmark: _Ref380391807][bookmark: _Ref380404237][bookmark: _Ref380404370][bookmark: _Ref380404371][bookmark: _Toc380406688][bookmark: _Toc392760120][bookmark: _Toc392765311][bookmark: _Toc394054698][bookmark: _Toc72480875]Access to Documents
[image: ] Guidance note
Clause 2 deals with the Director's rights and obligations in relation to Company Documents and related matters.
The Director's rights of access to Company Documents under this Deed are broadly in line with the rights set out in the Corporations Act but with certain director-friendly enhancements (which result in additional obligations to the Company). These enhancements reflect market practice.

[bookmark: _Toc72480876]Access to Board Papers
The rights of access to, and taking copies of, the Board Papers that the Director has under the Corporations Act are acknowledged by the Company. In addition to those rights, the Company undertakes to ensure that throughout the Access Period it will:
hold a complete set of Board Papers in an appropriate and secure manner; and
subject to clause 2.6, allow the Director, the Director's legal representatives and persons engaged to act for the Director full and free access (at no cost to the Director) to the Board Papers at all reasonable times, including providing the information, assistance and facilities (including photocopying facilities) that the Director reasonably requires in order to examine and make and take away copies of the Board Papers or any part of them.
[bookmark: _Ref380391132][bookmark: _Ref380400133][bookmark: _Ref380404403][bookmark: _Toc380406690][bookmark: _Toc392760122][bookmark: _Toc392765313][bookmark: _Toc394054700][bookmark: _Toc72480877]Access to Company Books
The rights of access to, and taking copies of, the Company Books (including Documents made available to the Director, in the Director's capacity as a director) that the Director has under the Corporations Act are acknowledged by the Company and, subject to clauses 2.3 and 2.6, the Company agrees to expand those rights by extending the authorised purposes of those rights to:
the purpose of any Proceedings;
the purpose of any investigation or inquiry by any Authority or External Administrator:
into the affairs of the Company or a subsidiary during the time that the Director is or was a director of the Company or the subsidiary; or
relating to, arising out of or in any way connected to an Act; and
[bookmark: _Ref380158619]any other proper purpose relevant to the Director's present or former capacity as a director of the Company or a subsidiary and approved by the Board or the Board's delegate, which approval must not be unreasonably withheld.
The Company undertakes to maintain (and procure that each subsidiary maintains) the Company Books in accordance with its usual practices and policies.
[bookmark: _Ref380406359][bookmark: _Toc380406691][bookmark: _Toc392760123][bookmark: _Toc392765314][bookmark: _Toc394054701][bookmark: _Toc72480878]Request for access
Where the Director proposes to exercise the Director's right to access Company Books under clause 2.2, the Director must provide written notice to the Company specifying:
the proper purpose for which access to the Company Books is sought;
details of the Company Books in respect of which access is sought; and
[bookmark: _Ref380158600]where the access is requested under clause 2.2(c), an explanation of why access is required and any proposed use of the Company Books.
[bookmark: _Toc380406692][bookmark: _Toc392760124][bookmark: _Toc392765315][bookmark: _Toc394054702][bookmark: _Toc72480879]Access rights
On receipt of a notice that complies with clause 2.3 and subject to approval if required under clause 2.2(c), the Company must, or must procure that the relevant subsidiary will:
allow the Director access to the relevant Company Books at a time and place during normal business hours to be agreed between the Company and the Director; and 
if so requested by the Director, provide to the Director a copy of any such Company Books free of charge.
[bookmark: _Toc380406693][bookmark: _Toc392760125][bookmark: _Toc392765316][bookmark: _Toc394054703][bookmark: _Toc72480880]Notification of privileged Documents
If the access rights are exercised in respect of any Board Papers or Company Books which are the subject of legal professional privilege in favour of the Company or a subsidiary, the Company must notify the Director:
that a Document to which the Director is to be given or has been given access is the subject of legal professional privilege in favour of the Company or a subsidiary; and
of the general nature of acts, omissions or conduct that could cause that privilege to be waived, extinguished or lost.
[bookmark: _Ref380404420][bookmark: _Toc380406694][bookmark: _Toc392760126][bookmark: _Toc392765317][bookmark: _Toc394054704][bookmark: _Toc72480881]Denial of access to privileged Documents
Subject to the Corporations Act, the Company may deny access to particular Documents in circumstances where to afford access to those Documents would be reasonably likely to destroy a claim of legal professional privilege in respect of those Documents.
[bookmark: _Toc380406695][bookmark: _Toc392760127][bookmark: _Toc392765318][bookmark: _Toc394054705][bookmark: _Toc72480882]Undertaking by the Director
The Director undertakes that where Board Papers are provided to the Director under clause 2.1 or Company Books are provided to the Director under clause 2.2:
[bookmark: _Ref380391600]the Director will only use the Board Papers or Company Books for a proper purpose, and in respect of Company Books provided in accordance with clause 2.2(c), the purpose for which access has been given;
subject to the Corporations Act, in respect of any of the Board Papers or Company Books to which legal professional privilege applies in favour of the Company or a subsidiary, the Director will not waive that privilege or do any act or thing or omit to do any act or thing which will cause that privilege to be waived, extinguished or lost without the consent of the Company or the subsidiary which consent must not be unreasonably withheld provided that the Director may tender any Board Paper or Company Books for use in any Proceedings where the Proceedings have been brought by the Company or a subsidiary;
[bookmark: _Ref380391776]the Director will keep confidential the Board Papers and Company Books except that the Director may, subject to paragraph (a), disclose:
the Board Papers or Company Books to the Director's lawyers and other advisers and an Insurer on a confidential basis and only for a proper purpose, and in respect of Company Books provided in accordance with clause 2.2(c), the purpose for which access has been given;
those parts of the Board Papers or Company Books which are relevant to Proceedings in which the Director is a party, to the Court or other body determining the Proceedings and to the other parties to the Proceedings where this is necessary for the purposes of those Proceedings;
those parts of the Board Papers or Company Books which are relevant to any investigation or inquiry by any Authority or External Administrator:
into the affairs of the Company or a subsidiary during the time that the Director is or was a director of the Company or the subsidiary; or
relating to, arising out of or in any way connected to an Act,
to that Authority or External Administrator; or
the Board Papers or Company Books as required by law,
save that nothing in this paragraph limits the use by the Director of Board Papers or Company Books to which access is granted as of right under statute; and
where the Director proposes to disclose Board Papers or Company Books to a Third Party (including a representative of the Director) whether in accordance with clause 2.7(c) or otherwise, the Director will inform the Company of the Director's intention to do so and the Director will use their best endeavours to ensure that the Board Papers or Company Books are only disclosed pursuant to any lawful confidentiality restrictions reasonably required by the Company.
[bookmark: _Toc380406696][bookmark: _Toc392760128][bookmark: _Toc392765319][bookmark: _Toc394054706][bookmark: _Toc72480883]Return of Documents
The Director must when requested by the Company or a subsidiary return to the Company all copies of the Board Papers or Company Books in the Director's possession or control and permanently delete any such information stored in a computer or electronic retrieval system so that it is incapable of retrieval when the Director has finished using them for the purpose for which access was granted, notwithstanding that the Director may have ceased to be a director of the Company or a subsidiary.
[bookmark: _Toc380406697][bookmark: _Toc392760129][bookmark: _Toc392765320][bookmark: _Toc394054707][bookmark: _Toc72480884]No limitation on rights under Corporations Act
Nothing in this clause 2 limits the rights of a Director under the Corporations Act or general law to access Board Papers or Company Books.
[bookmark: _Ref380392345][bookmark: _Toc380406698][bookmark: _Toc392760130][bookmark: _Toc392765321][bookmark: _Toc394054708][bookmark: _Toc72480885]Indemnity
[image: ] Guidance note
Clause 3 requires the Company to indemnify the Director against any Liability (as defined in clause 1.1), to the extent permitted by law. This provision reflects market practice.
The limitations on the indemnity cover circumstances where the Company (or an approved subsidiary) brings a proceeding against the Director or where the Director initiates a proceeding.

[bookmark: _Ref380393216][bookmark: _Toc380406699][bookmark: _Toc392760131][bookmark: _Toc392765322][bookmark: _Toc394054709][bookmark: _Toc72480886]Obligation to indemnify
The Company indemnifies the Director to the relevant extent against any Liability incurred by the Director (whether in respect of any Claim or otherwise).
[bookmark: _Ref380393221][bookmark: _Toc380406700][bookmark: _Toc392760132][bookmark: _Toc392765323][bookmark: _Toc394054710][bookmark: _Toc72480887]Advances to the Director for legal costs
The parties recognise that, where a Claim is made which may adversely affect the Director, the facts necessary to determine whether indemnity or insurance is available, either in respect of the amount claimed or the legal costs incurred in relation to the Claim, may not be ascertained or resolved for some time.
The Company agrees to provide the Director with cash advances to cover legal costs reasonably incurred by the Director in connection with a Claim within 30 days from the date that the Director provides reasonable evidence that the Director is liable to pay an amount for such legal costs and that the amount is due and payable.
[bookmark: _Toc380406701][bookmark: _Toc392760133][bookmark: _Toc392765324][bookmark: _Toc394054711][bookmark: _Toc72480888]Indemnity unaffected by other events
Subject to clause 4, neither this Deed nor the obligations of the Company under this clause 3 will be affected by anything which but for this provision might operate to release, prejudicially affect or discharge the Company or in any way relieve the Company from any obligation, including:
the grant to any person of any time, waiver or other indulgence, or the discharge or release of any person;
any transaction or arrangement that may take place between the Director and any person;
any amendment or alteration to the Constitution, which takes effect after the date of this Deed;
the Liquidation of any person;
the Director becoming a party to or bound by any compromise, assignment of property or composition of debts; or
any legal limitation, disability, incapacity or other circumstance relating to any person,
whether with or without the consent or knowledge of the Company. None of the above paragraphs limits the generality of any other.
[bookmark: _Toc380406702][bookmark: _Toc392760134][bookmark: _Toc392765325][bookmark: _Toc394054712][bookmark: _Toc72480889]Continuing indemnity
The indemnity provided under this clause 3:
is an unlimited and continuing indemnity;
indemnifies the Director despite the Director ceasing to hold any position in the Company or any subsidiary of the Company; and
is not to be taken to be wholly or partially discharged by the payment at any time of any amount payable under this Deed in respect of the indemnity or by any settlement of account or other matter or thing.
[bookmark: _Toc380406703][bookmark: _Toc392760135][bookmark: _Toc392765326][bookmark: _Toc394054713][bookmark: _Toc72480890]Payment of indemnified amounts
If the Director incurs a Liability for any amount which is due and payable and for which the Director is entitled to be indemnified under this Deed, the Company must pay that amount, without set-off, counterclaim or other deduction (except any compulsory deduction for Tax), at the direction of the Director to discharge that Liability within 30 days of the date on which the Director provides reasonable evidence that:
the Director has incurred a liability for the amount; and
the amount is due and payable.
[bookmark: _Toc380406704][bookmark: _Toc392760136][bookmark: _Toc392765327][bookmark: _Toc394054714][bookmark: _Toc72480891]Payments only due on a Business Day
If any payment under this clause is due on a day which is not a Business Day, the due date will be the next Business Day.
[bookmark: _Toc380406705][bookmark: _Toc392760137][bookmark: _Toc392765328][bookmark: _Toc394054715][bookmark: _Toc72480892]Expenses and payments
It is not necessary for the Director to incur costs, charges or expenses or make a payment before enforcing any right of indemnity under this Deed.
[bookmark: _Toc380406706][bookmark: _Toc392760138][bookmark: _Toc392765329][bookmark: _Toc394054716][bookmark: _Toc72480893]Claim under insurance policy
If the Director is insured or entitled to any other indemnity from a Third Party for any Liability for which the Director is entitled to be indemnified under this Deed, the Director must claim under the applicable insurance policy or other indemnity. The Director is not required to await the outcome of a claim under the insurance policy or other indemnity before claiming indemnification under this Deed. However, if indemnification under this Deed may enable an insurer or other Third Party to deny insurance cover or other indemnity to the Director for any Liability, any payment made by the Company under this Deed is to be taken to be a loan which is repayable in accordance with clause 3.10.
[bookmark: _Ref380393252][bookmark: _Toc380406707][bookmark: _Toc392760139][bookmark: _Toc392765330][bookmark: _Toc394054717][bookmark: _Toc72480894]Increase in payment due to liability to Tax
If for any reason a Director incurs a liability under any law relating to Tax in respect of a payment received by the Director under this Deed, then the payment due to the Director is increased by the amount of that liability and the amount of any further liability incurred under any law relating to Tax applicable to the increased payment under this clause.
[bookmark: _Ref380393300][bookmark: _Toc380406708][bookmark: _Toc392760140][bookmark: _Toc392765331][bookmark: _Toc394054718][bookmark: _Toc72480895]Repayment by Director where not entitled to payment
[bookmark: _Ref380393186]The Director must repay amounts paid or advanced by the Company under this Deed to or on behalf of the Director in relation to a Liability within 30 days after receiving from the Company a written request which specifies the Refund Amount, to the extent:
the Liability is or becomes a Liability excluded from an indemnity under this Deed; 
a court of competent jurisdiction determines that the Director is not entitled to be indemnified by the Company for the Liability;
the Director receives payment from a Third Party in respect of the Liability, or a Third Party pays, discharges or satisfies the Liability directly; or
in respect of the Liability or any Claim relating to the Liability, the Director has failed to perform an obligation referred to in clause 4.1 or another provision of this Deed to the material prejudice of the Company.
In clause 3.10(a), Refund Amount means:
the amount of the relevant payment made under clause 3.1 or advanced under clause 3.2 (Primary Amount) in respect of which the Director is not entitled to the indemnity (other than any additional amount paid in respect of that payment or advance in accordance with clause 3.9); plus
any additional amount paid in respect of the Primary Amount under clause 3.9 (Tax Amount), to the extent that the Director has received or will receive a refund of Tax paid to which the Tax Amount relates or, if there is or will be no refund, any Tax relief in the form of a Tax deduction, offset, rebate or similar credit in relation to the repayment of the Primary Amount; plus
in the Company's discretion, interest on any amount repaid under this clause 3.10, calculated on a daily basis at the Interest Rate for each day from and including the date of payment by the Company to the date of repayment by the Director.
[bookmark: _Toc380406709][bookmark: _Toc392760141][bookmark: _Toc392765332][bookmark: _Toc394054719][bookmark: _Toc72480896]Limit on indemnity for legal costs
Nothing in this Deed obliges the Company to indemnify the Director or to make an advance or loan (or otherwise provide funding) in respect of a Liability for legal costs incurred by the Director in Proceedings:
brought against the Director by the Company or a subsidiary approved by the Board or the Board's delegate; or
which the Director initiates.
[bookmark: _Ref380404682][bookmark: _Toc380406710][bookmark: _Toc392760142][bookmark: _Toc392765333][bookmark: _Toc394054720][bookmark: _Toc72480897]Obligations of the Director
[image: ] Guidance note
Clause 4 sets out some of the Director's obligations under this Deed. In particular, it contains the Director's obligations in relation to the conduct of Claims. It is important for the Director to comply with these obligations so that the Director can enjoy the benefit of the indemnity.
Clauses 4.3 and 4.4 permit the Company to assume the conduct of Claims for which it is indemnifying the Director (i.e. to control the defence of the Claim).

[bookmark: _Toc72480898]Obligations in relation to Claims
The Director must (to the extent permitted by law and by the terms of any applicable contract of insurance):
advise the Company in writing promptly after the Director becomes aware of any circumstances which could be reasonably expected to give rise to a claim by the Director for indemnification under this Deed;
take all reasonable steps to enforce the Director’s rights against an insurer or any other person who may be liable to indemnify the Director in respect of an amount which could give rise to a claim by the Director for indemnification under this Deed;
take any action and provide any information that the Company may reasonably request to avoid, dispute, defend or appeal any Claim which could be reasonably expected to give rise to a claim by the Director for indemnification under this Deed;
not admit liability for or settle any Claim which may give rise to a claim by the Director for indemnification under this Deed without the prior written consent of the Company, which consent must not be unreasonably withheld;
subject to clauses 4.5 and 4.6, upon request by the Company, provide all reasonable assistance and cooperation to the Company or its insurers in connection with any Claim (including providing the Company or its insurers with any documents, authorities or directions that the Company or its insurers reasonably require for the prosecution of any claim in connection with a Claim); and
[bookmark: _Ref380399349]subject to clauses 4.5 and 4.6, upon request by the Company, provide all reasonable assistance to enable the Company or its insurers (so far as it is possible) to be subrogated to and enjoy the benefit of the Director’s rights against any Third Party in relation to any Claim.
[bookmark: _Toc380406712][bookmark: _Toc392760144][bookmark: _Toc392765335][bookmark: _Toc394054722][bookmark: _Toc72480899]Director's compliance may be a condition to payment
The making of any payment or the provision of any other benefit under this Deed does not in any way affect the right of the Company to require the Director to comply with clause 4.1 as a condition of making any further payment or providing any further benefit under this Deed.
[bookmark: _Ref380399307][bookmark: _Toc380406713][bookmark: _Toc392760145][bookmark: _Toc392765336][bookmark: _Toc394054723][bookmark: _Toc72480900]Conduct of a Claim
If the Company agrees to provide indemnification or a loan or advance (or other funding) under this Deed in respect of a Claim, the Company is entitled to have management and control of the Claim and, without limiting the generality of the above, may do one or more of the following, subject to clauses 4.4, 4.5 and 4.6:
assume, either by itself or with an insurer on behalf of the Director, the conduct, negotiation or defence of the Claim, including any appeal;
lodge a defence, cross claim or counter claim or institute proceedings against a Third Party in the name of the Director in relation to the Claim;
settle the Claim or any related Proceedings with the consent of the Director, such consent not to be unreasonably withheld;
subject to clause 5, retain lawyers in relation to the Claim to act on behalf of both the Director and the Company (or a subsidiary); or
as far as legally possible, be subrogated to the rights of the Director against a Third Party in respect of the Claim and any Liability resulting or arising from the Claim, unless an insurer is entitled to be subrogated to such rights.
[bookmark: _Ref380406638][bookmark: _Toc380406714][bookmark: _Toc392760146][bookmark: _Toc392765337][bookmark: _Toc394054724][bookmark: _Toc72480901]Control of a Claim
If the Company acts under clause 4.3, the conduct of the Claim will be under the management and control and at the cost of the Company or its insurers, provided that the Company instructs its lawyers on behalf of both the Company and the Director so that legal professional privilege attaches to any Documents produced by those lawyers for the benefit of both the Company and the Director. Where the conduct of the Claim is under the management and control and at the cost of the Company, it will consult with the Director in relation to the conduct of the Claim.
[bookmark: _Ref380406612][bookmark: _Ref380406642][bookmark: _Toc380406715][bookmark: _Toc392760147][bookmark: _Toc392765338][bookmark: _Toc394054725][bookmark: _Toc72480902]Limit on rights of subrogation
To the extent that the exercise by the Company or its insurers of the rights of the Director to which they are subrogated in accordance with clauses 4.3 and 4.4 would affect adversely the Director’s prosecution or settlement of, or rights or remedies against any person in, any Claim or Proceeding for defamation of the Director, the Company must:
obtain the prior consent of the Director (which consent can be given or withheld in the Director’s absolute discretion) before exercising those rights; and
use best endeavours to procure that its insurers obtain the prior consent of the Director (which consent can be given or withheld in the Director’s absolute discretion) before its insurers exercise those rights.
[bookmark: _Toc392765339][bookmark: _Toc394054726][bookmark: _Toc72480903][bookmark: _Ref392763410]Exercise of rights
[bookmark: _Ref415742132]In respect of the exercise by the Company or its insurers of the rights of the Director to which they are subrogated in accordance with clauses 4.3 and 4.4, the Company must:
use reasonable endeavours to consult with the Director before taking any significant action in respect of a Claim;
have regard to the interests and reasonable requests of the Director and, to the extent reasonable, not prejudice the interests of the Director (and, in particular, the Director's reputation) in taking any action or doing any thing (including giving any consent) in respect of a Claim; and
use best endeavours, but without prejudice to the terms of the D&O Policy, to procure that its insurers have regard to the interests and reasonable requests of the Director and, to the extent reasonable, exercise those rights in a manner which does not prejudice the interests of the Director (and, in particular, the Director's reputation) in taking any action or doing any thing (including giving any consent) in respect of a Claim.
For the avoidance of doubt, the Director acknowledges and agrees that none of the obligations set out in clause 4.6(a) will in any way limit the Company's rights to pursue Claims which in good faith it considers to be in the interests of the Company.
[bookmark: _Ref380406677][bookmark: _Toc380406716][bookmark: _Toc392760148][bookmark: _Toc392765340][bookmark: _Toc394054727][bookmark: _Toc72480904]Advisers appointed by Director
[image: ] Guidance note
Clause 5 permits the Director to have separate legal and other advisers in certain circumstances such as where there is a reasonable likelihood of a conflict of interest if the same lawyers were to act for both the Director and the Company.

If the Director is entitled to be indemnified under this Deed, the Director may appoint separate legal or other advisers to assist the Director in respect of a Claim and all reasonable costs and expenses incurred by the Director will be paid by the Company if:
they are incurred before the Company assumed conduct of the Claim;
they are incurred with the Company's prior written consent; or
the Company has refused to authorise representation by lawyers other than lawyers acting for the Company and there is a reasonable likelihood of a conflict of interest if the same lawyers were to act for both the Director and the Company.
For the avoidance of doubt:
the Company is not liable for the costs or expenses incurred by the Director in obtaining separate legal representation as contemplated by paragraph (a) unless those costs and expenses are within the scope of the indemnity conferred by clause 3.1; and
nothing in this clause 5 derogates from the Company's obligations under clause 7.
[bookmark: _Ref380404274][bookmark: _Toc380406717][bookmark: _Toc392760149][bookmark: _Toc392765341][bookmark: _Toc394054728][bookmark: _Toc72480905]Directors' and officers' insurance
[bookmark: _Ref380399488][bookmark: _Toc380406718][bookmark: _Toc392760150][bookmark: _Toc392765342][bookmark: _Toc394054729][bookmark: _Toc72480906]Obligation to maintain directors' and officers' insurance
[image: ] Guidance note
Clause 6 requires the Company to take out and maintain a D&O Policy (as defined in clause 1.1) in relation to the Director. Such an insurance policy indemnifies a Director for liabilities incurred in the role of a director. While the insurance policy is similar to the protection a Director receives under other provisions of this Deed, the insurance policy provides additional protection to a Director (eg, where the Company is unable to indemnify a Director because it is insolvent). It is market practice for directors to be provided with such an insurance policy.
D&O policies are generally 'claims made' policies. This means a director or former director will only be protected if a policy is in place at the time that a claim is made, which may not be the same time at which the relevant act that gives rise to the claim took place. Accordingly, this Deed imposes an obligation on the Company to maintain the insurance for at least seven years after the Director's term of appointment. This is so that the Director is protected after ceasing to hold office with the Company.
If this Deed is to be provided to an executive director (ie, a director who is also employed by the Company in some function such as CEO, CFO, General Manager, etc), you should ensure it is consistent with any indemnity clause in that executive director's employment or management agreement.

Without limiting the Company's obligations under clause 3:
to the extent permitted by law;
so far as is appropriate for a reasonably prudent company in the Company's circumstances;
consistent with generally accepted insurance industry practices, including as to applicable exclusions and conditions; and
subject to clauses 6.2 and 6.3,
the Company undertakes to ensure that throughout the Access Period, the Company will:
take out and maintain an insurance policy with an Insurer against Liabilities incurred by the Director in the Director's capacity as an officer of the Company or a subsidiary (including a Liability incurred in the conduct of the business of the subsidiary or in the actual or purported execution or discharge of the duties of the Director and a Liability for legal costs incurred in defending Proceedings), except for an Excluded Liability;
pay the premium for such a D&O Policy and, on request from the Director, produce receipts for the payment;
not do or permit to be done anything which prejudices, and immediately rectify anything which might prejudice, cover under such a D&O Policy;
provide the Director with a copy of such a D&O Policy and any certificates of insurance connected with it on request from the Director;
notify the Director immediately if, for any reason, such a D&O Policy is cancelled; and
provide reasonable assistance to the Director in negotiating, at the Director's discretion, a separate insurance policy in respect of any Excluded Liabilities against which the Director wishes to be insured at the Director's own expense.
[bookmark: _Ref380399541][bookmark: _Toc380406719][bookmark: _Toc392760151][bookmark: _Toc392765343][bookmark: _Toc394054730][bookmark: _Toc72480907]Extent of coverage
In carrying out its obligations under clause 6.1, and subject to the qualifications contained in that clause, the Company undertakes to use its best endeavours to ensure that the terms of the D&O Policy as applicable to former directors, taken as a whole, are not less favourable to the Director than the terms of the policy applicable to current directors of the Company during the Access Period.
[bookmark: _Toc380406720][bookmark: _Ref380407642][bookmark: _Toc392760152][bookmark: _Toc392765344][bookmark: _Toc394054731][bookmark: _Toc72480908]Director's undertaking
The Director undertakes to:
take such steps as the Company may reasonably require to enable the Company to take out and maintain the D&O Policy at the Company's expense; and
comply with all obligations and requirements under the D&O Policy at all times, including, but not limited to, reporting of Claims and of circumstances which could give rise to a Claim under each D&O Policy.
[bookmark: _Toc380406722][bookmark: _Toc392760154][bookmark: _Toc392765346][bookmark: _Toc394054733][bookmark: _Toc72480909]No obligation where contravention of law
The Company is not obliged to maintain a D&O Policy where to do so would contravene any law, but the Company must give reasonable notice to the Director of its intention to terminate a D&O Policy under this clause.
[bookmark: _Toc72480910][bookmark: _Toc380406733][bookmark: _Toc392760165][bookmark: _Ref392764523][bookmark: _Toc392765360][bookmark: _Toc394054743]Disclosure
[bookmark: _Toc511116779][bookmark: _Toc441223037][bookmark: _Toc441222702][bookmark: _Toc394054739][bookmark: _Toc392765356][bookmark: _Toc392760161][bookmark: _Toc380406729][bookmark: _Ref380399912][bookmark: _Ref63933719][bookmark: _Toc72480911]Obligation to disclose conflicts of interest
During the Appointment Period, the Director must promptly disclose to the Board the holding of any office or the possession of property in respect of which the Director has, or may have, an interest or duty that may create (directly or indirectly) a conflict with the Director’s duties as a director of the Company or any Subsidiary of the Company.
[bookmark: _Toc72480912]Content and timing of disclosure
Any disclosure made by the Director under clause 7.1 must:
include full details of the nature, character and extent of; and
be made as soon as the Director becomes aware of,
the conflict or potential conflict.
[bookmark: _Toc72480913]Independent professional advice
[bookmark: _Ref380400057][bookmark: _Toc380406734][bookmark: _Toc392760166][bookmark: _Toc392765361][bookmark: _Toc394054744][bookmark: _Toc72480914]Obligation to meet reasonable costs
If, in furtherance of the Director’s duties to the Company, the Director obtains independent professional advice, the Company must meet the reasonable costs of such advice provided that:
the Chair of the Board gave prior approval to the obtaining of the advice; or
if the Chair refused to give such approval, the Board gave prior approval to the obtaining of the advice.
[bookmark: _Toc380406735][bookmark: _Toc392760167][bookmark: _Toc392765362][bookmark: _Toc394054745][bookmark: _Toc72480915]No exclusion of right to reimbursement
For the avoidance of doubt, it is agreed that nothing in clause 8.1 is intended to exclude any right which the Director may have to obtain reimbursement from the Company for costs incurred in obtaining independent professional advice in circumstances outside those set out in clause 8.1.
[bookmark: _Toc380406737][bookmark: _Toc392760169][bookmark: _Toc392765364][bookmark: _Toc394054747][bookmark: _Toc72480916]Dealing in the Company’s shares
During the Appointment Period, the Director must not buy, sell or deal in any shares of the Company or its related bodies corporate or any rights in respect of such shares without disclosing to the Chair of the Board (or in the Chair's absence, the Company Secretary) the Director’s intention to buy, sell or otherwise deal in such shares.
[bookmark: _Ref380404805][bookmark: _Toc380406738][bookmark: _Toc392760170][bookmark: _Toc392765365][bookmark: _Toc394054748][bookmark: _Toc72480917]No limitations on other duties
Nothing in this Deed is intended to replace or reduce the duties which the Director has to the Company under any law (including any statute, common law or equitable rule). In particular, and without limitation to the preceding sentence, but subject to clause 2.2, the Director acknowledges the Director’s duties to the Company in relation to the use of any Board Papers and Company Books, including the duty to maintain the confidentiality of the Company’s Documents after the Appointment Period.
[bookmark: _Toc72480918]General
[bookmark: _Ref380405093][bookmark: _Ref380405241][bookmark: _Toc380406743][bookmark: _Toc392760175][bookmark: _Toc392765370][bookmark: _Toc394054753][bookmark: _Toc72480919][bookmark: _Toc380406741][bookmark: _Toc392760173][bookmark: _Toc392765368][bookmark: _Toc394054751][bookmark: _Ref380404807][bookmark: _Toc380406739][bookmark: _Toc392760171][bookmark: _Toc392765366][bookmark: _Toc394054749]Notices
Any notice, demand, consent or other communication (a Notice) given or made under this Deed:
must be in writing and signed by the sender or a person duly authorised by the sender;
must be delivered to the intended recipient by prepaid post (if posted to an address in another country, by registered airmail), by hand or by email:
	to the Company:
	Address: 	[insert your company's address]
Email: 	[insert your company's email address]
Attention: 	[insert name of relevant contact from your company]

	to the Director:
	Address: 	[insert Director's address for service]
Email: 	[insert Director's email address]


[bookmark: _Ref288660027]will be conclusively taken to be duly given or made:
in the case of delivery in person, when delivered;
in the case of delivery by post, four Business Days after the date of posting (if posted to an address in the same country) or ten Business Days after the date of posting (if posted to an address in another country); or
if by email, on the earlier of the sender receiving an automated message confirming delivery or, provided no automated message is received stating that the email has not been delivered, three hours after the time the email was sent by the sender, such time to be determined by reference to the device from which the email was sent;
but if the result is that a Notice would be taken to be given or made on a day that is not a Business Day in the place to which the Notice is sent or at a time that is later than 5pm in the place to which the Notice is sent, it will be conclusively taken to have been duly given or made at the start of business on the next business day in that place.
[bookmark: _Toc72480920]Assignment
The Director’s rights and obligations under this Deed are personal. They cannot be assigned, encumbered or otherwise dealt with and the Director may not attempt, or purport, to do so without the prior consent of the Company.
[bookmark: _Toc72480921]Entire agreement
Subject to clause 11.3(b), this Deed contains the entire agreement between the parties as at the date of this Deed with respect to its subject matter and supersedes all prior agreements and understandings between the parties in connection with it.
[bookmark: _Ref380400172]Nothing in this Deed limits or affects, or will be limited or affected by, the indemnity in the Constitution or any equivalent indemnity in the constitution of any subsidiary, except as expressly provided in any such constitution or this Deed. This Deed will prevail to the extent of any inconsistency.
[bookmark: _Toc380406740][bookmark: _Toc392760172][bookmark: _Toc392765367][bookmark: _Toc394054750][bookmark: _Toc72480922]Amendment of Deed
The Company and the Director may amend, replace or revoke this Deed by a supplementary deed provided that any such amendment does not infringe any applicable law.
[bookmark: _Toc380406742][bookmark: _Toc392760174][bookmark: _Toc392765369][bookmark: _Toc394054752][bookmark: _Toc72480923]No waiver
A failure to exercise or a delay in exercising any right, power or remedy under this Deed does not operate as a waiver. A single or partial exercise or waiver of the exercise of any right, power or remedy does not preclude any other or further exercise of that or any other right, power or remedy. A waiver is not valid or binding on the party granting that waiver unless made in writing.
[bookmark: _Toc380406748][bookmark: _Toc392760178][bookmark: _Toc392765373][bookmark: _Toc394054756][bookmark: _Toc72480924][bookmark: _Toc380406746][bookmark: _Toc392760176][bookmark: _Toc392765371][bookmark: _Toc394054754]Governing law and jurisdiction
This Deed is governed by the laws of [insert state in which your company is registered, eg New South Wales] and each party irrevocably and unconditionally submits to the non‑exclusive jurisdiction of courts exercising jurisdiction there.
[bookmark: _Toc72480925]Costs and duty
The Company must bear the costs arising out of the negotiation, preparation and execution of this Deed. All duty (including stamp duty and any fines, penalties and interest) payable on or in connection with this Deed and any instrument executed under or any transaction evidenced by this Deed must be borne by the Company.
[bookmark: _Toc380406749][bookmark: _Toc392760179][bookmark: _Toc392765374][bookmark: _Toc394054757][bookmark: _Toc72480926]Counterparts
This Deed may be executed in any number of counterparts. All counterparts together will be taken to constitute one instrument.
[bookmark: _Toc380406750][bookmark: _Toc392760180][bookmark: _Toc392765375][bookmark: _Ref393801732][bookmark: _Toc394054758][bookmark: _Toc72480927]GST
[bookmark: _Toc380406751][bookmark: _Toc392760181][bookmark: _Toc392765376][bookmark: _Toc394054759]If GST is payable on a supply made under or in connection with this Deed, the party providing the consideration for that supply must, subject to the receipt of a tax invoice, pay as additional consideration an amount equal to the amount of GST payable on that supply.
Where any indemnity, reimbursement or similar payment under this Deed is based on any cost, expense or other liability, it shall be reduced by any input tax credit entitlement in relation to the relevant cost, expense or other liability.
This clause will not merge upon completion and will continue to apply after expiration or termination of this Deed.
Unless the context requires otherwise, words and phrases used in this clause that have a specific meaning in the GST law (as defined in the A New Tax System (Goods and Services Tax) Act 1999 (Cth)) shall have the same meaning in this clause.


Executed and delivered as a Deed in ______________________________.
	Executed as a deed in accordance with section 127 of the Corporations Act 2001 by [insert name of your company]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name



[image: ] Guidance note
If the Company is a sole director and secretary company, substitute the above execution block with the following. Otherwise, delete the following execution block.


	Executed in accordance with section 127 of the Corporations Act by [insert name of your company]:

	

	Sole Director and Sole Secretary Signature
	

	
	

	Print Name
	



	Signed Sealed and Delivered by [insert name of Director] in the presence of:

	

	Witness Signature
	
	Signature

	
	
	

	Print Name
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