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SHAREHOLDERS' AGREEMENT
DISCLAIMER
The A-Suite (which includes guidance notes) is intended only to provide you with an overview of information and a framework of suggested documentation to assist you in establishing your company. 
The A-Suite has been put together by Allens with startups in mind but it does not take into account your particular circumstances and it is not intended to be comprehensive. The law and other relevant circumstances may change from time to time and we do not guarantee that the A-Suite will be complete, accurate or up-to-date.
The A-Suite does not constitute legal advice and must not be relied upon by you as a substitute for seeking legal advice. Your use of the A-Suite does not create a solicitor-client relationship between you and Allens and we recommend that you seek legal and other professional advice specific to your circumstances before acting or relying on any part of the A-Suite. We are not responsible for any action taken or not taken in reliance on the A-Suite.
Your use of the A-Suite is subject to our Terms of Use accessible from www.allens.com.au/accelerate/terms-and-conditions/ 

Shareholders' Agreement
[image: ] Guidance note warning
Guidance notes to help you select relevant options are in blue shaded text. Yellow highlighted text shows where you need to include information or select which text option applies. Please delete all guidance notes and highlighted text before you publish, and double-check you have included all relevant information.

[image: ] Guidance note 
The Agreement sets out the legal relationship between, and the rights and obligations of, the shareholders of the Company and how the Company will be governed. It should be read in conjunction with, and be consistent with, the Constitution. 
This Agreement does not contemplate the assignment of intellectual property rights (IP) to the Company (for example, any IP created by Shareholders prior to, or after, the Company was formed). If IP is to be assigned to the Company, please refer to the A-Suite IP Assignment Deed. However, if IP rights are very valuable to your business and you would like to understand how best to protect and structure the ownership of IP, please contact the Allens Accelerate team to discuss how we can assist.
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Version 2.0
	This Agreement is made on [insert date].


	Parties

	[bookmark: AgreementParty1][Insert name of the company] ([ACN/ABN] [#]) of [insert address] (the Company).
and
The persons listed in Schedule 1 of this Agreement (each a Shareholder).

	Recitals

	A 
	The Company was registered in [insert state of incorporation] on [insert date].

	B 
	The Shareholders wish to enter into this Agreement in order to regulate their rights and obligations as members of the Company.

	C 
	The Company has agreed with the Shareholders to be bound by and to comply with all of the provisions of this Agreement which relate to the Company.


It is agreed as follows.
1 [bookmark: _Toc328469767][bookmark: _Toc339371354][bookmark: _Toc343168712][bookmark: _Toc346627556][bookmark: _Ref364431437][bookmark: _Toc364692111][bookmark: _Toc67066926][bookmark: _Toc73708973][bookmark: _Toc73949699]Definitions and interpretation
1.1 [bookmark: _Toc328469768][bookmark: _Toc339371355][bookmark: _Toc343168713][bookmark: _Toc346627557][bookmark: _Ref364434076][bookmark: _Toc364692112][bookmark: _Ref364752856][bookmark: _Ref443986804][bookmark: _Ref443987378][bookmark: _Ref443988055][bookmark: _Toc67066927][bookmark: _Toc73708974][bookmark: _Toc73949700]Definitions
The following definitions apply unless the context requires otherwise.
Acceptance Notice has the meaning given in clause 11(b).
Additional Securities has the meaning given in clause 7.1.
Authorisation includes any authorisation, approval, consent, registration, filing, lodgement, permit, franchise, agreement, notarisation, certificate, permission, licence, approval, direction, declaration, authority or exemption from, by or with any Governmental Agency. 
Board means the board of Directors of the Company.
Business means the Company's business of [insert details about the Company's business], as amended from time to time in accordance with clause 4.2.
Business Day means a day which is not a Saturday, Sunday or a public holiday in [insert capital city of state in which the Company is registered, eg, Sydney].
Commencement Date means the date of this Agreement or such other date as the Shareholders may agree. 
Compulsory Transfer Event occurs in respect of a Shareholder, where:
the Shareholder suffers an Insolvency Event[; or]
[where Shareholder is an Employee Shareholder, there has been a material breach of the Employee Shareholder's agreement of employment by the Employee Shareholder; or]
[the Shareholder breaches any material obligation under this Agreement (including, without limitation, the Shareholder transferring any Shares in contravention of the provisions of this Agreement), any other Shareholder gives written notice of the breach to the Shareholder in default and, where the breach is remediable, the Shareholder in default does not remedy the breach within ten Business Days after the date of the notice].
Confidential Information means all information of the Company, any Group Entity or a Shareholder (Discloser) which is disclosed to or otherwise becomes known by the Disclosee, whether before or after the date of this Agreement, which is in fact, or which is reasonably regarded by the Discloser as confidential to the Discloser, including information relating to technology, processes, products, specifications, copyright, computer programs or development systems, inventions or designs used or developed by the Discloser, trade secrets and know‑how and information of a commercially sensitive nature. Confidential Information does not include information which:
at the time of the first disclosure to or observation by the other party, was already in the lawful possession of that party in written or electronic form;
is in or comes into the public domain otherwise than by disclosure in breach of this Agreement; or
becomes available to the other party from any other source provided it was not acquired directly or indirectly from the Discloser.
Constitution means the constitution of the Company as amended from time to time.
Corporations Act means the Corporations Act 2001 (Cth).
Deed of Accession means a deed of accession binding a recipient of Shares to the terms of this Agreement, substantially in the form set out in Schedule 2.
Defaulting Transferor means a Transferor who is bound to transfer Shares under this Agreement and defaults in transferring them.
Director means a person appointed or elected to the office of director of the Company in accordance with the Constitution and this Agreement and, where appropriate, includes an alternate Director.
Disclosee has the meaning given in clause 17.3(b).
Discloser has the meaning given in the definition of Confidential Information.
Disponee has the meaning given in clause 10.2.
Dispose or Disposal in relation to any property means to sell, transfer, assign, create a Security over, declare oneself a trustee of, part with the benefit of or otherwise dispose of that property (or any interest in it or any part of it).
Disposer has the meaning given in clause 10.3(a).
Dividend means a dividend declared and includes a bonus or other distribution in kind or in cash.
Drag Along Notice has the meaning given in clause 12.1(a).
Drag Deliverables has the meaning given in clause 12.1(c).
[Employee Shareholder means each of:[image: ] Guidance note
This definition of Employee Shareholder relates to the non-compete obligations of Shareholders that are employed by the Company, as outlined in clause 18 of this Agreement. You will need to remove this definition of Employee Shareholders if employee shareholders are not, and are unlikely to become, relevant to the Company. You should not add Founders to the list of Employee Shareholders as they are described separately.

[insert name of Shareholder that is also an employee]; and
[insert name of Shareholder that is also an employee].]
Excluded Issue means an issue of Shares or other securities in the capital of the Company:
to any employee in accordance with a Share Plan adopted by the Company pursuant to clause 9; 
upon the closing of and in connection with an IPO; 
pursuant to any Reorganisation Event; or
upon the permitted conversion of any convertible securities issued by the Company.
Exit Event means a:[image: ] Guidance note
The definition of 'Exit Event' below includes commonly-used exit events. You should amend this definition if the particular commercial business context requires that other exit events be included (eg, the sale or transfer of a certain percentage of Shares or assets of a certain value).

Share Sale;
sale or transfer of all or substantially all of the assets of the Company; 
merger involving the Company; or 
IPO.
Founder means [each of] [*] [and [*] and Founders means both of them].
Founder Entity means the entity which holds Shares on behalf of a Founder (or the Founder, if Shares are held directly by the Founder).
Governmental Agency means a government or a governmental, semi‑governmental or judicial entity or authority. It also includes a self‑regulatory organisation established under statute or a stock exchange.
Group means:
the Company; and
each Subsidiary of the Company (if any).
Group Entity means each entity which is a member of the Group.
Independent Expert means an independent expert determining a dispute between the Shareholders in the manner set out in clause 24.
Insolvency Event means, in respect of a Shareholder:
where the Shareholder is a company:
the Shareholder is insolvent within the meaning of section 95A of the Corporations Act;
a court is required by reason of section 459C(2) of the Corporations Act to presume that the Shareholder is insolvent;
the Shareholder fails to comply with a statutory demand (within the meaning of section 459F(1) of the Corporations Act);
an administrator is appointed over all or any of the Shareholder’s assets or undertaking or any step preliminary to the appointment of an administrator is taken;
a controller within the meaning of section 9 of the Corporations Act or similar officer is appointed to all or any of the Shareholder’s assets or undertaking; 
an application or order is made, proceedings are commenced, a resolution is passed or proposed in a notice of meeting or an application to a court or other steps are taken (other than frivolous or vexatious applications, proceedings, notices or steps) for the Shareholder’s winding up or dissolution or for the Shareholder to enter an arrangement, compromise or composition with or assignment for the benefit of its creditors, a class of them or any of them; or
the closest equivalent to subparagraphs (i) to (vi) occurs in the jurisdiction of incorporation of the Shareholder;
where the Shareholder is a natural person:
an application has been made for his or her bankruptcy or he or she has filed for bankruptcy;
a receiver, receiver and manager, trustee for creditors or trustee in bankruptcy or analogous person has been appointed to any of his or her property or assets or a creditor has taken possession of any of his or her property or assets; or
he or she has proposed or reached any voluntary arrangement with a creditor. 
IPO means an initial public offering of shares in the Company or a special purpose holding company formed for the purpose of an initial public offer, accompanied by the listing of the relevant company on a recognised securities exchange.
Loss means any losses, liabilities, costs, expenses or damages.
Nominated Third Parties has the meaning given in clause 10.3(b)(iv).
Obligor has the meaning given in clause 18.1.
Offer Acceptance has the meaning given in clause 10.3(d).
Receiving Party has the meaning given in clause 17.1.
Related Body Corporate has the meaning given to related body corporate in the Corporations Act, but on the basis that subsidiary has the meaning given in this Agreement.
Remaining Shareholders has the meaning given in clause 10.1.
Reorganisation Event means:
a pro rata bonus issue of Shares (not including an issue for cash or other consideration);
a sub division, split or consolidation of Shares; or
another reorganisation or reconstruction of share capital where the Company neither pays nor receives cash.
[image: ] Guidance note
The definition of 'Required Majority' below is used to create a higher decision making threshold for certain important matters. This document provides that day to day governance of the Company will be in control of the Board and decisions made by a simple majority of Directors. Critical business decisions must be decided by a Required Majority of the Directors (see clause 4.1) and a smaller customary list of other critical matters must be decided by a Required Majority of the Shareholders (see clause 4.2). 
These lists should be considered and amended based on the particular circumstances of your business and you should insert decision making thresholds appropriate for your business below. In some cases, it may be appropriate to include a veto right for a director (for example a Founder or investor appointed director) or shareholder (for example a Founder or investor). If you wish to include this you should include and complete the words highlighted in yellow at the end of (b). 

Required Majority means:
in the case of Shareholders, Shareholders that together hold more than [insert number]% of the total voting rights of Shareholders present at the meeting of Shareholders and entitled to vote on the resolution concerned [including, in each case, [insert defined name of relevant Shareholder]]; 
in the case of Directors, Directors that together hold more than [insert number]% of the total voting rights of all Directors who attend the relevant Board meeting or sign the relevant written resolution (as the case may be) and who are entitled to vote on the relevant resolution [including, in each case, any Director appointed by [insert defined name of relevant Shareholder]].
Sale Price has the meaning given in clause 10.3(b)(ii).
Sale Shares has the meaning given in clause 10.3(b).
Sale Terms has the meaning given in clause 10.3(b)(iii).
Security means any mortgage, pledge, lien or charge or any security or preferential interest or arrangement of any kind. It includes:
anything which gives a creditor priority over other creditors with respect to any asset; and
retention of title (other than in the ordinary course of day‑to‑day trading) and a deposit of money by way of security.
It does not include:
[bookmark: _Ref364415967]an interest of the kind referred to in section 12(3) of the Personal Property Securities Act 2009 (Cth) where the transaction concerned does not, in substance, secure payment or performance of an obligation; or
[bookmark: _Ref364415953]a charge or lien arising in favour of a Governmental Agency by operation of statute unless there is default in payment of money secured by that charge or lien.
Seller has the meaning given in clause 11.
[image: ] Guidance note
Where there are multiple classes of Shares on issue, in addition to the definition of "Share", you will need to insert the definitions of each class of Share and include those classes within the definition of "Share". For example, "Shares" means all of (a) ordinary shares in the capital of the Company, (b) Class A Shares, etc. 

Share means 
[Option A]
an ordinary share in the capital of the Company.
[Option B]
all of:
the ordinary shares in the capital of the Company; 
[insert class of Share; and
any other class of shares in the capital of the Company].
Shareholders means the holders of Shares from time to time and which, as at the Commencement Date, means the persons listed in Schedule 1.
[image: ] Guidance note
This Agreement includes an employee Share Plan (see clause 9). If the Company does not want to have a Share Plan (and clause 9 is removed), you should delete clause 9 and this definition of "Share Plan" below.

Share Plan has the meaning given in clause 9(a). 
Share Sale means the sale or transfer of all or substantially all of the Shares.
Shareholder Group in relation to any entity means: 
the ultimate holding company of the entity and any wholly-owned Subsidiaries of the ultimate holding company of the entity; and
where the entity is a trustee of a trust, a replacement trustee of the relevant trust.
Shortfall Remaining Shareholders has the meaning given in clause 10.3(f)(iii).
Shortfall Sale Shares has the meaning given in clause 10.3(f)(iii).
Simple Majority means:
in the case of Shareholders, Shareholders that together hold more than 50% of the total voting rights of all Shareholders present at the meeting of Shareholders and entitled to vote on the resolution concerned; and
in the case of Directors, Directors that together hold more than 50% of the total voting rights of all Directors present at the relevant Board meeting or who sign the relevant resolution (as the case may be) and who are entitled to vote on the relevant resolution. 
Specified Proportion means, in relation to a Shareholder, a fraction the numerator of which is the total number of the Shares held by the Shareholder and the denominator of which is the total number of all the Shares (including the Shares held by that Shareholder) on issue, expressed as a percentage.
Subsidiary has the meaning given to subsidiary in the Corporations Act but so that:
an entity will also be considered to be a Subsidiary of a company if it is controlled by that company within the meaning of section 50AA of the Corporations Act;
a trust may be a Subsidiary, for the purposes of which a unit or other beneficial interest will be regarded as a share; and
a corporation or trust may be a Subsidiary of a trust if it would have been a Subsidiary if that trust were a corporation.
Tag Notice has the meaning given in clause 11(a).
Tag Price has the meaning given in clause 11(a).
Tag Transfer Shares has the meaning given in clause 11.
Third Party has the meaning given in clause 11.
Transaction has the meaning given in clause 12.1(a)(i).
Transfer Notice means a written notice by a Transferor, Disposer or Trigger Shareholder (as applicable) specifying the number of Shares offered for sale at the Transfer Price.
Transfer Price means the cash price of the Shares stated in the Transfer Notice.
Transferor means a Shareholder which proposes or is obliged to transfer all or some of its Shares in accordance with this Agreement and the Constitution and refers to the Shareholder both before and after registration of the relevant transfer of Shares.
Trigger Period means, in respect of a Trigger Shareholder, the period commencing on the date on which the Trigger Shareholder is deemed to have given a Transfer Notice and ending on the earlier to occur of:
if, in aggregate, the Remaining Shareholders accept less than all of the Shares offered to them in the relevant Transfer Notice, the expiry of the offer period; and
if, in aggregate, the Remaining Shareholders accept all of the Shares offered to them in the relevant Transfer Notice, the date of completion of the transfer of the relevant Shares.
Trigger Shareholder has the meaning given in clause 13.1.
Valuation Shares has the meaning given in clause 13.2.
1.2 [bookmark: _Toc430087299][bookmark: _Toc364692113][bookmark: _Ref441739654][bookmark: _Ref441763880][bookmark: _Toc67066928][bookmark: _Toc73708975][bookmark: _Toc73949701]Interpretation
(a) Headings are for convenience only and do not affect interpretation.
(b) Mentioning anything after includes, including, or similar expressions, does not limit what else might be included.
(c) Nothing in this Agreement is to be interpreted against a Party solely on the ground that the Party put forward this Agreement or a relevant part of it.
(d) The following rules apply unless the context requires otherwise:
(i) The singular includes the plural, and the converse also applies.
(ii) A gender includes all genders.
(iii) If a word or phrase is defined, its other grammatical forms have a corresponding meaning.
(iv) [bookmark: _Ref364772827]A reference to a person includes a corporation, trust, partnership, unincorporated body or other entity, whether or not it comprises a separate legal entity.
(v) A reference to a clause or Schedule is a reference to a clause of, or Schedule to, this Agreement.
(vi) A reference to a party to this Agreement or another agreement or document includes the party’s successors, permitted substitutes and permitted assigns (and, where applicable, the party’s legal personal representatives).
(vii) A reference to an agreement or document (including a reference to this Agreement) is to the agreement or document as amended, varied, supplemented, novated or replaced, except to the extent prohibited by this Agreement or that other agreement or document, and includes the recitals, schedules and annexures to that agreement or document.
(viii) A reference to legislation or to a provision of legislation includes any modification or re‑enactment of it, a legislative provision substituted for it and a regulation or statutory instrument issued under it.
(ix) [bookmark: _Ref364758004]A word or phrase given a meaning in the Corporations Act has the same meaning in this Agreement unless otherwise defined.
(x) A reference to writing or written includes any method of reproducing words, figures, drawings or symbols in a visible and tangible form.
(xi) A reference to conduct includes an omission, statement or undertaking, whether or not in writing.
(xii) A reference to an agreement includes any undertaking, deed, agreement and legally enforceable arrangement, whether or not in writing, and a reference to a document includes an agreement (as so defined) in writing and any certificate, notice, instrument and document of any kind.
(xiii) A reference to dollars and $ is to Australian currency.
1.3 [bookmark: _Toc67066929][bookmark: _Toc73708976][bookmark: _Toc73949702]Consents or approvals
If the doing of any act, matter or thing under this Agreement is dependent on the consent or approval of a Party or is within the discretion of a Party, the consent or approval may be given or the discretion may be exercised conditionally or unconditionally or withheld by the Party in its absolute discretion, unless expressly provided otherwise.
1.4 [bookmark: _Toc73704880][bookmark: _Toc73705857][bookmark: _Toc73708977][bookmark: _Toc73949703]Amendment and restatement of existing agreements
The Parties agree that any existing arrangement entered into between the Company and the Shareholders relating to the subject matter of this Agreement (if applicable) is amended and restated in accordance with the terms set out in this Agreement with effect on and from the Commencement Date.
2 [bookmark: _Toc62653467][bookmark: _Toc62742825][bookmark: _Toc62743389][bookmark: _Toc62747547][bookmark: _Toc62653468][bookmark: _Toc62742826][bookmark: _Toc62743390][bookmark: _Toc62747548][bookmark: _Toc62653469][bookmark: _Toc62742827][bookmark: _Toc62743391][bookmark: _Toc62747549][bookmark: _Toc62653470][bookmark: _Toc62742828][bookmark: _Toc62743392][bookmark: _Toc62747550][bookmark: _Toc62653471][bookmark: _Toc62742829][bookmark: _Toc62743393][bookmark: _Toc62747551][bookmark: _Toc62653472][bookmark: _Toc62742830][bookmark: _Toc62743394][bookmark: _Toc62747552][bookmark: _Toc62653473][bookmark: _Toc62742831][bookmark: _Toc62743395][bookmark: _Toc62747553][bookmark: _Toc406147051][bookmark: _Ref62653581][bookmark: _Toc67066930][bookmark: _Toc73708978][bookmark: _Toc406147066][bookmark: _Ref212630010][bookmark: _Ref212630009][bookmark: _Toc406147073][bookmark: _Toc200813718][bookmark: _Toc173042204][bookmark: _Toc172697641][bookmark: _Toc170206011][bookmark: _Toc169924856][bookmark: _Toc145401590][bookmark: _Ref145141755][bookmark: _Toc406147079][bookmark: _Toc200813725][bookmark: _Ref200569592][bookmark: _Ref200568653][bookmark: _Ref200568629][bookmark: _Ref200568602][bookmark: _Ref364681273][bookmark: _Toc364692177][bookmark: _Toc73949704]Business and management of Company
[bookmark: _Toc416964484][bookmark: _Toc417413081][bookmark: _Toc417421237][bookmark: _Toc406147052][bookmark: _Toc200813701][bookmark: _Toc173042184][bookmark: _Toc172697621][bookmark: _Toc170205991][bookmark: _Toc169924836][bookmark: _Toc145401570][image: ] Guidance note
You should review this clause 2 to ensure that it is consistent with the Company's Constitution.

2.1 [bookmark: _Toc67066931][bookmark: _Toc73708979][bookmark: _Toc73949705]Conduct of Company's Business
Each Shareholder (in so far as it lawfully can do so) must exercise its powers in relation to the Company to ensure that:
(a) the Company carries on and conducts the Business in a proper and efficient manner in accordance with sound business practice and for its own benefit and so as to give effect to any business plan of the Company; and
(b) the Company performs and complies with all obligations on its part under this Agreement and complies with the restrictions imposed on it by the Constitution.
2.2 [bookmark: _Toc406147053][bookmark: _Toc200813702][bookmark: _Toc173042185][bookmark: _Toc172697622][bookmark: _Toc170205992][bookmark: _Toc169924837][bookmark: _Toc145401571][bookmark: _Ref145301410][bookmark: _Toc67066932][bookmark: _Toc73708980][bookmark: _Toc73949706]Scope of Company Business
Unless the Shareholders otherwise agree, the business of the Group will be limited to the conduct, maintenance, improvement and extension of the Business in accordance with any business plans and budgets adopted by the Company from time to time. 
2.3 [bookmark: _Toc406147054][bookmark: _Toc200813704][bookmark: _Toc173042187][bookmark: _Toc172697624][bookmark: _Toc170205994][bookmark: _Toc169924839][bookmark: _Toc145401573][bookmark: _Ref145393772][bookmark: _Toc67066933][bookmark: _Toc73708981][bookmark: _Toc73949707]General policy determined by Directors
Subject to clause 4.2 and any decisions which are required by any applicable law to be determined by Shareholders, the Board will be responsible for:
0. the overall direction and control of the management of the Company; and
0. the formulation of the policies to be applied in the conduct of the Business.
3 [bookmark: _Ref62655003][bookmark: _Toc67066934][bookmark: _Toc73708982][bookmark: _Toc406147055][bookmark: _Toc200813705][bookmark: _Toc173042191][bookmark: _Toc172697628][bookmark: _Toc170205998][bookmark: _Toc169924843][bookmark: _Toc145401577][bookmark: _Ref144886676][bookmark: _Ref415756867][bookmark: _Toc73949708]Directors
3.1 [bookmark: _Ref67046891][bookmark: _Toc67066935][bookmark: _Toc73708983][bookmark: _Toc73949709]Number of Directors
The maximum number of Directors on the Board will be [insert number] or such other number as determined by Required Majority of Directors.
3.2 [bookmark: _Ref509350158][bookmark: _Toc67066936][bookmark: _Toc73708984][bookmark: _Toc73949710]Entitlement to appoint Directors
[image: ] Guidance note
The following clause assumes that each Founder will be entitled to appoint a director. It also assumes that an additional Shareholder (such as an investor) may have a right to appoint a director. If no other shareholders will be so entitled, you will need to remove (ii) and update the drafting in clause (a) accordingly.
Further, consider whether you want to allow observers to attend Board meetings. Sometimes, certain commercial parties, such as investors, will expect that they will be able to do so (particularly where they do not have a right to appoint a director). If you would like to permit observers to attend Board meetings, you will need to amend this clause 3 to insert this right.

(a) [bookmark: _Ref66967503][bookmark: _Ref199208634][bookmark: _Ref144886627]Each of:
(i) the Founder Entit[y/ies]; and
(ii) [insert name of other relevant Shareholder, as applicable],
may appoint, and replace from time to time, [one] Director to the Board for as long as it hold Shares.
(b) [bookmark: _Ref67047081]Subject to clause 3.1, the Board may, by Required Majority of Directors, appoint or remove other persons as independent Directors to the Board.
(c) A Director appointed pursuant to clause 3.2(a) can only be replaced from time to time, or removed, by the Shareholder that appointed such Director. In the event a Shareholder no longer holds any Shares, that Shareholder must do all things necessary (including causing the resignation of the Director) to remove the Director or Directors appointed by it.
3.3 [bookmark: _Toc67062235][bookmark: _Toc67062367][bookmark: _Toc173042192][bookmark: _Toc172697629][bookmark: _Toc170205999][bookmark: _Toc169924844][bookmark: _Toc145401578][bookmark: _Toc200813706][bookmark: _Ref199563431][bookmark: _Toc406147057][bookmark: _Ref414263084][bookmark: _Toc67066937][bookmark: _Toc73708985][bookmark: _Toc73949711]Appointment and removal of Directors
Every appointment of a Director will take effect when:
(a) the written notice of appointment is received from the nominating Shareholder for the appointment of a nominee Director in accordance with clause 3.2(a) or approval of a Required Majority of Directors is received for the appointment of an independent Director in accordance with clause 3.2(b); and
(b) the written consent to act as a Director is received from that nominated individual at the registered office of the Company,
and every removal of such a Director will take effect when:
(c) the written notice of removal is received from the nominating Shareholder for the appointment of a nominee Director in accordance with clause 3.2(a) or approval of a Required Majority of Directors is received for the removal of an independent Director in accordance with clause 3.2(b); and
(d) the written resignation is received from the Director at the registered office of the Company.
3.4 [bookmark: _Toc406147058][bookmark: _Toc67066938][bookmark: _Toc73708986][bookmark: _Toc200813707][bookmark: _Toc173042193][bookmark: _Toc172697630][bookmark: _Toc170206000][bookmark: _Toc169924845][bookmark: _Toc145401579][bookmark: _Toc73949712]Remuneration of Directors
Unless a Required Majority of Shareholders agree otherwise, Directors appointed under clause 3.2(a) are not entitled to receive Directors' fees or other remuneration in connection with their role as Director.
3.5 [bookmark: _Toc406147059][bookmark: _Toc193608538][bookmark: _Toc139187419][bookmark: _Ref62656032][bookmark: _Toc67066939][bookmark: _Toc73708987][bookmark: _Toc73949713]Directors' and officers' insurance
[image: ] Guidance note
We have included a Directors' Deed as part of the A-Suite. The terms of that Deed are consistent with the obligation in this clause for the Company to take out and maintain directors' and officers' liability insurance. If you use a Directors' Deed that is not consistent with the terms of the A-Suite Directors Deed, you may need to amend this clause. If you do not wish to take out and maintain this insurance, you should delete this clause 3.5 and should not enter into a Directors' Deed with your Directors.

0. The Company must, to the extent permitted by law, take out and maintain at all times directors and officers liability insurance cover for the benefit of all Directors on terms (including that the relevant Director is named as a beneficiary) and with an insurer approved by the Board acting reasonably.
0. To the extent permitted by law, the Company will indemnify each of the Directors against all claims, demands, costs, losses, damages and liabilities (of whatever nature) in any way incurred by a Director:
1. in the Director's capacity as a director; and/or
1. in connection with the lawful exercise of all or any of the Directors' powers and authorities conferred upon them,
provided that such indemnification will be enforceable even if the relevant Director has been or is entitled to be reimbursed or indemnified by his appointor.
0. Nothing in this clause 3.5 constitutes an agreement by the Company or any of its Subsidiaries to pay a premium which it is prohibited from paying under the Corporations Act or otherwise.
3.6 [bookmark: _Toc406147060][bookmark: _Ref509359492][bookmark: _Toc67066940][bookmark: _Toc73708988][bookmark: _Toc73949714]Voting and regard to Shareholders' interests
[image: ] Guidance note
This clause grants each Director an equal vote. If you would prefer that certain Directors (for example, a Director appointed by a Founder Entity) have more than one vote, you should amend this clause to reflect that position.

(a) [bookmark: _Ref509359487]Each Director is entitled to one vote. 
(b) [bookmark: _Ref509359476]A Director appointed by a Shareholder may take into account the interests of that Shareholder and may act on the wishes of that Shareholder in performing any of the Director's duties or exercising any power, right or discretion as a Director in relation to the Company, except in any particular case where no honest or reasonable director could have formed the view that, in so doing, the Director was complying with their fiduciary duties including the duty to act in good faith and in the best interests of the Company as a whole.
3.7 [bookmark: _Toc406147062][bookmark: _Toc200813709][bookmark: _Toc173042195][bookmark: _Toc172697632][bookmark: _Toc170206002][bookmark: _Toc169924847][bookmark: _Toc145401581][bookmark: _Ref145221526][bookmark: _Toc67066941][bookmark: _Toc73708989][bookmark: _Toc73949715]Board meetings
(a) The Directors must meet [insert timeframe, eg, quarterly] or more frequently as requested by any two Directors. 
(b) Unless otherwise agreed by the Required Majority of Directors:
(i) any Director may cancel or postpone any meeting convened by that Director by written notice to all persons who were entitled to receive notice of that meeting, except where the cancellation or postponement would be contrary to the Corporations Act. Any failure to give notice of cancellation or postponement does not invalidate the cancellation or postponement or any resolution passed at a postponed meeting; 
(ii) subject to any protocols adopted by the Board on the holding of meetings, each meeting of the Board must be held at a reasonably convenient location determined by the Directors requesting the meeting; and
(iii) reasonable notice must be given to each Director of all meetings of the Board, although a Director may agree, as regards notice to be given to that Director, that a shorter period is acceptable.
(c) Subject to any protocols adopted by the Board on the holding of meetings:
(i) the Directors may meet together for the despatch of business and adjourn and otherwise regulate their meetings as they think fit;
(ii) the Directors may meet in person or by any means which allows the participating Directors to hear and be heard by other participating Directors;
(iii) where the Directors are not all in attendance at one place and are holding a meeting through a system of communication and each of the Directors can hear and be heard by one another at the same time:
(A) the participating Directors will be taken to be assembled together at a meeting and to be present at that meeting; and
(B) the meeting will be taken to be held at the place agreed to by the participating Directors so long as at least one participating Director is physically present at that place; and
(C) all proceedings of those Directors conducted in that manner will be as valid and effective as if conducted at a meeting at which all of them were present.
(d) Each notice of meeting must contain, among other things, an agenda specifying in reasonable detail the matters to be discussed at the relevant meeting and must be accompanied by any relevant papers for discussion at that meeting. Unless otherwise agreed by each of the Directors, a Board meeting may only resolve matters specifically described in the agenda.
[image: ] Guidance note
Quorum requirements can be tailored to provide greater oversight and control to certain Directors and/or their appointers. If you would prefer greater oversight and control, consider increasing the number of Directors required to constitute a quorum.

(e) A quorum for a Board meeting is constituted by the attendance (in person or by alternate) of at least two directors, which must include one Director appointed by [a/the] Founder Entity [and one Director appointed by [insert name of other relevant Shareholder]]. No business is to be transacted at a Board meeting unless a quorum is present, except for the adjournment of the meeting. If a quorum is not present within 30 minutes after the time appointed for the meeting, the scheduled Board meeting will be adjourned until a later date. If a quorum is not present at the rescheduled Board meeting within 30 minutes after the time appointed for the adjourned meeting, the Directors present will form the quorum.
[image: ]Guidance note
You should ensure that clause 3.7(f) is consistent with the Company's Constitution. You should also consider how you would like any deadlock for the voting of Directors at a meeting of the Board to be resolved. For example, in a deadlocked board meeting, you could allocate a casting vote to the chairman (this is provided as an option in clause 3.8(b)) or resolve the deadlock using mediation.

(f) [bookmark: _Ref416273145]Subject to clause 4 and any valid delegation of authority by the Board, all resolutions of the Board will be decided by a Simple Majority of Directors, except to the extent otherwise required by law or as set out in this Agreement.
(g) [bookmark: _Ref201118720]The Board may by resolution delegate decision-making to a committee of the Board comprised of any one or more Directors or any other person or persons as the Board thinks fit.
3.8 [bookmark: _Toc406147063][bookmark: _Toc200813710][bookmark: _Toc173042196][bookmark: _Toc172697633][bookmark: _Toc170206003][bookmark: _Toc169924848][bookmark: _Toc145401582][bookmark: _Ref145221549][bookmark: _Toc67066942][bookmark: _Toc73708990][bookmark: _Toc73949716]Chair
(a) [bookmark: _Ref200569237]The Directors will appoint a Director to act as chair (the Chair).
(b) [bookmark: _Ref441479070]The Chair [does / does not] have a casting vote in addition to that Chair's deliberative vote.
[image: ] Guidance note
See guidance note at the definition of 'Required Majority' when considering the following clauses 4 and 4.2.

4 [bookmark: _Toc73708991][bookmark: _Ref62657164][bookmark: _Toc67066943][bookmark: _Toc173042198][bookmark: _Toc172697635][bookmark: _Toc170206005][bookmark: _Toc169924850][bookmark: _Toc145401584][bookmark: _Ref145140275][bookmark: _Toc406147064][bookmark: _Toc200813711][bookmark: _Ref200569618][bookmark: _Ref200568935][bookmark: _Ref430089900][bookmark: _Ref441745917][bookmark: _Toc73949717]Reserved matters
4.1 [bookmark: _Toc73708992][bookmark: _Ref73709078][bookmark: _Toc73949718]Director reserved matters
The Company may not, and must ensure that each Group Entity does not, take any action or pass any resolution in respect of any of the following matters unless the action or resolution has been approved by the Required Majority of Directors except to the extent otherwise required by law:
(a) (business plan) the adoption of or amendment of any business plan or budget for the Group;
(b) (securities) issuing or allotting or granting any right to issue, allot or acquire securities of any Group Entity;
(c) (borrowings) authorising any Group Entity to borrow or accept a financial accommodation of more than $[insert amount];
(d) (encumbrances) creating any Security over the assets or undertakings of any Group Entity; 
(e) (guarantee) giving or entering into any guarantee, indemnity, letter of comfort, performance bond or other Security, or assuming any liability, for or on behalf of any person other than a Group Entity in respect of an amount which is more than $[insert amount];
(f) [bookmark: _Ref212545548](acquisitions and disposals) acquiring (including by lease or licence) any business or securities or disposing (including by lease or licence) of any business or any securities in or held by any Group Entity, in each case in excess of $[insert amount];
(g) (assets) arranging for any Group Entity to sell or buy any assets (or more than one asset in a series of transactions), either tangible or intangible, having a value of more than $[insert amount];
(h) (capital expenditure) authorising any Group Entity to incur capital expenditure of more than $[insert amount] in a financial year;
(i) (finance and operating leases) authorising any Group Entity to enter into any finance or operating lease (or more than one finance or operating lease in a series of transactions) costing more than $[insert amount] annually or $[insert amount] in aggregate;
(j) (material contracts) authorising any Group Entity to enter into, terminate, amend or vary a contract, lease or other arrangement involving expenditure, revenue or the incurrence of liabilities in excess of $[insert amount] in aggregate or $[insert amount] in any financial year or having a term in excess of one year;
(k) (loans) giving a loan, credit or other financial accommodation to a person of more than $[insert amount] except in the ordinary course of business;
(l) (partnerships and joint ventures) authorising any Group Entity to enter into, terminate, amend or vary a partnership, profit sharing arrangement or joint venture;
(m) (insurance) amending or varying the insurance cover in excess of $[insert amount] over any Group Entity or the Business;
(n) (litigation) instigating or settling any litigation, arbitration or other proceedings involving a Group Entity when the aggregate amount claimed is in excess of $[insert amount] (except instigating claims against bad debtors in the ordinary course of business); 
(o) [bookmark: _Ref441668035][bookmark: _Ref444009305](incentive plans) the entry into, or agreement of, any incentive plans by the Company; and
(p) (agreement to do so) making any agreement or arrangement to carry out any of the matters referred to in this clause 4.
4.2 [bookmark: _Ref62657371][bookmark: _Toc67066944][bookmark: _Toc73708993][bookmark: _Toc73949719]Shareholder reserved matters
The Company may not, and must ensure that each Group Entity does not, take any action or pass any resolution in respect of any of the following matters unless the action or resolution has been approved by the Required Majority of Shareholders except to the extent otherwise required by law:
(a) (remuneration and bonuses) increasing:
(i) the annual remuneration payable to a Director of the relevant Group Entity; or
(ii) the bonus being paid to a Director of the relevant Group Entity;
(b) (financial assistance) giving a loan or other financial assistance to a Director or an associate of a Director of a Group Entity or varying the terms of a loan or other financial assistance previously given to a Director or an associate of a Director of a Group Entity;
(c) (agreements between Company and Shareholder) concluding or entering into any agreements or contracts between the Company and any one or more of its Shareholders, or a Shareholder's Subsidiary or Related Body Corporate;
(d) (share rights) varying the rights of any Shares;
(e) (new class of Shares) creating any class of Shares with rights superior to the rights of any existing class of Shares;
(f) (winding up) taking any step to dissolve or wind up the Company, appoint a receiver or receiver and manager (or any similar officer) of the whole or any part of the business or assets of any Group Entity;
(g) (alteration of capital) the reduction or alteration of capital of the Company in a manner provided for in the Corporations Act (including, without limitation, a repurchase, cancellation or buy-back of its shares);
(h) (change in nature of business) ceasing, or materially altering the scale of operations of, the Business or commencing any material new business or operational activities other than the Business at the date of this Agreement except in accordance with any business plan of the Company as approved by the Directors; and
(i) (agreement to do so) making any agreement or arrangement to carry out any of the matters referred to in this clause 4.2.
5 [bookmark: _Toc62742847][bookmark: _Toc62743411][bookmark: _Toc62747569][bookmark: _Toc406147065][bookmark: _Toc200813712][bookmark: _Ref199212508][bookmark: _Toc173042199][bookmark: _Toc172697636][bookmark: _Toc170206006][bookmark: _Toc169924851][bookmark: _Toc145401585][bookmark: _Toc67066945][bookmark: _Toc73708994][bookmark: _Toc73949720]Meeting and Resolutions of Shareholders
5.1 [bookmark: _Toc73708995][bookmark: _Toc73949721]Quorum
(a) A quorum for a general meeting of the Shareholders is constituted by the attendance of [insert number, eg, two] Shareholders. No business can be transacted at any general meeting, except the election of a chair of the meeting, unless a quorum of Shareholders is present at the time when the meeting proceeds to business. 
(b) If there is not a quorum at a meeting of Shareholders within 30 minutes after the time specified in the notice of meeting, the meeting is dissolved unless the chair of the meeting or the Board adjourns the meeting to a date, time and place determined by that chair or the Board. If no quorum is present at any adjourned meeting within 30 minutes after the time for the meeting, the meeting is dissolved. 
5.2 [bookmark: _Toc73708996][bookmark: _Toc73949722]Voting
Each Shareholder is entitled to that number of votes which is equivalent to the number of fully paid up Shares held by them.
6 [bookmark: _Ref430089901][bookmark: _Ref430089903][bookmark: _Toc67066946][bookmark: _Toc73708997][bookmark: _Toc73949723]Budgets and financial information
The Company must keep written financial records that correctly record and explain its transactions and financial position and performance.
7 [bookmark: _Toc67066947][bookmark: _Toc73708998][bookmark: _Toc73949724]Issue of New Shares
[bookmark: _Toc415677914][image: ] Guidance note
This provision protects existing Shareholders against dilution of their Shareholding if new shares are issued, as Shareholders will have the opportunity to purchase additional shares to maintain their percentage holding in the Company. 

7.1 [bookmark: _Ref62660724][bookmark: _Toc67066948][bookmark: _Toc73708999][bookmark: _Ref509440895][bookmark: _Toc73949725]Right of first offer
Subject to clause 7.6, if at any time the Company proposes to issue to any person any additional securities (Additional Securities), then the Company must first invite each Shareholder to offer to subscribe for its Specified Proportion of the Additional Securities.
7.2 [bookmark: _Toc67066949][bookmark: _Toc73709000][bookmark: _Toc73949726]Notice
The Company will give each Shareholder written notice setting out:
(a) the total number of Additional Securities available for subscription and the number being offered to each Shareholder;
(b) the terms and conditions of the issue of the Additional Securities;
(c) the date on which subscription monies for the Additional Securities must be paid to the Company; and
(d) such other terms and conditions of the proposed issue of Additional Securities, as reasonably required by the Shareholders in order to evaluate the proposed issue.
7.3 [bookmark: _Toc67066950][bookmark: _Toc73709001][bookmark: _Toc73949727]Timing
A Shareholder may accept the offer (in whole or in part) by giving written notice to the Company within 10 Business Days of the date of the offer, or it may reject the offer. If a Shareholder does not give notice, it will be deemed to have rejected the offer. 
7.4 [bookmark: _Ref62660661][bookmark: _Toc67066951][bookmark: _Toc73709002][bookmark: _Toc73949728]Pro rata
If:
(a) all of the Shareholders offer to take up their Specified Proportions of the Additional Securities within the prescribed period, the Company will accept such offers;
(b) the Company receives offers in respect of less than all of the Additional Securities from the Shareholders within the prescribed period, it will accept such offers, and will offer to any Shareholders who took up their entire Specified Proportion of the Additional Securities the right to purchase the Additional Securities not taken up. In the event of an oversubscription pursuant to such an offer, the Additional Securities will be allocated on a pro rata basis proportionate to the respective holdings of the Shares of the Shareholders who took up their entire Specified Proportion of the Additional Securities.
7.5 [bookmark: _Ref62660736][bookmark: _Toc67066952][bookmark: _Toc73709003][bookmark: _Toc73949729]Offer to other persons
If the Shareholders do not subscribe for all of the Additional Securities pursuant to clause 7.4, the Company may offer for subscription the remaining Additional Securities to any third party, provided that such third party has executed and delivered to the Company a Deed of Accession.
7.6 [bookmark: _Ref62660519][bookmark: _Toc67066953][bookmark: _Toc73709004][bookmark: _Toc73949730]Excluded Issue
The provisions contained in clauses 7.1 to 7.5 do not apply to an Excluded Issue.
7.7 [bookmark: _Toc62742857][bookmark: _Toc62743421][bookmark: _Toc62747579][bookmark: _Toc62742858][bookmark: _Toc62743422][bookmark: _Toc62747580][bookmark: _Toc62742859][bookmark: _Toc62743423][bookmark: _Toc62747581][bookmark: _Toc62742860][bookmark: _Toc62743424][bookmark: _Toc62747582][bookmark: _Toc406147076][bookmark: _Toc200813722][bookmark: _Toc173042208][bookmark: _Toc172697645][bookmark: _Toc170206015][bookmark: _Toc169924860][bookmark: _Toc145401594][bookmark: _Ref145303885][bookmark: _Toc67066954][bookmark: _Toc73709005][bookmark: _Toc73949731]No other obligation to provide capital
No Shareholder undertakes to provide any capital (whether debt or equity) to the Company or to give any guarantee or indemnity in respect of any of the Company’s liabilities.
8 [bookmark: _Toc406147078][bookmark: _Toc200813724][bookmark: _Toc173042215][bookmark: _Toc172697652][bookmark: _Toc170206022][bookmark: _Toc169924867][bookmark: _Toc145401601][bookmark: _Ref145143298][bookmark: _Toc67066955][bookmark: _Toc73709006][bookmark: _Toc73949732]Distribution policy
[bookmark: _Ref426395719][bookmark: _Toc428796827]Subject to the Constitution, a decision to pay, and the amount of, any Dividends will be at the sole discretion of the Board.
9 [bookmark: _Ref67046612][bookmark: _Ref67047243][bookmark: _Toc67066956][bookmark: _Toc73709007][bookmark: _Toc73949733]Share Plan
[image: ] Guidance note
Clause 9 provides for an employee Share Plan. In this document you may determine the percentage of Share capital to be used in the Share Plan and as a result will be able to issue Shares or options under the Plan up to such a percentage without having to comply with the right of first offer process set out above. 
Shares or options granted under a Share Plan give key employees or contractors the opportunity to benefit from the increase in the Company's value.
Issuing options may be preferable to issuing Shares because option holders do not have a vote in Company resolutions, making Company administration easier. 
To formally establish a Share Plan you will require a suite of Share Plan documents to govern your Plan and to ensure compliance with startup tax concessions (to the extent applicable). If you would like assistance to establish a Share Plan or advice on the tax and other consequences of doing so, please feel free to contact the Allens Accelerate team. 

The Shareholders agree that:
(a) [bookmark: _Ref428796782]at any time, the Board may establish a formal written share plan to issue securities in the capital of the Company to eligible service providers (whether Directors, employees or contractors) that result in the issue of that number of Shares of an amount up to [insert percentage, eg, 15]% of the fully diluted share capital of the Company as at the date of this Agreement (Share Plan); and
(b) the Share Plan will authorise the Directors to issue securities in the capital of the Company under the Share Plan to eligible service providers at their discretion.
10 [bookmark: _Toc430087338][bookmark: _Ref414263793][bookmark: _Toc67066957][bookmark: _Toc73709008][bookmark: _Toc73949734][bookmark: _Ref200568194][bookmark: _Toc406147080][bookmark: _Toc200813726][bookmark: _Ref200644113][bookmark: _Toc173042219][bookmark: _Toc172697656][bookmark: _Toc170206026][bookmark: _Toc169924871][bookmark: _Toc145401605][bookmark: _Ref145211657]Transfer and registration of Shares
[bookmark: _Toc417413109][bookmark: _Toc417421265][bookmark: _Ref414267618][image: ] Guidance note
Clause 10 contains restrictions on the ability of a Shareholder to transfer or dispose of their Shares in order to protect the interests of the remaining Shareholder(s).

10.1 [bookmark: _Ref430087415][bookmark: _Toc67066958][bookmark: _Toc73709009][bookmark: _Toc73949735]Restrictions on Disposal
(a) [bookmark: _Ref63946361]Except as permitted or required by this Agreement, a Shareholder may not Dispose of all or any of its Shares unless it has received the prior written consent of each of the other Shareholders (Remaining Shareholders) and the requirements of clause 14 are satisfied.
(b) Notwithstanding clause 10.1(a) and any other provision of this Agreement, a Shareholder must not Dispose of any Shares (nor any interest or right therein) it has held for less than 12 months unless such Disposal is expressly required by this Agreement or approved by Required Majority of the Board.
10.2 [bookmark: _Toc406147081][bookmark: _Toc200813727][bookmark: _Ref200645809][bookmark: _Ref414266998][bookmark: _Toc67066959][bookmark: _Toc73709010][bookmark: _Toc73949736]Permitted Disposals to Shareholder Group
A Shareholder may Dispose of its Shares to a member of the Shareholder Group (the Disponee) of which the Transferor is a member, provided that the requirements of clause 14 are satisfied and the Disponee covenants with each other Shareholder (in a form acceptable to the other Shareholders, acting reasonably) that if the Disponee ceases at any time to be a member of the Shareholder Group of which the Transferor was a member at the date of the transfer, the Shares will be immediately re‑transferred to a member of the Shareholder Group of which the Transferor was a member at the date of transfer.
10.3 [bookmark: _Toc7409172][bookmark: _Toc7414221][bookmark: _Toc7427122][bookmark: _Toc7447911][bookmark: _Toc7492749][bookmark: _Toc7493420][bookmark: _Toc7494544][bookmark: _Toc7498476][bookmark: _Toc8651042][bookmark: _Toc8654983][bookmark: _Toc8701901][bookmark: _Toc8701983][bookmark: _Toc8703558][bookmark: _Toc8706914][bookmark: _Toc8707269][bookmark: _Toc8737459][bookmark: _Toc9663513][bookmark: _Toc9674559][bookmark: _Toc9690316][bookmark: _Toc9698792][bookmark: _Toc9844928][bookmark: _Toc10337744][bookmark: _Toc10467885][bookmark: _Ref186621378][bookmark: _Toc193608558][bookmark: _Toc406147082][bookmark: _Toc67066960][bookmark: _Toc73709011][bookmark: _Ref145149851][bookmark: _Toc145401610][bookmark: _Toc169924876][bookmark: _Toc170206031][bookmark: _Toc172697661][bookmark: _Toc173042224][bookmark: _Toc200813729][bookmark: _Ref145149840][bookmark: _Toc145401609][bookmark: _Toc169924875][bookmark: _Toc170206030][bookmark: _Toc172697660][bookmark: _Toc173042223][bookmark: _Toc73949737]Pre-emptive rights applicable on transfer of Shares
(a) [bookmark: _Ref212632244]Unless expressly permitted or provided for in this clause 10 and clauses 11, 12 and 13, any Shareholder (Disposer) who wishes to Dispose of any Shares (or shares in any Subsidiaries of the Company) must comply with the procedures set out in this clause 10.3.
(b) [bookmark: _Ref104781107][bookmark: _Ref110657474][bookmark: _Ref110654710][bookmark: _Ref430088348][bookmark: _Ref62811693]If a Disposer wishes to Dispose of all or any of its Shares (or shares in any Subsidiaries of the Company) to a third party (Sale Shares), the Disposer must give a Transfer Notice to the Company specifying:
(i) [bookmark: _Ref110667304]the number of Shares comprising the Sale Shares;
(ii) [bookmark: _Ref62814615]the price per Share at which the Disposer wishes to transfer the Sale Shares (Sale Price);
(iii) [bookmark: _Ref62814642]any other terms upon which the Sale Shares are offered for sale (Sale Terms); and
(iv) [bookmark: _Ref110667126][bookmark: _Ref62814833]the identity of the third party or third parties (which must not exceed four in number and all of which must be bona fide and of sound financial standing having regard to the likely future funding requirements of the Company) to whom the Disposer may transfer the Sale Shares pursuant to paragraph 10.3(h) (Nominated Third Parties).
(c) [bookmark: _Ref110657493]Within seven days after the receipt or deemed receipt of any Transfer Notice the Company will:
(i) serve a copy of that Transfer Notice on the Remaining Shareholders; and 
(ii) invite each Remaining Shareholder to offer to purchase the Sale Shares at the Sale Price and on the Sale Terms within 20 days from the date of service of the Transfer Notice on the relevant Shareholder (Notice Period).
(d) [bookmark: _Ref67060883][bookmark: _Ref443986803]At any time during the Notice Period, any of the Remaining Shareholders may by written notice to the Company (with a copy to be provided to the Disposer) offer to purchase the Sale Shares, at the Sale Price and on the Sale Terms, such notice to specify the number of Sale Shares offered for purchase (Offer Acceptance).
(e) If the Company receives Offer Acceptances in respect of 100% of the Sale Shares within the Notice Period, the Company will accept all such Offer Acceptances on behalf of the Disposer.
(f) [bookmark: _Ref67060346]If, within the Notice Period, the Company receives Offer Acceptances for more than 100% of the Sale Shares, the Company will accept offers on behalf of the Disposer. Such offers will be accepted by the Company:
(i) [bookmark: _Ref67060278]on behalf of a Remaining Shareholder that opted to purchase less than their Specified Proportion of Sale Shares (and for the purposes of this clause 10.3(f), the Sale Shares will be excluded from the total number of Shares on issue when calculating each Remaining Shareholder's Specified Proportion), in the amount set out in their Offer Acceptance;
(ii) on behalf of any other Remaining Shareholder that opted to purchase equal to or more than their Specified Proportion of Sale Shares, on a pro rata basis proportionate to each Shareholder's Specified Proportion of the Sale Shares; and
(iii) [bookmark: _Ref67060937]if there is a shortfall arising from a Remaining Shareholder who made an offer for less than its Specified Proportion of the Sale Shares (Shortfall Sale Shares), on a pro rata basis such that the Remaining Shareholders who offered to take up more than their Specified Proportion (Shortfall Remaining Shareholders) will be allocated the lessor of:
(A) the number of additional Sale Shares such that the total number of Sale Shares allocated to that Shortfall Remaining Shareholder under this 10.3(f) is equal to the number of Sale Shares set out in its Offer Acceptance; and
(B) [bookmark: _Ref67060373]the number of additional Sale Shares equal to the Shortfall Remaining Shareholder's Specified Proportion of the Shortfall Sale Shares (and for the purposes of this clause 10.3(f)(iii)(B), Specified Proportion means, in relation to a Shortfall Remaining Shareholder, a fraction the numerator of which is the total number of the Shares held by the Shortfall Remaining Shareholder and the denominator of which is the total number of Shares held by all Shortfall Remaining Shareholders (including the Shares held by that Shortfall Remaining Shareholder) on issue, expressed as a percentage).
(g) [bookmark: _Ref62724466]If, within the Notice Period, the Company does not receive offers for 100% of the Sale Shares, the Company will immediately notify the Disposer of this fact in writing. Within five Business Days of being so notified, the Disposer must serve on the Company a notice:
(i) [bookmark: _Ref62724571]accepting all offers made by the Remaining Shareholders for the Sale Shares; or
(ii) revoking the Transfer Notice.
(h) [bookmark: _Ref62737560]If the Disposer gives notice under clause 10.3(g)(i) or no offers are made by the Remaining Shareholders for the Sale Shares, then the Disposer may, at any time within 90 days after the expiry of the Notice Period, transfer the Sale Shares not taken up by the Remaining Shareholders to the Nominated Third Parties for the Sale Price and on the Sale Terms provided the requirements of clause 14 are satisfied.
(i) The Company, the Remaining Shareholders who have accepted offers to purchase Sale Shares and the Disposer must effect the sale of the Sale Shares (or the applicable part thereof) to the Remaining Shareholders in accordance with the Sale Terms, and do all things required of them in this regard;
(i) as soon as is reasonably practicable after the end of the Notice Period; or
(ii) if applicable, the further seven day period,
(iii) and in any event by no later than 20 Business Days from the end of the Notice Period or, if applicable, the further seven day period. 
11 [bookmark: _Toc62742868][bookmark: _Toc62743432][bookmark: _Toc62747590][bookmark: _Toc62742869][bookmark: _Toc62743433][bookmark: _Toc62747591][bookmark: _Toc62742870][bookmark: _Toc62743434][bookmark: _Toc62747592][bookmark: _Toc62742871][bookmark: _Toc62743435][bookmark: _Toc62747593][bookmark: _Toc62742872][bookmark: _Toc62743436][bookmark: _Toc62747594][bookmark: _Toc62742873][bookmark: _Toc62743437][bookmark: _Toc62747595][bookmark: _Toc62742874][bookmark: _Toc62743438][bookmark: _Toc62747596][bookmark: _Toc62742875][bookmark: _Toc62743439][bookmark: _Toc62747597][bookmark: _Toc62742876][bookmark: _Toc62743440][bookmark: _Toc62747598][bookmark: _Toc62742877][bookmark: _Toc62743441][bookmark: _Toc62747599][bookmark: _Toc62742878][bookmark: _Toc62743442][bookmark: _Toc62747600][bookmark: _Toc62742879][bookmark: _Toc62743443][bookmark: _Toc62747601][bookmark: _Toc62742885][bookmark: _Toc62743449][bookmark: _Toc62747607][bookmark: _Toc62742886][bookmark: _Toc62743450][bookmark: _Toc62747608][bookmark: _Toc62742887][bookmark: _Toc62743451][bookmark: _Toc62747609][bookmark: _Toc62742888][bookmark: _Toc62743452][bookmark: _Toc62747610][bookmark: _Toc62742889][bookmark: _Toc62743453][bookmark: _Toc62747611][bookmark: _Toc62742890][bookmark: _Toc62743454][bookmark: _Toc62747612][bookmark: _Toc62742891][bookmark: _Toc62743455][bookmark: _Toc62747613][bookmark: _Toc62742892][bookmark: _Toc62743456][bookmark: _Toc62747614][bookmark: _Toc62742893][bookmark: _Toc62743457][bookmark: _Toc62747615][bookmark: _Toc62742894][bookmark: _Toc62743458][bookmark: _Toc62747616][bookmark: _Toc406147090][bookmark: _Toc212300688][bookmark: _Toc139187444][bookmark: _Ref135547110][bookmark: _Ref430087730][bookmark: _Ref440534295][bookmark: _Ref62640272][bookmark: _Ref62741855][bookmark: _Ref62749998][bookmark: _Ref62750041][bookmark: _Ref67061611][bookmark: _Toc67066991][bookmark: _Toc73709012][bookmark: _Toc73949738]Tag Along Rights
[image: ] Guidance note
Tag along rights operate so that, if a Shareholder (or group of Shareholders) seeks to sell its Shares to another party (including a third party), and the Shares they wish to sell are above a certain threshold (eg, more than 50% of the Shares), then the other Shareholder/s have the right to 'tag along' with the sale, usually on the same terms and conditions.

Where any Shareholder or Shareholders (in the balance of this clause referred to as the Seller) wishes to Dispose of all or some of its Shares (Tag Transfer Shares) to a third party (including another Shareholder) (but excluding to a permitted Disponee under clause 10.2) (Third Party) under an arms-length bona fide offer and the Tag Transfer Shares comprise [50]% or more of the aggregate number of Shares on issue at that time, then: 
(a) [bookmark: _Ref211328257]The Seller must provide a written notice to each of the remaining Shareholders (Tag Notice) specifying:
(i) the identity of the Third Party;
(ii) the price per Share on which the Third Party has offered to purchase the Tag Transfer Shares (Tag Price);
(iii) the number of Tag Transfer Shares which the Third Party has offered to purchase; and
(iv) the terms and conditions attached to the offer from the Third Party.
(b) [bookmark: _Ref212539493]Each Shareholder (other than the Seller serving the Tag Notice and the Third Party) has the right, by providing a written notice (Acceptance Notice) to the Seller within seven Business Days of receipt of the Tag Notice, to transfer to the Third Party for the same consideration per Share and upon the same terms and conditions as those to be paid and given by the Third Party to the Seller, that number of Shares held by the Shareholder calculated in accordance with the following formula:
TAS = S × OS / TS
where:
(i) TAS means the number of the Shareholder's Shares that are the subject of the tag along right;
(ii) S means the total number of Shares held by the Shareholder;
(iii) OS means the number of Tag Transfer Shares; and
(iv) TS means the total number of Shares held by the Seller.
(c) [bookmark: _Ref212540594]If a Shareholder serves an Acceptance Notice in terms of paragraph (b), the Seller must use its best endeavours to procure that the Third Party purchases all of the Shares for which the Seller has received Acceptance Notices as well as those Shares the subject of the Tag Notice at the Tag Price and otherwise on the terms and conditions specified in the Tag Notice. If the Third Party will purchase less than the total Shares specified in the Tag Notice and each Acceptance Notice, then each Party seeking to Dispose of Shares (including the Seller) may Dispose of the amount of Shares specified in the following formula:
A = B × C / D
where:
(i) A means the number of Shares that each Shareholder seeking to Dispose of Shares (including the Seller) may Dispose of;
(ii) B means the total number of Shares the Third Party is willing to purchase;
(iii) C means the number of Shares that the Shareholder or the Seller (as applicable) wishes to sell; and
(iv) D means the aggregate number of Shares specified in the Tag Notice and the Acceptance Notice.
(d) If the Third Party fails for any reason to buy the Shares referred to in paragraph (c) at the Tag Price (or at a greater price) and otherwise in accordance with this clause 11, and to complete the purchase on the same date as the date for completion of the sale of the Tag Transfer Shares (which must not be outside a period of 30 days after the procedures in this clause 11 have been completed), then the Seller must not Dispose of any of its Shares to the Third Party without again making an offer to the other Shareholders in accordance with this clause 11.
12 [bookmark: _Ref430086793][bookmark: _Toc67066992][bookmark: _Toc73709013][bookmark: _Ref414266881][bookmark: _Toc73949739]Drag Along Rights
[image: ] Guidance note
If a Shareholder, or group of Shareholders, who hold a certain percentage of shares (for example, 75%) seek to sell all the Shares in the Company to a purchaser, 'drag along rights' grant that Shareholder (or group of Shareholders) the right to require the other Shareholder(s) to also sell their Shares.

12.1 [bookmark: _Ref62735716][bookmark: _Toc67066993][bookmark: _Toc73709014][bookmark: _Ref430086775][bookmark: _Toc73949740]Drag Along 
(a) [bookmark: _Ref62736536]If:
(i) [bookmark: _Ref62736508]a Third Party provides to the Company a bona fide written offer to purchase all of the Shares (Transaction); and
(ii) the Transaction is approved by Shareholders with Shares equal to or in excess of [75]% of the total voting rights attaching to all Shares,
then the Company must deliver to each Shareholder a notice requiring each Shareholder to Dispose of all of its Shares to the Third Party free from all encumbrances (Drag Along Notice) upon the terms and conditions specified in the Drag Along Notice.
(b) The Drag Along Notice must specify:
(i) the price per security at which the Third Party proposes to purchase the Shares;
(ii) any other terms and conditions on which the Third Party proposes to purchase the Shares;
(iii) the identity and description of the Third Party; and
(iv) that each Shareholder must deliver to the Company within 10 Business Days of the date of service of the Drag Along Notice on that Shareholder duly executed transfers and share certificates in respect of the Shares held by that Shareholder, together with signed discharges and/or releases as are necessary for those shares to be transferred free of all encumbrances (Drag Deliverables).
(c) [bookmark: _Ref62816124]A Shareholder who is required by this clause 12.1 to Dispose of its Shares must deliver to the Company the Drag Deliverables within ten Business Days of the date of service of the Drag Along Notice. Such a Shareholder will not be required to provide warranties (other than as to their ownership, capacity and power to sell their Shares) as part of the sale.
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[image: ] Guidance note
This clause 13, together with the definition of 'Compulsory Transfer Event', contemplates the compulsory transfer of Shares held by a Shareholder that experiences an Insolvency Event. Recent legislation which came into effect on 1 July 2018 (known as the Ipso Facto Stay Provisions) may affect a Party's right to rely on this provision.
Please feel free to reach out to the Allens Accelerate team if you have any questions in relation to the operation of the Ipso Facto Stay Provisions and their impact on a party's right to rely on provisions like this that allow for the termination or modification of a contract upon the other party experiencing an Insolvency Event.

13.1 [bookmark: _Ref67061405][bookmark: _Toc67066995][bookmark: _Toc73709016][bookmark: _Ref199218830][bookmark: _Ref62815177][bookmark: _Ref66971636][bookmark: _Ref145145635][bookmark: _Toc73949742]Compulsory Transfer Event
(a) [bookmark: _Ref67061699]If a Compulsory Transfer Event occurs in respect of a Shareholder (Trigger Shareholder), the Trigger Shareholder will be deemed to have given a Transfer Notice in accordance with clause 10.3 in respect of all of its Shares to the other Shareholders at the Transfer Price to be determined in accordance with clause 13.2.
(b) In respect of a deemed Transfer Notice under paragraph (a), paragraphs (b), (g) and (h) of clause 10.3 will not apply.
(c) If a Trigger Shareholder is deemed to have given a Transfer Notice under paragraph (a):
(i) the Trigger Shareholder is not entitled to vote during the Trigger Period on any resolution at any general meeting of the Company; and
(ii) despite any other provision of this Agreement or the Constitution, if the Trigger Shareholder is precluded from voting at a general meeting of the Company, the requisite number of Remaining Shareholders (or, if only one, the Remaining Shareholder) will constitute a quorum at the relevant general meeting of the Company.
13.2 [bookmark: _Ref145231589][bookmark: _Ref430088892][bookmark: _Ref441678962][bookmark: _Ref62815351][bookmark: _Toc67066996][bookmark: _Toc73709017][bookmark: _Toc73949743]Determination of Transfer Price
If, pursuant to clause 13.1, a Trigger Shareholder is deemed to have given a Transfer Notice, the Transfer Price at which such Trigger Shareholder will be deemed to offer the relevant Shares (Valuation Shares) to the Remaining Shareholders is to be the fair market value of the Valuation Shares as agreed between the Shareholders or, failing agreement, as determined by an Independent Expert as at the date of the Transfer Notice on the following assumptions and bases:
(a) valuing the Valuation Shares as on an arm's length sale between a willing vendor and a willing purchaser;
(b) if the Company is carrying on business as a going concern, on the assumption that it is to continue to do so;
(c) taking into account any information as the Independent Expert reasonably thinks fit;
(d) taking into account all amounts which the Transferor is obliged to pay to the other Shareholders or the Company under the terms of this Agreement (unless those amounts previously have been paid by or on behalf of the Transferor) or, if the Transferor is not transferring all its Shares, then that proportion of the total of those amounts as is the same proportion as the number of Shares being transferred bears to the total number of Shares held by the Transferor immediately before registration of the transfer;
(e) taking into account the rights and other restrictions attached to the Valuation Shares; and
(f) no premium or discount being applied to a majority or minority stake.
Each of the Parties must use its reasonable endeavours to procure that the Independent Expert determines the Transfer Price within 30 days of being requested to do so.
14 [bookmark: _Ref200569352][bookmark: _Ref440980463][bookmark: _Ref443989257][bookmark: _Toc67066997][bookmark: _Toc73709018][bookmark: _Ref67062125][bookmark: _Toc73949744]Deed of Accession 
[image: ] Guidance note
This Agreement requires a Shareholder to ensure that, if it seeks to transfer Shares to a third party, that party must enter into a Deed of Accession prior to the registration of the transfer. This ensures that the third party will be bound by this Agreement. A template Deed of Accession is attached at Schedule 2 of this Agreement.

14.1 [bookmark: _Toc67066998][bookmark: _Toc73709019][bookmark: _Toc73949745]Deed of Accession for transfer
A Shareholder must ensure that a transfer of any of its Shares is subject to a condition that prior to registration of the transfer:
(a) the transferee enters into a Deed of Accession, if the transferee is not already a Party to this Agreement; 
(b) [bookmark: _Ref145211756]the transferee pays to each other Shareholder and the Company all amounts which the Transferor is obliged to pay to each other Shareholder or the Company (as the case may be) under the terms of this Agreement (unless those amounts previously have been paid by or on behalf of the Transferor) or, if the Transferor is not transferring all its Shares, then that proportion of the total of those amounts as is the same proportion as the number of Shares being transferred bears to the total number of Shares held by the Transferor immediately before registration of the transfer; and
(c) [bookmark: _Ref145304639]the transferee obtains all necessary Authorisations (including any required under the Foreign Acquisitions and Takeovers Act 1975 (Cth), either unconditionally or subject only to conditions which do not adversely affect:
(i) the Company or its activities; or
(ii) the Shareholding in the Company of any other Shareholder (and, in particular, but without limitation, which do not require any other Shareholder to divest the whole or any part of its Shareholding in the Company or to restructure its own Shareholding in the Company).
14.2 [bookmark: _Ref145395933][bookmark: _Ref443989278][bookmark: _Toc67066999][bookmark: _Toc73709020][bookmark: _Toc73949746]Deed of Accession for new Shareholders and registration requirements
[image: ] Guidance note
This Agreement requires that a third party purporting to purchase Shares must enter into a Deed of Accession before they can be registered as a Shareholder. This ensures that the third party will be bound by this Agreement.

(a) Before any person is registered as a holder of any Share (whether under an allotment or transfer), that person must enter into a Deed of Accession if that person is not already a Party to this Agreement. The Company must not register that person as the holder of any Share until that Deed of Accession has been duly executed and delivered to the Company. On being so registered, that person is taken to be a Party to this Agreement.
(b) No person may be registered as a holder of any Share following a transfer of that Share by a Shareholder unless each requirement in this clause 14.2, clause 10 and the Constitution (other than any which have been waived in writing by each Shareholder) has been satisfied.
15 [bookmark: _Toc67067000][bookmark: _Toc73709021][bookmark: _Toc73949747]Ineffective transfer 
The Company may not register any transfer made in breach of clauses 10 to 14. Any purported transfer so made will be of no effect.
16 [bookmark: _Toc67067001][bookmark: _Toc73709022][bookmark: _Toc73949748]Attorney
16.1 [bookmark: _Toc67067002][bookmark: _Toc73709023][bookmark: _Toc73949749]Attorney
(a) [bookmark: _Ref62816202]By signing this Agreement, each Shareholder irrevocably and for valuable consideration with the intention to secure an interest in property and, in addition, the obligation of each relevant Shareholder under this Agreement, appoints the Directors severally as its attorneys to complete and execute such instruments for and on its behalf as the attorney thinks necessary or desirable to give effect to any of the transactions contemplated by clauses 10 to 14. The attorney can only exercise its powers under this paragraph (a) if:
(i) the appointer is a Defaulting Transferor; and
(ii) the attorney has notified the Defaulting Transferor that it intends to exercise its powers and authorities under the appointment noted in this paragraph.
(b) [bookmark: _Ref62816280]The Directors may receive the purchase money in trust for the Defaulting Transferor and must (subject to that instrument being duly stamped, if required) cause the transferee to be registered as the holder of the relevant Shares and pay the purchase money to Defaulting Transferor.
(c) The Directors are not bound to earn or pay interest on any money held by them under paragraph (b).
(d) The receipt of the Directors for the purchase money is a good discharge to the transferee who is not bound to see to the application of it and, after the name of the transferee has been entered in the register of members in purported exercise of the power of attorney, the validity of the proceedings may not be questioned by any person.
(e) Each Defaulting Transferor agrees to ratify and confirm whatever the attorney lawfully does, or causes to be done, under the appointment noted in paragraph (a).
(f) Each Defaulting Transferor agrees to indemnify the attorney against all Losses arising in any way in connection with the lawful exercise of all or any of the attorney’s powers and authorities under the appointment noted in paragraph (a).
(g) Each Defaulting Transferor agrees to deliver to the Directors upon demand such powers of attorney, instruments of transfer and other instruments as the Directors may require for the purposes of the appointment noted in paragraph (a).
17 [bookmark: _Ref62743202][bookmark: _Toc67067003][bookmark: _Toc73709024][bookmark: _Toc73949750]Confidentiality
17.1 [bookmark: _Toc406147092][bookmark: _Toc200813737][bookmark: _Toc173042252][bookmark: _Toc172697689][bookmark: _Toc170206059][bookmark: _Toc169924904][bookmark: _Toc145401638][bookmark: _Ref145388425][bookmark: _Ref414267553][bookmark: _Ref440470091][bookmark: _Toc67067004][bookmark: _Toc73709025][bookmark: _Toc73949751]Confidential Information not to be disclosed
Each Party (a Receiving Party) undertakes that it will not use Confidential Information of any Discloser or disclose that information to any person or allow or make it possible for any person to observe that information, except with the prior approval of the Discloser or as permitted by this clause 17. If the Confidential Information relates directly to any particular Shareholder only, that Shareholder may disclose the Confidential Information.
17.2 [bookmark: _Toc406147093][bookmark: _Toc200813738][bookmark: _Toc173042253][bookmark: _Toc172697690][bookmark: _Toc170206060][bookmark: _Toc169924905][bookmark: _Toc145401639][bookmark: _Ref145226845][bookmark: _Toc67067005][bookmark: _Toc73709026][bookmark: _Toc73949752]Permitted disclosure
Subject to clause 17.3, a Receiving Party may disclose Confidential Information of a Discloser:
(a) [bookmark: _Ref145396544](consent) with the prior written consent of the Board;
(b) (mandatory disclosure) if (and to the extent that) it is required to do so:
(i) by law or by any notice, order or regulation of any Governmental Agency (including any rules of a securities exchange) which is binding upon that Shareholder or its Related Bodies Corporate; or
(ii) otherwise by a Governmental Agency;
(c) [bookmark: _Ref199221086](fund) in the case of a Shareholder which is a fund or which holds securities on behalf of a partnership, unit trust or any other fund, to the manager, trustee, custodian, nominee, general partner, limited partner, investor or prospective investor of or in that partnership, trust or fund, and any Subsidiary or Related Body Corporate of that partnership, trust or fund;
(d) (public domain) if the Confidential Information has come within the public domain, other than by a breach of these confidentiality obligations by any party;
(e) [bookmark: _Ref199221087](financiers) to the Party's actual or prospective (debt or equity) financiers or advisers who have a legitimate need to know the Confidential Information and are bound by a duty of confidence;
(f) [bookmark: _Ref200569753][bookmark: _Ref199221088](prospective purchaser) to a genuine prospective or potential purchaser (and their debt or equity financiers and legal advisers and the legal advisers of the potential purchaser's debt or equity financiers) or assignee in respect of the sale of any securities by a Shareholder or of all or a substantial part of the Group’s business, provided that the proposed assignee or transferee first covenants and agrees with the assignor in a form enforceable by each of the other parties that the information will not be disclosed for any other purpose other than in accordance with the terms of the relevant covenant;
(g) [bookmark: _Ref199221089](Related Body Corporate) to any Related Body Corporate of the Receiving Party for purposes directly related to its investment in the Group;
(h) [bookmark: _Ref199221090](employees) to employees, officers and agents of the Receiving Party or its Related Bodies Corporate or whose duties under this Agreement require the disclosure; 
(i) [bookmark: _Ref145226889](professional advisers) to professional advisers (except in the circumstances set out in clause 17.3, including legal advisers) and consultants of the Receiving Party whose duties in relation to the Receiving Party or under this Agreement require the disclosure; and
(j) (investor reporting obligations) to the investors of or in a Shareholder in order to satisfy that Shareholder's reporting obligations to its investors.
17.3 [bookmark: _Toc406147094][bookmark: _Toc200813739][bookmark: _Toc173042254][bookmark: _Toc172697691][bookmark: _Toc170206061][bookmark: _Toc169924906][bookmark: _Toc145401640][bookmark: _Ref145396499][bookmark: _Ref62743261][bookmark: _Ref62743372][bookmark: _Toc67067006][bookmark: _Toc73709027][bookmark: _Toc73949753]Conditions to disclosure
(a) Any disclosure under clauses 17.2(c), 17.2(e), 17.2(f), 17.2(g), 17.2(h) or 17.2(i) (other than a disclosure in good faith to the legal advisers of the Receiving Party) may only be made if the Discloser ensures that the person to whom disclosure is to be made keeps the information confidential in accordance with this clause 17.
(b) [bookmark: _Ref145226971]Each Receiving Party must use its best endeavours to ensure that each of its Related Bodies Corporate or employees, officers or agents to whom Confidential Information is or has been disclosed or by whom that information has been observed (each of whom is in this paragraph (b) referred to as a Disclosee) will not improperly disclose or improperly use any of that information contrary to the requirements of this clause 17, either during or after the termination of the Disclosee’s employment, office or agency with the Receiving Party or after the relevant company ceases to be a Related Body Corporate of the Receiving Party. Any breach by a Disclosee of any undertaking made by the Receiving Party as to non‑disclosure or non‑use or any obligation of confidence to which the Disclosee is subject in relation to Confidential Information will be considered to be a breach by that Receiving Party of that undertaking or obligation.
(c) Any disclosure under clauses 17.2(e) or (f) may only be made for the purposes of satisfying the person to whom disclosure is made as to the value and commercial viability of the proposed investment, loan or financial accommodation.
17.4 [bookmark: _Toc406147095][bookmark: _Toc200813740][bookmark: _Toc173042255][bookmark: _Toc172697692][bookmark: _Toc170206062][bookmark: _Toc169924907][bookmark: _Toc145401641][bookmark: _Toc67067007][bookmark: _Toc73709028][bookmark: _Toc73949754]Public statements
(a) The Shareholders must use their reasonable endeavours to agree the wording and timing of all public announcements and statements by all or any of them relating to the Business or the Company before the relevant announcement or statement is made.
(b) If agreement cannot be reached by the time any announcement or statement must be made, the Shareholder in question may make the relevant announcement or statement, but it may not disclose more than the minimum information that it is compelled to disclose.
(c) Copies of any public announcement or statement must be given by the Shareholder making that announcement or statement to each other Shareholder in the most expeditious manner reasonably available.
(d) The Company may not make any public announcement or statement concerning this Agreement or the activities under it without the prior approval of each Shareholder.
17.5 [bookmark: _Toc406147096][bookmark: _Toc200813741][bookmark: _Toc173042256][bookmark: _Toc172697693][bookmark: _Toc170206063][bookmark: _Toc169924908][bookmark: _Toc145401642][bookmark: _Toc67067008][bookmark: _Toc73709029][bookmark: _Toc73949755]Treatment of information and communications by Transferor
The following provisions apply to a Transferor both before and after it ceases to hold any Shares.
(a) The Transferor must destroy any copies of, or other documents disclosing, Confidential Information of another party in its possession or under its control except to the extent that they are required by law to be retained by the Transferor.
(b) The Transferor will have no rights or interest in, to or in respect of, and may not make further use of or disclose, any Confidential Information of any other Party.
18 [bookmark: _Toc425249210][bookmark: _Toc425247420][bookmark: _Toc382994166][bookmark: _Ref436741024][bookmark: _Toc438651253][bookmark: _Ref443987121][bookmark: _Toc67067009][bookmark: _Toc73709030][bookmark: _Toc406147097][bookmark: _Toc200813742][bookmark: _Toc173042267][bookmark: _Toc172697704][bookmark: _Toc170206068][bookmark: _Toc169924913][bookmark: _Toc145401647][bookmark: _Toc364692215][bookmark: _Toc73949756]Non‑Competition
18.1 [bookmark: _Toc425249211][bookmark: _Toc425247421][bookmark: _Toc382994167][bookmark: _Toc364692203][bookmark: _Ref364687520][bookmark: _Ref436742654][bookmark: _Toc438651254][bookmark: _Ref62816579][bookmark: _Toc67067010][bookmark: _Toc73709031][bookmark: _Toc73949757]Founders and Shareholders not to compete with Company
Each Founder and each Employee Shareholder (each an Obligor) undertakes with each other Shareholder and the Company that neither the Obligor nor any of its Related Body Corporates will do any one or more of the following: 
(a) be directly or indirectly engaged, concerned or interested, whether on its own account or as a member, shareholder, unit holder, consultant, principal, agent, partner, beneficiary, trustee or otherwise, in any enterprise, corporation, firm, partnership, trust, joint venture or syndicate which is engaged, concerned or interested in or carrying on any business the same as or substantially similar to or in competition with that conducted by the Company at the Relevant Time or the Termination Date (as those terms are defined in clause 18.3);
(b) on its own account or for any person, enterprise, firm, partnership, trust, joint venture or syndicate directly or indirectly entice (or attempt to entice) away from any Group Entity any person who was at any time during a six month period ending on the Termination Date (as that term is defined in clause 18.3) a customer of any Group Entity;
(c) [bookmark: _Ref364687967]on its own account or for any person, enterprise, firm, partnership, trust, joint venture or syndicate directly or indirectly entice (or attempt to entice) away from any Group Entity any senior employee of any Group Entity; or
(d) personally or by its employees or agents or by circulars, letters or advertisements whether on its own account or for any other person, enterprise, firm, partnership, trust, joint venture or syndicate directly or indirectly interfere with the Business or divulge to any person any information concerning the Business or any Group Entity or any of their respective dealings, transactions or affairs.
Each Obligor will procure that its Related Body Corporates comply with the undertaking.
18.2 [bookmark: _Toc425249212][bookmark: _Toc425247422][bookmark: _Toc382994168][bookmark: _Toc364692204][bookmark: _Ref364687625][bookmark: _Ref436838558][bookmark: _Toc438651255][bookmark: _Toc67067011][bookmark: _Toc73709032][bookmark: _Toc73949758]Application of covenants
The covenants in clause 18.1 only apply during each of the specified periods (as applicable) referred to in clause 18.3 in each of the specified areas referred to in clause 18.3(a).
18.3 [bookmark: _Toc425249213][bookmark: _Toc425247423][bookmark: _Toc382994169][bookmark: _Toc364692205][bookmark: _Ref364687551][bookmark: _Ref436742187][bookmark: _Ref436743118][bookmark: _Toc438651256][bookmark: _Toc67067012][bookmark: _Toc73709033][bookmark: _Toc73949759]Specified periods
For the purposes of clause 18.2, the specified periods are:
(a) [bookmark: _Ref436838557][bookmark: _Toc438651257][bookmark: _Toc67067013]the period of [time period, eg, one year] from the date on which the Obligor ceases to hold Shares ; or if that period is unenforceable,
(b) the period of [shorter time period, eg, six months] from the date on which the Obligor ceases to hold Shares; or if that period is unenforceable,
(c) [bookmark: _Ref62816660]the period of three months from the date on which the Obligor ceases to hold Shares .
18.4 [bookmark: _Toc73709034][bookmark: _Toc73949760]Specified areas
For the purposes of clause 18.2, the specified areas are:
(a) [broadest area, eg, Australia]; or if that area is unenforceable
(b) [a sub-set of the area above, eg, New South Wales]; or if that area is unenforceable
(c) [a sub-set of the area above, eg, Sydney].
18.5 [bookmark: _Toc425249216][bookmark: _Toc425247426][bookmark: _Toc382994172][bookmark: _Toc364692208][bookmark: _Toc438651258][bookmark: _Toc67067014][bookmark: _Toc73709035][bookmark: _Toc73949761]Exceptions to non‑compete undertaking
The prohibitions and restrictions set out in clause 18.1 will not restrict any act by an Obligor or its related corporations that has been approved in writing by all Shareholders.
18.6 [bookmark: _Toc425249217][bookmark: _Toc425247427][bookmark: _Toc382994173][bookmark: _Toc364692209][bookmark: _Toc438651259][bookmark: _Toc67067015][bookmark: _Toc73709036][bookmark: _Toc73949762]Construction and nature of restrictions
Each Shareholder acknowledges that each of the prohibitions and restrictions contained in clause 18.1 insofar as it relates to:
(a) any of the activities referred to in clause 18.1 is separate, distinct and severable from any other activity set out in clause 18.1;
(b) any of the periods referred to in clause 18.3 is separate, distinct and severable from any other period set out in clause 18.3;
and the invalidity of such restraint in respect of:
(c) any such activities will not affect its validity in respect of any of the other activities;
(d) any such periods will not affect its validity in respect of any of the other periods; and
(e) any such areas will not affect its validity in respect of any of the other areas.
It is the intention of the Parties that all combinations of the prohibitions and restrictions will apply and be enforceable and that only those which a Court, in exercising its discretion, may hold to be an unreasonable restraint of trade will be severed.
18.7 [bookmark: _Toc425249218][bookmark: _Toc425247428][bookmark: _Toc382994174][bookmark: _Toc364692210][bookmark: _Toc438651260][bookmark: _Toc67067016][bookmark: _Toc73709037][bookmark: _Toc73949763]Remedies
Each Shareholder acknowledges that:
(a) each of the prohibitions and restrictions contained in this clause 18 is reasonable as to period, territorial limitations and subject matter in order to protect the goodwill of the Business; and
(b) breach of any of the prohibitions and restrictions contained in this clause 18 may not adequately be compensated by an award of damages and any breach by the Obligor of any of those prohibitions and restrictions will entitle any other Shareholder, in addition to any other remedies available at law or in equity, to seek an injunction to restrain the committing of any breach (or continuing breach) of any of those prohibitions or restrictions.
18.8 [bookmark: _Toc425249219][bookmark: _Toc425247429][bookmark: _Toc382994175][bookmark: _Toc364692211][bookmark: _Toc438651261][bookmark: _Toc67067017][bookmark: _Toc73709038][bookmark: _Toc73949764]Termination
All obligations and undertakings provided under this clause 18 will terminate and cease to have any effect if the Company is wound up upon termination of this Agreement.
19 [bookmark: _Ref62747296][bookmark: _Toc67067018][bookmark: _Toc73709039][bookmark: _Toc73949765]Representations and warranties
[bookmark: _Toc200813743][bookmark: _Toc173042270][bookmark: _Toc172697707][bookmark: _Toc170206071][bookmark: _Toc169924916][bookmark: _Toc145401650][bookmark: _Toc406147098]Each Party represents and warrants to each other Party that (except as expressly disclosed in this Agreement or consented to by the other Parties) each of the following is true, accurate and not misleading as at the Commencement Date.
(a) If the Party is a natural person:
(i) (capacity) He or she has full legal capacity and power to enter into this Agreement and perform his or her obligations under this Agreement, to carry out the transactions contemplated by this Agreement, and to own his or her property and assets and carry on his or her business.
(ii) (no bankruptcy)
(A) No application has been made for his or her bankruptcy and he or she has not filed for bankruptcy.
(B) No receiver, receiver and manager, trustee for creditors or trustee in bankruptcy or analogous person has been appointed to any of his or her property or assets and no creditor has taken possession of any of his or her property or assets.
(C) He or she has not proposed or reached any voluntary arrangement with a creditor.
(b) If the Party is a company:
(i) (status) It is a body corporate duly incorporated and validly existing under the laws of the place of its incorporation or establishment.
(ii) (corporate power) It has the corporate power to enter into and perform its obligations under this Agreement and to carry out the transactions contemplated by this Agreement.
(iii) (corporate authorisations) It has taken all necessary corporate action to authorise the entry into and performance of this Agreement and to carry out the transactions contemplated by this Agreement.
(iv) (solvency) No receiver or receiver and manager, liquidator or statutory manager has been appointed in respect of it or in respect of the whole or any part of the assets or undertaking of it.
(c) If the Party is a trustee of a trust:
(i) (status) It is the sole trustee of the trust and no action has been taken to remove or replace it.
(ii) (trust power) It has the power under the trust deed to execute and perform its obligations under this Agreement.
(iii) (trust authorisations) All necessary action has been taken to authorise the execution and performance of this Agreement under the trust deed and the constitution of the trust.
(iv) (execution) This Agreement is executed and all transactions relating to this Agreement are or will be entered into as part of the due and proper administration of the trust and are or will be for the benefit of the beneficiaries.
(v) (solvency) No receiver or receiver and manager, liquidator or statutory manager has been appointed in respect of the Party or in respect of the whole or any part of the assets or undertaking of it.
(d) Regardless of whether the Party is a natural person, a company or a trustee of a trust:
(i) (binding obligation) This Agreement is the Party's valid and binding obligation.
(ii) (understanding and independent advice) If the Party is a Shareholder, the consequences of this Agreement are fully understood by the Shareholder and the Shareholder has obtained independent legal advice in relation to this Agreement.
(iii) (no contravention) The execution and performance by it of this Agreement and each transaction contemplated under this Agreement did not and will not violate in any respect a provision of:
(A) a law or treaty or a judgment, ruling, order or decree of a Governmental Agency binding on it; or
(B) any other document or agreement which is binding on it, or on its assets.
20 [bookmark: _Ref441739244][bookmark: _Toc67067019][bookmark: _Toc73709040][bookmark: _Toc73949766]Operation of Agreement
[image: ] Guidance note
This clause 20 has been drafted to be consistent with the A-Suite Constitution. If the Company's Constitution is not consistent with the A-Suite Constitution, you should amend this clause. 


20.1 [bookmark: _Toc212546142][bookmark: _Toc200813744][bookmark: _Toc173042271][bookmark: _Toc172697708][bookmark: _Toc170206072][bookmark: _Toc169924917][bookmark: _Toc145401651][bookmark: _Toc406147099][bookmark: _Toc67067020][bookmark: _Toc73709041][bookmark: _Toc73949767]Shareholders' Agreement to override the Constitution
If there is any inconsistency between the provisions of this Agreement and the provisions of the Constitution, then the provisions of this Agreement prevail amongst the Shareholders to the extent of the inconsistency and the Constitution must be read and construed accordingly.
20.2 [bookmark: _Toc212546143][bookmark: _Toc200813745][bookmark: _Toc173042272][bookmark: _Toc172697709][bookmark: _Toc170206073][bookmark: _Toc169924918][bookmark: _Toc145401652][bookmark: _Toc406147100][bookmark: _Toc67067021][bookmark: _Toc73709042][bookmark: _Toc73949768]Agreement provision may be included in the Constitution
If it is necessary to include a provision in the Constitution to ensure that a provision of this Agreement is effective in accordance with its terms, the necessary amendment to the extent permitted by law must be made to the Constitution.
20.3 [bookmark: _Toc212546144][bookmark: _Toc200813746][bookmark: _Toc173042273][bookmark: _Toc172697710][bookmark: _Toc170206074][bookmark: _Toc169924919][bookmark: _Toc145401653][bookmark: _Ref145229047][bookmark: _Toc406147101][bookmark: _Toc67067022][bookmark: _Toc73709043][bookmark: _Toc73949769]Shareholders to observe and implement Agreement
Each Shareholder undertakes with each other Shareholder and the Company to:
(a) exercise all its votes, powers and rights under the Constitution so as to give full force and effect to the provisions and intentions of this Agreement;
(b) observe and comply fully and promptly with the provisions of the Constitution so that each provision of the Constitution is enforceable by the Parties among themselves and in whatever capacity; and
(c) exercise all its votes, powers and rights in relation to the Company so as to ensure that the Company fully and promptly observes, complies with and gives effect to the requirements and intentions of this Agreement and the Constitution.
The obligations in this clause 20.3 include an obligation to exercise its powers both as a Shareholder and (where applicable and to the extent permitted by law) through any Director appointed by it and (to the extent permitted by law, subject to any rights it may have under clause 3.6(b)) to ensure that any Director appointed by it (whether alone or jointly with any other person) obtains that matter or thing.
21 [bookmark: _Toc406147103][bookmark: _Toc200813748][bookmark: _Toc173042276][bookmark: _Toc172697713][bookmark: _Toc170206077][bookmark: _Toc169924922][bookmark: _Toc145401656][bookmark: _Toc67067023][bookmark: _Toc73709044][bookmark: _Toc73949770]Relationship of the Shareholders
[bookmark: _Toc212546147]Neither this Agreement nor the Constitution is to be interpreted as constituting:
(a) the relationship of the Shareholders as a partnership, quasi‑partnership, fiduciary, association or any other relationship in which one or more of the Shareholders may (except as specifically provided for in this Agreement) be liable generally for the acts or omissions of any other Shareholder; or
(b) any Shareholder as the general agent or representative of any other Shareholder or of the Company with the exception of any powers of attorney specifically granted or contemplated by this Agreement.
In particular, but without limitation, no Shareholder has the authority to pledge or purport to pledge the credit of any other Shareholder or the Company or to make or give (or purport to make or give) any representations, warranties or undertakings for or on behalf of any other Shareholder or the Company.
22 [bookmark: _Toc406147104][bookmark: _Toc212557668][bookmark: _Toc67067024][bookmark: _Toc73709045][bookmark: _Toc73949771]Several obligations
[bookmark: _Toc212546148]In this Agreement, unless the subject matter or context otherwise requires: 
(a) any obligation or liability imposed on the Shareholders is an obligation or liability imposed on each of them severally (and not jointly or jointly and severally); and 
(b) the benefit of any covenant, representation, warranty or other provision with, to or otherwise in favour of the Shareholders will be held and enforceable by them severally.
23 [bookmark: _Toc200813749][bookmark: _Toc173042279][bookmark: _Toc172697716][bookmark: _Toc170206080][bookmark: _Toc169924925][bookmark: _Toc145401659][bookmark: _Toc406147112][bookmark: _Toc67067025][bookmark: _Toc73709046][bookmark: _Toc73949772]Duration and termination
23.1 [bookmark: _Toc406147113][bookmark: _Toc200813750][bookmark: _Toc173042280][bookmark: _Toc172697717][bookmark: _Toc170206081][bookmark: _Toc169924926][bookmark: _Toc145401660][bookmark: _Toc67067026][bookmark: _Toc73709047][bookmark: _Toc73949773]Former Shareholder not bound
Subject to clause 23.3, this Agreement ceases to apply to a Shareholder which has transferred all its Shares as permitted by this Agreement and the Constitution.
23.2 [bookmark: _Toc406147114][bookmark: _Toc200813751][bookmark: _Toc173042281][bookmark: _Toc172697718][bookmark: _Toc170206082][bookmark: _Toc169924927][bookmark: _Toc145401661][bookmark: _Toc67067027][bookmark: _Toc73709048][bookmark: _Toc73949774]Term
This Agreement continues in full force and effect until terminated by written agreement between the Parties or any Shareholder holds all the issued Shares.
23.3 [bookmark: _Toc406147115][bookmark: _Toc200813752][bookmark: _Toc173042283][bookmark: _Toc172697720][bookmark: _Toc170206084][bookmark: _Toc169924929][bookmark: _Toc145401663][bookmark: _Ref145301251][bookmark: _Ref414264551][bookmark: _Toc67067028][bookmark: _Toc73709049][bookmark: _Toc73949775]Termination not to affect certain provisions
The termination of this Agreement however caused and the ceasing by any Shareholder to hold any Shares:
(a) will be without prejudice to any obligation of the Parties which has accrued prior to that termination or cessation and which remains unsatisfied; and
(b) will not affect any provision of this Agreement which is expressed to come into effect on, or to continue in effect after, that termination or cessation.
24 [bookmark: _Toc406147130][bookmark: _Toc200813765][bookmark: _Toc173042301][bookmark: _Toc172697738][bookmark: _Toc170206102][bookmark: _Toc169924947][bookmark: _Toc145401681][bookmark: _Ref145306216][bookmark: _Ref414267282][bookmark: _Ref441479153][bookmark: _Toc67067029][bookmark: _Toc73709050][bookmark: _Toc73949776]Independent Expert 
Unless otherwise provided in this Agreement, the following provisions apply to any Independent Expert appointed under clause 13.2.
(a) The Independent Expert must be a suitably qualified expert who has no direct or indirect personal interest in the outcome of the decision requested to be made.
(b) The Independent Expert will be selected by agreement between the Shareholders or, failing agreement between them within seven days after they commence to discuss the selection of that Independent Expert, by the President of the Institute of Chartered Accountants.
(c) The matter which the Independent Expert is required to determine must be referred to that expert by written submission which must state the specific matter to be determined together with all other reasonably relevant matters including any requirements under this Agreement relating to that matter.
(d) The Independent Expert will give due weight to any representations put forward by a Shareholder within any time limit prescribed by the Independent Expert in the Independent Expert's discretion. The Parties must supply the Independent Expert with any information, assistance and co‑operation which the Independent Expert may request in connection with the determination.
(e) The fees and expenses of the Independent Expert will be borne by the Shareholders in their Specified Proportions unless the Independent Expert, in the Independent Expert's absolute discretion, determines that a disputing Shareholder should bear all or a greater proportion of them because of the conduct of that Shareholder.
(f) The Independent Expert will give reasons for a determination.
(g) [bookmark: _Toc406147119][bookmark: _Toc200813754][bookmark: _Toc173042289][bookmark: _Toc172697726][bookmark: _Toc170206090][bookmark: _Toc169924935][bookmark: _Toc145401669][bookmark: _Ref145388783][bookmark: _Toc406147116][bookmark: _Ref212532597][bookmark: _Toc200813753][bookmark: _Toc173042288][bookmark: _Toc172697725][bookmark: _Toc170206089][bookmark: _Toc169924934][bookmark: _Toc145401668][bookmark: _Ref145305519]The Independent Expert will act as an expert and not as an arbitrator and the decision will, in the absence of manifest error, be final and binding on the Shareholders and the Company and not subject to review.
25 [bookmark: _Toc67067030][bookmark: _Toc73709051][bookmark: _Toc73949777]Dispute Resolution
25.1 [bookmark: _Ref430901259][bookmark: _Toc434494780][bookmark: _Toc67067031][bookmark: _Toc73709052][bookmark: _Ref271878384][bookmark: _Toc73949778]Negotiation
Except as is expressly provided for in this Agreement, if there is a dispute or difference between the Parties arising out of or in connection with this Agreement (Dispute), then within five Business Days of a Party notifying the other Parties in writing of the Dispute, the Chief Executive Officer, Managing Director, or a senior representative with authority to settle the Dispute from each Party must meet and use all reasonable endeavours acting in good faith to resolve the Dispute by joint discussions.
25.2 [bookmark: _Toc434494781][bookmark: _Toc67067032][bookmark: _Toc73709053][bookmark: _Toc73949779]Mediation
(a) If the Dispute is not settled within five Business Days of notification under clause 25.1, the Parties will, if mutually agreed, submit the Dispute to mediation administered by the Australian Commercial Disputes Centre.
(b) The Australian Commercial Disputes Centre's Guidelines for Commercial Mediation apply to any mediation under this Agreement and the Parties must comply with those rules.
(c) Any mediation meetings and proceedings under this clause must be held in [insert location].
25.3 [bookmark: _Toc434494782][bookmark: _Toc67067033][bookmark: _Toc73709054][bookmark: _Toc73949780]Court proceedings and other relief
A Party may not start court proceedings in relation to a Dispute until it has exhausted the procedures in this clause, unless the Party seeks injunctive or other interlocutory relief.
25.4 [bookmark: _Toc434494783][bookmark: _Toc67067034][bookmark: _Toc73709055][bookmark: _Toc73949781]Continuation of rights and obligations
Despite the existence of a dispute or difference each Party must continue to perform this Agreement.
26 [bookmark: _Ref441661824][bookmark: _Toc67067035][bookmark: _Toc73709056][bookmark: _Toc73949782]Limitation of trustee liabilities
[image: ] Guidance note
This clause 26 (Limitation of trustee liabilities) will only apply if a party to this Agreement is a Trustee. If this does not, or is unlikely to, apply, please remove this clause 26.

26. [bookmark: _Toc67067036][bookmark: _Toc73709057][bookmark: _Toc73949783]Capacity
Each Party that is described as a trustee in this Agreement (a Trustee) enters into this Agreement only in its capacity as a trustee of the trust for which it is described as the Trustee (a Trust).
26.1 [bookmark: _Ref440535366][bookmark: _Toc67067037][bookmark: _Toc73709058][bookmark: _Toc73949784]Limitation of liability
Subject to clause 26.3, and despite any other provisions of this Agreement, a liability arising under or in connection with this Agreement is limited and can be enforced against a Trustee only to the extent to which the Trustee, having sought indemnification, is actually indemnified in respect of that liability out of the assets of the Trust. No person will be entitled to:
(a) claim from or commence proceedings against the Trustee in respect of any liability under this Agreement in any capacity other than as trustee for the Trust;
(b) seek the appointment of a receiver, receiver and manager, liquidator, an administrator or any similar office-holder of the Trustee, or prove in any liquidation, administration or arrangement of or affecting the Trustee, except in relation to the property of the Trust; or
(c) enforce or seek to enforce any judgment in respect of a liability under this Agreement against the Trustee in any capacity other than as trustee of the Trust.
26.2 [bookmark: _Ref440535381][bookmark: _Toc67067038][bookmark: _Toc73709059][bookmark: _Toc73949785]Qualification to limitation
The limitation in clause 26.2 does not apply to any obligation or liability of a Trustee to the extent to which there is, in respect of that obligation or liability, whether under the Trust's trust deed or by operation of law, a reduction to the extent of the Trustee's indemnity, or a loss of the Trustee's right to indemnification, out of the assets of the Trust as a result of any fraud, breach of trust or breach of duty by the Trustee. 
27 [bookmark: _Toc67067039][bookmark: _Toc73709060][bookmark: _Toc73949786]General
27.1 [bookmark: _Toc67067040][bookmark: _Toc73709061][bookmark: _Toc73949787]Notices
Any notice, demand, consent or other communication (a Notice) given or made under this Agreement:
(a) must be in writing and signed by a person duly authorised by the sender;
(b) must be delivered to the intended recipient by prepaid post (if posted to an address in another country, by registered airmail), by hand, by email, or by fax:
	(i) to the Company:
	Address: 	[insert Company's address]
Email:	[insert Company's email]
Attention:	[insert name of relevant contact from the Company]

	(ii) to [insert defined name of Shareholder 1]
	Address: 	[insert Shareholder 1's address]
Email:	[insert Shareholder 1's email]
Attention:	[insert name of relevant contact Shareholder 1]

	(iii) to [insert defined name of Shareholder 2]
	Address: 	[insert Shareholder 2's address]
Email:	[insert Shareholder 2's email]
Attention:	[insert name of relevant contact from Shareholder 2]


(c) will be conclusively taken to be duly given or made:
(i) in the case of delivery in person, when delivered;
(ii) in the case of delivery by post, four Business Days after the date of posting (if posted to an address in the same country) or ten Business Days after the date of posting (where posted to an address in another country);
(iii) if by email, on the earlier of the sender receiving an automated message confirming delivery or, provided no automated message is received stating that the email has not been delivered, three hours after the time the email was sent by the sender, such time to be determined by reference to the device from which the email was sent;
[bookmark: _Toc406147118][bookmark: _Toc406147117]but if the result is that a Notice would be taken to be given or made on a day that is not a Business Day in the place to which the Notice is sent or at a time that is later than 5pm in the place to which the Notice is sent, it will be conclusively taken to have been duly given or made at the start of business on the next Business Day in that place.
27.2 [bookmark: _Ref444015835][bookmark: _Toc67067041][bookmark: _Toc73709062][bookmark: _Toc73949788]Assignment
A Party must not Dispose of any of its rights under this Agreement, or attempt or purport to do so, otherwise than in connection with a transfer of Shares in accordance with this Agreement and the Constitution.
27.3 [bookmark: _Toc406147120][bookmark: _Toc200813755][bookmark: _Toc173042290][bookmark: _Toc172697727][bookmark: _Toc170206091][bookmark: _Toc169924936][bookmark: _Toc145401670][bookmark: _Toc67067042][bookmark: _Toc73709063][bookmark: _Toc73949789]Further assurances
[bookmark: _Toc406147121][bookmark: _Toc200813756][bookmark: _Toc173042292][bookmark: _Toc172697729][bookmark: _Toc170206093][bookmark: _Toc169924938][bookmark: _Toc145401672][bookmark: _Ref145305579]Each Party must do anything necessary or desirable (including executing agreements and documents) to give full effect to this Agreement and the transactions contemplated by it.
[image: ] Guidance note
You may need to amend clause 27.4 if other documents exist (eg, side letters or annexures) which impose obligations on the parties that you want to be taken into account.

27.4 [bookmark: _Ref430088711][bookmark: _Toc67067043][bookmark: _Toc73709064][bookmark: _Toc73949790]Entire agreement
This Agreement [and [insert any other relevant agreements]] contain[s] the entire agreement between the Parties as at the date of this Agreement with respect to [its/their] subject matter and supersedes all prior agreements and understandings between the Parties in connection with it.
27.5 [bookmark: _Toc406147122][bookmark: _Toc200813757][bookmark: _Toc173042293][bookmark: _Toc172697730][bookmark: _Toc170206094][bookmark: _Toc169924939][bookmark: _Toc145401673][bookmark: _Ref145305632][bookmark: _Toc67067044][bookmark: _Toc73709065][bookmark: _Toc73949791]Amendment
This Agreement may be amended only by another agreement or deed executed by all the Parties.
27.6 [bookmark: _Toc67067045][bookmark: _Toc73709066][bookmark: _Toc73949792]No waiver
A failure to exercise or a delay in exercising any right, power or remedy under this Agreement does not operate as a waiver. A single or partial exercise or waiver of the exercise of any right, power or remedy does not preclude any other or further exercise of that or any other right, power or remedy. A waiver is not valid or binding on the Party granting that waiver unless made in writing.
27.7 [bookmark: _Toc67067046][bookmark: _Toc73709067][bookmark: _Toc73949793]Extent of obligations
If any payment under this Agreement becomes void by any statutory provision or otherwise, the obligations of the Party that made the payment will be taken not to have been discharged in respect of that payment and the Parties will be restored to the rights which each respectively would have had if that payment had not been made.
27.8 [bookmark: _Toc406147124][bookmark: _Toc200813759][bookmark: _Toc173042295][bookmark: _Toc172697732][bookmark: _Toc170206096][bookmark: _Toc169924941][bookmark: _Toc145401675][bookmark: _Toc67067047][bookmark: _Toc73709068][bookmark: _Toc73949794]Remedies cumulative
The rights, powers and remedies provided to a Party in this Agreement are in addition to, and do not exclude or limit any right, power or remedy provided by law or equity or any agreement.
27.9 [bookmark: _Toc406147125][bookmark: _Toc200813760][bookmark: _Toc173042296][bookmark: _Toc172697733][bookmark: _Toc170206097][bookmark: _Toc169924942][bookmark: _Toc145401676][bookmark: _Toc67067048][bookmark: _Toc73709069][bookmark: _Toc73949795]No merger
The rights and obligations of the Parties will not merge on the completion of any transaction contemplated by this Agreement. They will survive the execution and delivery of any assignment or other document entered into for the purpose of implementing a transaction.
27.10 [bookmark: _Toc406147127][bookmark: _Toc200813762][bookmark: _Toc173042298][bookmark: _Toc172697735][bookmark: _Toc170206099][bookmark: _Toc169924944][bookmark: _Toc145401678][bookmark: _Toc67067049][bookmark: _Toc73709070][bookmark: _Toc73949796]Survival of representations and warranties
All representations and warranties in this Agreement will survive the execution and delivery of this Agreement and the completion of transactions contemplated by it.
27.11 [bookmark: _Toc67067050][bookmark: _Toc73709071][bookmark: _Toc73949797]Governing law
(a) This Agreement is governed by the laws of [insert state in which the Company is registered, eg, New South Wales].
(b) With respect to any legal action or proceedings which may be brought with respect to this Agreement or any transaction contemplated by this Agreement (each, a Relevant Action), each Party irrevocably and unconditionally:
(i) submits to and accepts, for itself and in respect of its assets, the non‑exclusive jurisdiction of courts exercising jurisdiction in [insert the same state, eg, New South Wales] in connection with matters concerning this Agreement; and
(ii) agrees that it will not object to the venue or claim that the Relevant Action has been brought in an inconvenient forum.
[image: ] Guidance note
Clause 27.12, as drafted, requires the Shareholders to bear their own costs. Depending on what has been agreed between the parties, this may need to be amended.

27.12 [bookmark: _Toc406147129][bookmark: _Toc200813764][bookmark: _Toc173042300][bookmark: _Toc172697737][bookmark: _Toc170206101][bookmark: _Toc169924946][bookmark: _Toc145401680][bookmark: _Ref145388797][bookmark: _Ref430088740][bookmark: _Toc67067051][bookmark: _Toc73709072][bookmark: _Toc406147133][bookmark: _Toc200813769][bookmark: _Toc173042307][bookmark: _Toc172697744][bookmark: _Toc170206108][bookmark: _Toc169924953][bookmark: _Toc145401687][bookmark: _Ref145388835][bookmark: _Toc73949798]Costs and stamp duty
Each Party must bear its own costs arising out of the negotiation, preparation and execution of this Agreement. The legal and other costs of establishing the Company must be borne by the Shareholders in their Specified Proportions. All stamp duty (including fines, penalties and interest) payable on or in connection with this Agreement and any instrument executed under this Agreement must be borne by the Shareholders in their Specified Proportions.
27.13 [bookmark: _Toc67067052][bookmark: _Toc73709073][bookmark: _Toc73949799]Counterparts
This Agreement may be executed in any number of counterparts. All counterparts together will be taken to constitute one instrument.



[bookmark: _Toc364692252][bookmark: _Toc419909845][bookmark: _Toc67067053][bookmark: _Toc73709074][bookmark: _Ref62650000][bookmark: _Toc73949800]
[bookmark: _Toc67067054][bookmark: _Toc73709075][bookmark: _Toc73949801]Capitalisation of the Company
[image: ] Guidance note
This table should set out the capitalisation of the Company immediately following execution of this Agreement. Add additional rows as necessary.

 
	Shareholder
	Address of Shareholder
	Number of Shares
	Class of Shares
	Founder / Investor / Employee Shareholder

	[insert name of Shareholder 1]
	[insert address]
	[insert number of Shares held by Shareholder 1]
	[insert class of Shares held by Shareholder eg, ordinary shares]
	[specify if Founder, Investor or Employee Shareholder]

	[insert name of Shareholder 2]
	[insert address]
	[insert number of Shares held by Shareholder 2]
	[insert class of Shares held by Shareholder eg, Ordinary Shares]
	[specify if Founder, Investor or Employee Shareholder]

	[insert names of additional Shareholders]
	[insert address]
	[insert Shares held by additional Shareholders]
	[insert class of Shares held by Shareholder eg, Ordinary Shares]
	[specify if Founder, Investor or Employee Shareholder]





[bookmark: _Toc62743020][bookmark: _Toc62743584][bookmark: _Toc62747742][bookmark: _Toc62743021][bookmark: _Toc62743585][bookmark: _Toc62747743][bookmark: _Toc62743022][bookmark: _Toc62743586][bookmark: _Toc62747744][bookmark: _Toc62743023][bookmark: _Toc62743587][bookmark: _Toc62747745][bookmark: _Toc364692254][bookmark: _Toc67067055][bookmark: _Toc73709076][bookmark: _Ref441476070][bookmark: _Toc73949802]

	[Insert name of new party]


	Deed of Accession

	

	

	Deutsche Bank Place
Corner Hunter and Phillip Streets
Sydney NSW 2000 Australia
T +61 2 9230 4000
F +61 2 9230 5333
www.allens.com.au

© Allens Australia 2021



[bookmark: _Toc67067056][bookmark: _Toc73709077][bookmark: _Toc73949803]Deed of Accession
	This Deed is made on _________________________ 20__

	By
[Insert name of new party] (ACN/ABN [#]) of [insert address] (New Party)

	In favour of
The parties, from time to time, to the Shareholders' Agreement.
Recitals

	1. 
	The New Party has acquired or will acquire Shares in [Insert name of the company] ([ACN/ABN] [#]) (the Company) and has agreed to be bound by the shareholders agreement dated [date] between the Company and its shareholders (Shareholders' Agreement).

	1. 
	Pursuant to the Shareholders' Agreement, the parties to the Shareholders' Agreement are obliged to ensure that a person enter into a deed substantially in the form of this Deed before it is registered as a holder of any Share and that the Company does not register a person as the holder of any Share until such a deed has been executed.


It is agreed as follows.
[bookmark: _Toc438457213][bookmark: _Toc438457105]Definitions and Interpretation
[bookmark: _Toc438457214][bookmark: _Toc438457106]Shareholders' Agreement definitions to apply
Subject to clause 1.2 of this Deed, and unless the context requires otherwise, terms defined in the Shareholders' Agreement have the same meaning when used in this Deed.
[bookmark: _Toc438457215][bookmark: _Toc438457107][bookmark: _Ref436397332]Definitions
The following definitions apply unless the context requires otherwise.
1. Effective Date means the date on which the New Party is registered as a member of the Company in respect of the Relevant Shares.
1. Relevant Shares means the [*] Shares to be [purchased by OR issued to] the New Party.
1. Shareholders' Agreement means the agreement referred to in recital A.
[bookmark: _Toc438457216][bookmark: _Toc438457108]Interpretation
Clause 1.2 of the Shareholders' Agreement applies in the interpretation of this Deed, as if references in that clause to 'this Agreement' were references to 'this Deed'.
[bookmark: _Toc438457217][bookmark: _Toc438457109][bookmark: _Ref436397333]New Party Assumes Liability
The New Party agrees and covenants in favour of each of the parties to the Shareholders' Agreement to observe, perform and be bound by the Shareholders' Agreement on and from the Effective Date so that on and from the Effective Date the New Party will be deemed to be a party to the Shareholders' Agreement and to be a holder of the Relevant Shares.
[bookmark: _Toc438457220][bookmark: _Toc438457112]Representations and Warranties
The New Party represents and warrants to each other party to the Shareholders' Agreement that each of the statements contained in clause 19 of the Shareholders' Agreement is true and accurate as at the date of this document.
[bookmark: _Toc438457221][bookmark: _Toc438457113]Address of New Party for Notices
1. For the purposes of the Shareholders' Agreement and the other Investment Agreements the address of the New Party to which all Notices must be delivered is:
	to [name of New Party]
	Attention:	[*]
Email:	[*]
Address:	[*]


[bookmark: _Toc438457222][bookmark: _Toc438457114]Costs and Duty
1. Each party must bear its own costs arising out of the negotiation, preparation and execution of this Deed. All duty (including stamp duty and any fines, penalties and interest) payable on or in connection with this Deed and any instrument executed under or any transaction evidenced by this Deed must be borne by the New Party. The New Party must indemnify the other parties to this Deed on demand against any liability for that duty.
[bookmark: _Toc438457223][bookmark: _Toc438457115]Governing Law and Jurisdiction
1. This Deed is governed by the laws of [insert state in which the Company is registered, eg, New South Wales]. In relation to it and related non contractual matters each party irrevocably submits to the non‑exclusive jurisdiction of courts with jurisdiction there, and waives any right to object to the venue on any ground.

Executed and delivered as a deed poll in [insert place].
[insert appropriate execution block]


Executed as an Agreement.
	Executed in accordance with section 127 of the Corporations Act by [insert name of the Company]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name




	Executed in accordance with section 127 of the Corporations Act by [insert name of Shareholder 1]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name



	Executed in accordance with section 127 of the Corporations Act by [insert name of Shareholder 2]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name






[image: ] Guidance note
If any party is a sole director and sole company, substitute the above execution blocks for Shareholders with the execution block below. Otherwise, delete the following execution blocks.


	Executed in accordance with section 127 of the Corporations Act by [insert name of relevant company]:

	

	Sole Director and Sole Secretary Signature
	

	
	

	Print Name
	



[image: ] Guidance note
If a Shareholder is an individual, substitute the above execution blocks for that Shareholder with the execution block below. Otherwise, delete the following execution block.

	Signed by [insert name of Shareholder] in the presence of:

	

	Witness Signature
	
	Signature

	
	
	

	Print Name
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