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NON-DISCLOSURE AGREEMENT
DISCLAIMER
The A-Suite (which includes guidance notes) is intended only to provide you with an overview of information and a framework of suggested documentation to assist you in establishing your company. 
The A-Suite has been put together by Allens with startups in mind but it does not take into account your particular circumstances and it is not intended to be comprehensive. The law and other relevant circumstances may change from time to time and we do not guarantee that the A-Suite will be complete, accurate or up-to-date.
The A-Suite does not constitute legal advice and must not be relied upon by you as a substitute for seeking legal advice. Your use of the A-Suite does not create a solicitor-client relationship between you and Allens and we recommend that you seek legal and other professional advice specific to your circumstances before acting or relying on any part of the A-Suite. We are not responsible for any action taken or not taken in reliance on the A-Suite.
Your use of the A-Suite is subject to our Terms of Use accessible from www.allens.com.au/accelerate/terms-and-conditions/ 

Non-Disclosure Agreement
[image: ] Guidance note warning
Guidance notes to help you select relevant options are in grey shaded text. Yellow highlighted text shows where you need to include information or select which text option applies. Please delete all guidance notes and highlighted text before you publish and double-check you have included all relevant information.


	This Agreement is made on [insert date]

	Parties

	1 
	[bookmark: z_LX009_1][bookmark: z_LX011_2][bookmark: z_LX012_3][Insert name of your company] ([ACN/ABN] [#]) of [insert your address] (the Discloser).

	2 
	[bookmark: z_LX010_4][bookmark: z_LX013_5][bookmark: z_LX014_6][Insert name of Recipient ([ACN/ABN] [#]) if the Recipient is an Australian registered company | other corporate identifier if the Recipient is a foreign company] of [insert address of Recipient] (the Recipient).

	Recitals

	A 
	The Discloser may provide Confidential Information to the Recipient in connection with commercial discussions (the Discussions).

	B 
	In consideration of the Discloser engaging with the Recipient in relation to the Discussions, the Recipient agrees to treat the Confidential Information as confidential on the terms and conditions set out below.


It is agreed as follows.
Confidential Information means this Agreement and all information of the Discloser which is disclosed to or otherwise comes to be known by the Recipient, whether before or after the date of this Agreement, which is in fact or which is reasonably regarded by the Discloser as confidential to the Discloser. This includes but is not limited to information relating to technology, processes, products, specifications, inventions or designs used or developed by the Discloser, trade secrets and know-how and information of a commercially sensitive nature. 
Permitted Purpose means the purpose of enabling the Recipient and the Discloser to have the Discussions.
[image: ] Guidance note
Clause 2 provides the Discloser with reasonable protection of its information while also allowing the Recipient to use the information for commercial discussions (ie the Permitted Purpose).

The Recipient must:
keep confidential all Confidential Information and, except as permitted under this Agreement, not use or disclose any of it without the Discloser’s prior written consent;
ensure that the Confidential Information is only disclosed to those directors, employees and professional advisers of it (and its related bodies corporate) who have a specific need to access the Confidential Information for the Permitted Purpose;
ensure that those directors, employees and professional advisers of it (and its related bodies corporate) to whom the Confidential Information is disclosed comply with this Agreement; and
[bookmark: _Toc442241432][bookmark: _Toc444314953][bookmark: _Toc456065624][bookmark: _Toc458001843][bookmark: _Toc466871038][bookmark: _Toc466888358][bookmark: _Toc476116496][bookmark: _Toc476718682][bookmark: _Toc476986587][bookmark: _Toc476994522][bookmark: _Toc491662978]immediately on request by the Discloser, return or destroy all copies of the Confidential Information.
The obligations in this Agreement do not apply to any Confidential Information which the Recipient can prove:
is in, or comes into, the public domain other than by a breach of this Agreement;
was lawfully in its possession prior to disclosure by the Discloser;
was received from a third party who is not under an obligation to the Discloser to maintain the Confidential Information in confidence and who legitimately obtained the Confidential Information; or
subject to clause 4, it is required to disclose in order to enforce this Agreement or under law or a binding order of a governmental agency or court.
If the Recipient wishes to rely on clause 3(d), it must:
inform the Discloser of the required disclosure in advance to enable the Discloser to have a reasonable opportunity to object to the required disclosure; and
use all reasonable efforts to obtain confidential treatment of such Confidential Information required to be disclosed.
[image: ] Guidance note
Clause 5 ensures that all rights and ownership in the Confidential Information are retained by the Discloser and that no licence to any intellectual property in the Confidential Information is granted to the Recipient. This means the Recipient cannot use the Discloser's intellectual property.

The Recipient acknowledges that:
(a) the Discloser owns the Confidential Information and all rights (including intellectual property rights) in it; and
(b) [bookmark: _Toc476986591][bookmark: _Toc461439389][bookmark: _Toc476116500][bookmark: _Toc476718686][bookmark: _Toc476994525][bookmark: _Toc476986592]the Discloser reserves all rights in the Confidential Information. No rights in the Confidential Information, other than those expressly contained in this Agreement, are granted or to be implied from this Agreement. In particular, no licence is granted directly or indirectly under any patent, invention, discovery, copyright or other intellectual property right now or in the future held, made, obtained or licensable by the Discloser.
[image: ] Guidance note
Clause 6 assists if there is ever a breach of this Agreement by the Recipient (ie they disclose or use the Confidential Information in a way that is not permitted) by providing legal remedies other than damages. Such remedies could include an injunction to prevent the Recipient from using the Confidential Information or an order that the Recipient must perform their obligations under this Agreement.

The Recipient further acknowledges that:
(a) the value of the Confidential Information to the Discloser is unique and difficult to assess in monetary terms;
(b) a breach by the Recipient of any of its obligations under this Agreement would irreparably harm the Discloser and damages would not be an adequate remedy for any such breach; and
(c) if the Recipient actually breaches or threatens to breach this Agreement, the Discloser will be entitled to enforce this Agreement by injunctive relief or specific performance as a remedy (in addition to other available relief) without proof of actual or special damage.
This Agreement contains the entire agreement and understanding between the parties with respect to its subject matter and supersedes all prior agreements and understandings between the parties in connection with it.
This Agreement may be amended only by another agreement executed by both parties.
[image: ] Guidance note
Clause 12 ensures that the confidentiality obligations are not limited to a specific time period.

The obligations in this Agreement will continue indefinitely in respect of each item of Confidential Information until such Confidential Information subsequently falls within an exception in clause 3.
A party may not assign any of its rights or obligations under this Agreement without the written consent of the other party.
This Agreement is governed by the laws of [insert state in which your company is registered, eg New South Wales]. Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of courts exercising jurisdiction there.
This Agreement may be executed in any number of counterparts. All counterparts together will be taken to constitute one instrument.

Executed as an Agreement.

	Executed in accordance with section 127 of the Corporations Act 2001 by [insert name of your company]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name




	Executed in accordance with section 127 of the Corporations Act 2001 by [insert name of Recipient]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name



[image: ] Guidance note
If either of the parties is a sole director and sole secretary company, substitute the above execution blocks with the following. Otherwise delete the following execution blocks.


	Executed in accordance with section 127 of the Corporations Act 2001 by [insert name of relevant company] in the presence of:

	

	Witness Signature
	
	Sole Director and Sole Secretary Signature

	
	
	

	Print Name
	
	Print Name
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