THE PUBLIC-PRIVATE
PARTNERSHIP
LAW REVIEW

EDITORS
BRUNO WERNECK AND MARIO SAADI

LAW BUSINESS RESEARCH



THE PUBLIC-PRIVATE
PARTNERSHIP LAW REVIEW

The Public-Private Partnership Law Review
Reproduced with permission from Law Business Research Ltd.

This article was first published in The Public-Private Partnership Law Review - Edition 1
(published in March 2015 — editors Bruno Werneck and Mério Saadi).

For further information please email
Nick.Barette@lbresearch.com



THE PUBLIC-PRIVATE
PARTNERSHIP LAW
REVIEW

Editors
BRUNO WERNECK AND MARIO SAADI

Law BusiNness RESEaARCH LTD



PUBLISHER
Gideon Roberton

BUSINESS DEVELOPMENT MANAGER
Nick Barette

SENIOR ACCOUNT MANAGERS

Katherine Jablonowska, Thomas Lee

ACCOUNT MANAGER
Felicity Bown

PUBLISHING COORDINATOR
Lucy Brewer

MARKETING ASSISTANT
Dominique Destrée

EDITORIAL COORDINATOR
Shani Bans

HEAD OF PRODUCTION
Adam Myers

PRODUCTION EDITOR
Timothy Beaver

SUBEDITOR
Janina Godowska

MANAGING DIRECTOR
Richard Davey

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2015 Law Business Research Ltd
www. TheLawReviews.co.uk
No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients.
Legal advice should always be sought before taking any legal action based on the
information provided. The publishers accept no responsibility for any acts or omissions
contained herein. Although the information provided is accurate as of March 2015, be
advised that this is a developing area.

Enquiries concerning reproduction should be sent to Law Business Research, at the
address above. Enquiries concerning editorial content should be directed
to the Publisher — gideon.roberton@lbresearch.com

ISBN 978-1-909830-33-2

Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112



THE LAW REVIEWS

THE MERGERS AND ACQUISITIONS REVIEW
THE RESTRUCTURING REVIEW
THE PRIVATE COMPETITION ENFORCEMENT REVIEW
THE DISPUTE RESOLUTION REVIEW
THE EMPLOYMENT LAW REVIEW
THE PUBLIC COMPETITION ENFORCEMENT REVIEW
THE BANKING REGULATION REVIEW
THE INTERNATIONAL ARBITRATION REVIEW
THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW
THE CORPORATE IMMIGRATION REVIEW
THE INTERNATIONAL INVESTIGATIONS REVIEW
THE PROJECTS AND CONSTRUCTION REVIEW
THE INTERNATIONAL CAPITAL MARKETS REVIEW
THE REAL ESTATE LAW REVIEW
THE PRIVATE EQUITY REVIEW
THE ENERGY REGULATION AND MARKETS REVIEW
THE INTELLECTUAL PROPERTY REVIEW

THE ASSET MANAGEMENT REVIEW



THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW
THE MINING LAW REVIEW
THE EXECUTIVE REMUNERATION REVIEW
THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW
THE CARTELS AND LENIENCY REVIEW
THE TAX DISPUTES AND LITIGATION REVIEW
THE LIFE SCIENCES LAW REVIEW
THE INSURANCE AND REINSURANCE LAW REVIEW
THE GOVERNMENT PROCUREMENT REVIEW
THE DOMINANCE AND MONOPOLIES REVIEW
THE AVIATION LAW REVIEW
THE FOREIGN INVESTMENT REGULATION REVIEW
THE ASSET TRACING AND RECOVERY REVIEW
THE INTERNATIONAL INSOLVENCY REVIEW
THE OIL AND GAS LAW REVIEW
THE FRANCHISE LAW REVIEW
THE PRODUCT REGULATION AND LIABILITY REVIEW
THE SHIPPING LAW REVIEW
THE ACQUISITION AND LEVERAGED FINANCE REVIEW
THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW

THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW

www. TheLawReviews.co.uk



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned
assistance throughout the preparation of this book:

ALLENS
FASKEN MARTINEAU DUMOULIN LLP
HERBERT SMITH FREEHILLS LLP
JUN HE LAW OFFICES
KILPATRICK TOWNSEND & STOCKTON LLP
LIEDEKERKE
M & M BOMCHIL
MAPLES AND CALDER

MATTOS FILHO, VEIGA FILHO, MARREY JR E QUIROGA
ADVOGADOS

MORI HAMADA & MATSUMOTO
PAKSOY
PARQUET & ASOCIADOS
SYCIP SALAZAR HERNANDEZ & GATMAITAN
TPLA

WHITE & CASE



Editors’ Preface

Chapter 1

Chapter 2

Chapter 3

Chapter 4

Chapter 5

Chapter 6

Chapter 7

Chapter 8

Chapter 9

CONTENTS

.................................................................................................... v
Bruno Werneck and Mdrio Saadi

ARGENTINA ...ttt ettt ettt s 1
Maria Inés Corrd and Leopoldo Silva Rossi

AUSTRALIA ..ottt 10
David Donnelly, Nicholas Ng and Barton Donaldson

BELGIUM ..ottt 20
Christel Van den Eynden, Frank Judo, Aurélien Vandeburie and
Marjolein Beynsberger

BRAZIL...oteeeee ettt e 34
Bruno Werneck and Mdrio Saadi

CANADAL ..ottt sttt st ns 44
Nicholas Shkordoff, Helmut K Johannsen and W Thomas Barlow
CHINA ..ottt ettt e et esebe e seesreesseeens 58
Jianan Yuan and Yu Qin

FRANCE ...ttt et 74
Frangois-Guilhem Vaissier, Hugues Martin-Sisteron and

Anna Seniuta

TRELAND .....ootiiitiieirieteeete ettt sttt 91
Mary Dunne

TAPAN .o 99

Masanori Sato, Shigeki Okatani and Yusuke Suehiro

iii



Contents

Chapter 10

Chapter 11

Chapter 12

Chapter 13

Chapter 14

Chapter 15

Appendix 1

Appendix 2

MOZAMBIQUE ..ottt saeens 114
Taciana Peido Lopes

PARAGUAY ..ot 121
Javier Maria Parquet Villagra and Karin Basiliki Ioannidis Eder

PHILIPPINES ...ttt ettt ettt s eseneeereessneeene 132
Marievic G Ramos-Afionuevo and Arlene M Maneja

Zeynel Tung, Niliifer Tiirkcii and Asly Kebale Altunyuva

UNITED KINGDOM ...ooviiiiiiiiieee et 154
Adrian Clough, Paul Butcher and Anand Gangadia

UNITED STATES .....cooviiiiiiiiiciiceccceeaeas 170
Robert H Edwards, Jv, Randall F Hafer and Mark ] Riedy

ABOUT THE AUTHORS.....cceociiiiiiiinieceeeceeeeenenen 189

CONTRIBUTING LAW FIRMS” CONTACT DETAILS...203

iv



EDITORS’ PREFACE

We are very pleased to present this first edition of 7he Public-Private Partnership Law
Review. Despite the existence of articles in various law reviews on topics involving public-
private partnerships (PPPs) and private finance initiatives (in areas such as projects and
construction, real estate, mergers, transfers of concessionaires’ corporate control, special
purpose vehicles and government procurement, to name but a few), there is a need for
a deeper understanding of how different countries address specific matters on this topic.
This book is an initial effort to fulfil this need.

In 2014, Brazil marked the 10th year since the publication of its Public-Private
Partnership Law (Federal Law No. 11,079/2014). Our experience with this law is still
very recent, especially in comparison with other countries where discussions on PPP
models and the need to attract private investment into large projects dates back to the
1980s and "90s.

In view of that, we hope a comparative study covering practical aspects and
different perspectives on public-private partnership issues will become an important
tool for the strengthening of the model worldwide. We are certain this study will bring
about a better dissemination of best practices implemented by private professionals and
government authorities working on PPP projects around the globe.

Our contributors have been drawn from the most renowned firms working in the
PPP field in their jurisdictions and we would like to thank all of them for their support
in producing this first edition of 7he Public-Private Partnership Law Review.

We strongly believe that PPPs are an important tool for generating investments
(and development) and creating efficiency not only in infrastructure, but also in the
provision of public services, such as education and health, as well as prisons, monitoring
urban areas and public lighting. PPPs are also an important means of combating
corruption in the old and ineflicient model of direct state procurement of projects.

We hope you enjoy this first edition of 7he Public-Private Partnership Law Review
and we sincerely expect that this book will become, in the coming years, a comprehensive
international guide to the anatomy of PPPs. We also look forward to hearing your
thoughts on this edition and particularly your comments and suggestions for improving
future editions of this work.

Bruno Werneck and Mdrio Saadi
Mattos Filho, Veiga Filho, Marrey Jr e Quiroga Advogados
Sao Paulo

March 2015



Chapter 2

AUSTRALIA

David Donnelly, Nicholas Ng and Barton Donaldson'

I OVERVIEW

PPPs have been used in Australia for nearly 30 years, and began through state governments
developing their own implementation and development models. Victoria was very much
a front runner, establishing the Partnerships Victoria body and developing models based
on the United Kingdom’s ‘private finance initiative’ in the early 2000s. This resulted in
the term ‘public private partnership’ (PPP) being formally adopted to cover those types
of public and private arrangements, and other policies in other Australian states were in
turn heavily based on the Victorian model. A national approach was implemented in
2005, with the Australian federal government introducing the National PPP Policy and
Guidelines, with the aim of harmonising all Australian governments’ approaches to PPP
implementation and development.

Australia does not have a specific legislative framework for PPPs, but rather the
National PPP Policy and Guidelines set out the processes that authorities should follow
in the investment, procurement, development and operations stages of PPPs, along with
standard risk allocations and commercial principles to be adopted. State governments
have their own jurisdictional requirements and departures that are read in conjunction
with the National Guidelines.

The current federal governments recent policy regarding capital recycling
bodes well for an increase in PPP activity, not only through the construction of new
infrastructure, but also through sales or long-term leases of government assets, which
could also involve PPP arrangements. The current economic and political climate in
Australia suggests that government is more than willing to use the PPP delivery model.
Recent examples include new hospitals, such as the Northern Beaches Hospital in NSW,
tendered in 2014, and prisons, like the recently awarded Ravenhall Prison in Victoria.

1 David Donnelly and Nicholas Ng are partners and Barton Donaldson is a lawyer at Allens.
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Virtually all categories of public infrastructure have been or are prospectively
subject to PPP transactions in Australia. Transport and social infrastructure projects
feature most prominently in all Australian states and territories, but there have also been
energy, water and telecommunications projects.

II THE YEAR IN REVIEW

The PPP market in Australia continued to grow in Australia in 2014, with several
new projects coming to market and others transitioning from development into their
operations phase. The North West Rail Link PPP Ravenhall Prison PPP and New
Generation Rollingstock PPP reached financial close, and the Gold Coast Rapid Transit
project achieved construction completion. New projects tendered in the market through
expressions of interest or requests for proposal included the Sydney Light Rail project,
the Toowoomba Second Range Crossing and the Northern Beaches Hospital PPT.

As part of the 2014 Federal Budget, the National Partnership Agreement on Asset
Recycling between the Commonwealth government and each of the states was signed.
This package sets out an asset-recycling regime which involves the Commonwealth
contributing A$5 billion of incentive payments comprising 15 per cent of the value of
the asset proposed to be sold. These incentive payments are expected to be used to fund
infrastructure within the states, and the first projects to utilise this scheme are likely to
be announced in the near future.

IIT GENERAL FRAMEWORK

i Types of public-private partnership

There are several structures of PPP that have historically been used in Australia, including
DCM (design—construct—maintain), DCMO (design—construct—maintain—operate),
BOO (build-own—operate) and BOOT (build—own—operate—transfer) forms of project
delivery, but in essence, PPP projects are frequently simply another version or versions
of the BOOT scheme. The design—build—finance—operate (DBFO) model is commonly
used for PPP projects in Australia, particularly where the project has a 25 to 30-year term
and as a result is required to take a whole-of-life approach to service delivery.

A common theme for recent PPPs has seen the inclusion of some form of
government contribution. Contributions are generally structured as cash payments and
may be made during the development phase, immediately following completion or on
establishment of steady-state operations. Payments are usually subject to pre-agreed
conditions being met.

ii The authorities

Within each government, both federal and state, there is usually a centralised PPP authority
associated with the treasury department (such as Projects Queensland). However, in
most jurisdictions individual projects are usually procured by, or in conjunction with,
the specific government department that is most appropriate to deliver the project. For
example, Transport for NSW or the Roads and Maritime Service would administer a
road or rail infrastructure project in the state of New South Wales.

11
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This also means that certain Australian government departments have more
experience in the PPP landscape than others, purely due to the nature of the functions
they administer, for example, government departments that deal primarily with road and
other transport infrastructure. The experience of government departments with PPPs
can greatly influence both the bidding and delivery processes, due to knowledge of risk
profile and market standards for similar projects.

While not an authority that awards PPPs, Infrastructure Australia is a seminal
Australian statutory body that works with industry and government to develop all other
aspects of the PPP process. Established under the Infrastructure Australia Act 2008 (Cth),
which came into effect on 9 April 2008, Infrastructure Australia’s primary function is
to provide advice to the Commonwealth, state, territory and local governments on
infrastructure matters, including advice regarding the harmonisation of policies and
laws relating to the development of, and investment in, infrastructure. This includes
publishing the National PPP Policy and Guidelines, as well as other publications
regarding infrastructure investment and PPPs.

iii ~ General requirements for PPP contracts

There are few limitations in Australia when it comes to the use of the PPP delivery
model by government (which, beyond the National PPP Policy and Guidelines, are also
subject to change depending on the contracting government). At the present time, there
are no projects or services that are deemed ‘off limits’ for consideration as a PPP project
in Australia, especially considering the wide range of industries that have already used
the model. That said, when assessing whether a PPP model is to be used, governments
ordinarily perform a detailed business case assessment to ensure a PPP is likely to deliver
better value for money to government than more traditional forms of government
procurement.

The federal and state governments all have a value threshold for which they
must consider PPP as a potential procurement method, but the value varies between
governments, and is usually around A$50 to A$100 million. Projects under this value
threshold can also be considered for PPPs if they represent significant value for money,
but it is not mandatory to do so. Some jurisdictions also permit the bundling of projects
to meet this value threshold.

Most Australian governments also require a public interest, public benefit or public
policy test when considering a PPP delivery method. This usually involves conducting
a business-case assessment, which includes considering the impact of the project on the
public, especially on those stakeholders identified as being directly affected by the project.
Reviews of this nature should undergo further development in the interim business case
with a focus on issues that may arise through project development and delivery. The
National Guidelines also recommend liaising with public interest groups and other
relevant bodies and considering possible outcomes of a qualitative or quantitative nature
that may impact upon the value-for-money analysis.

There are also no legal restrictions on foreign entities engaging in the PPP
process with Australian governments, apart from building licensing obligations in
some jurisdictions. This freedom has resulted in many foreign entities being involved
in consortia that have bid for and won Australian PPP projects. These have included the
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New Generation Rollingstock project in Queensland, and the Victorian Desalination
Plant.

IV BIDDING AND AWARD PROCEDURE

i Expressions of interest

To ensure adherence to the value-for-money principles that underpin the National
Guidelines, it is typical for a competitive tender process to be used to procure a PPP. This
process is carried out in accordance with strict probity rules in relation to issues such as
confidentiality and tenders submitted by related companies.

The procurement process usually comprises two phases: the publication of
a broad invitation to submit expressions of interest, followed by a targeted request
for proposals from a shortlist of selected tenderers. The exact process varies between
Australian governments, but ordinarily includes a degree of interaction with government
throughout the tender process.

i Requests for proposals and unsolicited proposals

Government parties may consider unsolicited proposals for PPP transactions. In fact,
there has been a recent growth in the private sector putting forward unsolicited proposals
in Australia due to the reduced bid costs of the unsolicited proposal process compared to
a traditional tender process. For example, the NorthConnex project was an unsolicited
proposal brought to the New South Wales state government.

Unsolicited proposals have become more popular in Australia in recent years
due to the benefits of the process. While the traditional tender process offers value for
money through competitive bidding of tenderers, unsolicited proposals offer value for
money in a different context (generally through the private sector proponent offering a
‘unique’ element that would not otherwise be available). The overall process is usually less
expensive than going to tender and often the uniqueness of the project is such that the
proponent is the only entity that can actually implement the project, at least in the form
brought to government. Each state’s unsolicited proposal policy is designed to evaluate
this uniqueness against other factors (including transparency) so that value for money
can be demonstrated to the public.

iii Evaluation and grant

It is usual practice for governments to publish a detailed set of evaluation criteria in the
request for proposal documentation sent out to tenderers. These criteria would usually
relate to the tenderer’s technical solution, compliance with a proposed form of contract,
and price (in particular, comparative value for money).

The scope is usually defined in terms of an output specification clearly setting
out the outputs the government is seeking. It is designed to promote innovation and,
accordingly, the government party is usually open to receiving deviations. The government
may consider proposals which deviate from the scope or technical characteristics of the
work included in the procurement documentation during the procurement process.

Deviations are generally assessed on the value for money provided by the proposed
solutions, both in quantitative and qualitative terms.

13
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Upon considering all the proposals against the criteria and any deviations from
documentation, the government will pick a preferred bidder and enter into negotiations.
This process is ideally progressed as quickly as possible in order to achieve financial
close and to minimise the number of issues that must be resolved in an environment
of reduced competitive tension. It is usual for government to have reached agreement
with a bidder on all or substantially all of the issues raised in the bidder’s proposal before
announcing the preferred bidder.

\'% THE CONTRACT

i Payment
Payment for private parties under PPP contracts in Australia usually depends on the type
of asset that is being built as part of the project.

Economic infrastructure, such as toll roads, bridges and tunnels, has traditionally
used a ‘user-pays’ system whereby the end-user of the asset (e.g., a motorist) pays tolls,
fares or other similar charges for use of the asset directly to the private party. These
charges are calculated such that the revenue covers all costs for the project, including
construction, operating costs, and repayment of debt, as well as provide a return to
investors. However, significant differences between modelled and actual traffic figures
resulted in the failure of some early Australian greenfield road PPPs. In light of this
history, investors and financiers are very hesitant to ‘bank’ any PPP on the basis of
forecast patronage or usage, and recent economic infrastructure PPPs have utilised an
‘availability payment’ approach discussed below.

Social infrastructure, such as hospitals, schools and correctional facilities, typically
operates on an availability-based system, and is reliant on payment directly from the
government party. The payment regime will usually be dependent on the private party
achieving certain criteria or key performance indicators while performing the services
over the life of the PPP, with performance directly influencing the amount of service
payments.

Some commentators suggest that the time may be right to return to the private
sector having some degree of ‘patronage’ or ‘market’ risk for economic infrastructure
(through, for example, the government underwriting minimum revenue levels) but this
has not yet been seen in the Australian market.

ii State guarantees

In the current market, Australian governments do not generally provide guarantees for
PPP projects. The exception is New South Wales, which has specific legislative procedures
for its treasury to issue sovereign guarantees.

Australian government credit ratings mean sovereign guarantees are not typically
necessary when contracting with the Crown. However, difficulty arises where the
contracting government entity is not a major department, but another entity, such as
a government-owned corporation. This may potentially raise creditworthiness concerns
for private investors who may consider that a government guarantee is necessary.

Both the private company and its financiers may wish to seek some certainty
and avoid assuming the credit risk of the contracting entity, especially where it is likely

14
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that the entity may be privatised during the life of the PPP (a possibility which has been
heightened with the current trend of government asset and business divestments), or the
industry in which the company operates is likely to be restructured and adversely impact
projected revenue streams.

As with any payment from a government entity, it must be ensured that the
government entity has both the power to grant the guarantee and the actual ability
to appropriate funds for the purposes of the guarantee. This, of course, needs to come
through the correct appropriation channels, but it is fundamental that this is considered
as part of the guarantee issue.

Where a government entity decides to not provide a guarantee, there are additional
means by which the private entity or its financiers can receive some form of government
support. These mechanisms are rare in the Australian market.

iii Distribution of risk

Risk analysis is usually undertaken in the preliminary stages of the bidding and award
procedure by both parties under an Australian PPP. The National Guidelines (with
jurisdiction-specific amendments) offer specific guidance on both the risks that will arise
and optimal risk allocation in most PPPs. This is also an excellent indicator for private
investors as to the position that will usually be offered by the government entity.

The following is a list of the main risks that are usually considered in PPP contracts
and the standard allocation of these risks. Risk is ideally allocated in such a way that the
party best able to manage a risk bears that risk, as they have the best opportunity to
reduce the likelihood of occurrence and deal with the consequences. However, while
there are market-standard positions, ultimately the risk allocation will depend on what is
agreed by the parties and the risk assessment for the relevant project.

Project delays

The risk of delay is prominent in all aspects of an infrastructure project, even before the
financial close of the project. Fulfilment of conditions precedent to financial close is
normally a shared responsibility of the parties.

Similarly, risk of delays in construction are generally borne by the private party,
except where explicitly agreed otherwise. The government party may be required to grant
extensions of time and pay delay or prolongation costs under certain agreed circumstances,
ordinarily including delays caused by government or certain delays beyond the private
party’s reasonable control.

Conversely, risk of delay for approvals is usually divided between the parties,
with the government party obtaining most of the ‘whole of project’ environment and
planning approvals, and the private party obtaining all other approvals.

Risks outside the control of parties

Specifically defined risks that arise outside of the private party’s control ordinarily entitle
the private party to relief from default or termination and also extensions of time for
performance in some circumstances. The National Guidelines offer some guidance in
this regard. These risks are ordinarily referred to as ‘relief events’.

15
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Where relief events materially impede performance for significant periods of time,
the government ordinarily has the right to terminate the project contract.

Project contracts also usually define a narrow category of events beyond the
private party’s control (ordinarily matters within the control of the government party)
the occurrence of which will entitle the private party to relief from performance, an
extension of time for performance and compensation.

Political, legal and macroeconomic risks
Primarily, political risk is borne by the government party in a PPP in Australia. The
government will usually bear the monetary and performance impacts of a project-specific
change in law; other changes in law are usually a shared risk.

Macroeconomic risk is usually dealt with through variation of the service charge
(see subsection iv, inf7a), although ‘rise and fall’ type provisions are rare.

Insurance

In an Australian PPD, the private party is ordinarily required to obtain project-specific
insurances that cover both the private party and the government party. The insurances
that are typically acquired for a PPP include:

contract works insurance;

industrial special risks insurance;

property or material damage insurance;

advanced consequential loss insurance;

public or products liability insurance;

professional indemnity insurance;

workers” compensation insurance;

N e N NN

motor vehicle insurance; and

~.

marine cargo or transit insurance.

The private party must typically demonstrate the currency of these insurances for the
life of the project. The government may also effect and maintain insurances where the
private party fails to do so and deduct premiums from amounts owing to the private
party under the PPP agreement.

Insurance proceeds are usually required to be used to rectify insured damage to
the project before a claim can be made upon the government.

iv. Adjustment and revision

It is usual for PPP contracts to have an inbuilt change or modification regime to deal
with variations to the contract’s technical scope or commercial terms throughout the
concession period.

The change or variation mechanism usually contains a methodology for calculating
the financial implications of the change, as well as the impact of the change upon the
performance and other requirements under the contract. Changes are, once ordered by
government, ordinarily self-executing and do not require the PPP contract to be formally
amended.

16
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Service charges can also be varied independently of a specific change to the services
provided. There will often be a regime in place to vary the service charge in response to
inflation, usually through a pre-agreed indexation regime. Projects may also employ a
cost benchmarking regime throughout the term to ensure that the government entity is
not paying in excess of market rates over time.

v Ownership of underlying assets

For most PPP projects in Australia, the government party will own the project assets
from commencement of the operations phase at no cost. There will also usually be a
handover period at the end of the term with specific conditions on the private party
transferring the asset, such as ensuring the serviceable condition of the asset.

To the extent the private party owns any project assets, the government will
ordinarily prohibit the project company from collateralising those assets except under
approved project finance arrangements.

vi Early termination

Termination rights under PPPs are usually limited to those expressly stated in the terms
of the PPP contract. The government party usually has greater rights for termination
than the private entity. Beyond termination for breach of the PPP agreement, other
common rights that give rise to termination are:

a where there is an extended event outside of the parties’ control that materially
disrupts the project (a force majeure event); or
b the private party becomes insolvent.

A generous cure regime (including separate financier rights) usually applies.

The government normally also has a right to terminate the PPP agreement for
convenience without the need for default by the private sector party, but such a provision
also requires the payment of compensation to the private contractor. This is effectively
a compromise that allows the government to terminate for reasons beyond default or
insolvency of the private contractor, such as change of policy, and also reduces sovereign
risk for the private party entering into an agreement with a government entity.

It is extremely rare for the government to terminate a PPP for convenience,
although at the time of writing there was some speculation that the Victorian government
may terminate the East West Link project in this manner, due to the new Victorian
government’s clear policy against the project.

VI  FINANCE

Australian PPPs are typically financed through the combination of bank debt and equity
provided by investors, although recent projects also typically include a monetary or
other contribution by government during the development phase. There has been some
speculation around the use of bond financing for both the development and operation
stages of the PPP lifespan, but this has not yet featured prominently in Australia.
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It is typical for debt financiers to also directly contract with the government
to ensure the financiers have extensive cure rights to avoid termination of the project
contract for default.

Some commentators have speculated that there is the possibility that governments
may seek to take a greater role in procuring finance in the future, as opposed to tenderers
arranging finance as part of their bid. Governments would conduct their own financier
bid process and present a ‘preferred financier’ to the tenderers during the tender process.
This has not yet been seen in an Australian PPP.

VII RECENT DECISIONS

There have been few recent Australian decisions that directly deal with aspects of the PPP
process or involve a PPP project.

The most significant case in recent times was Murphy v. State of Victoria.* This case
related to the A$15 billion proposed East West Link in Melbourne. The circumstances
leading to the legal dispute involved the State of Victoria (the State) (with the assistance
of the Linking Melbourne Authority (LMA)) announcing and promoting the business
case for Stage One of the East West Link motorway.

Mr Tony Murphy brought an action against the State and the LMA alleging that
the project proponents, through the published business case and media releases, had
made representations in connection with the project that were misleading or deceptive
in contravention of Section 18 of the Australian Consumer Law as applied in Victoria by
the Australian Consumer Law and Fair Trading Act 2012 (Vic).

Mr Murphy also sought an interim injunction restraining the State and the
LMA from entering into contracts with the East West Connect consortium relating to
construction of the motorway. This application was unsuccessful and the construction
contract was signed in September 2014.

While chis litigation was largely concerned with civil procedure and the approach
taken by the trial judge, the Victorian Court of Appeal also made comments regarding
the misleading or deceptive conduct allegations.

Essentially, the Court indicated that a government could be found to be engaging
in misleading and deceptive conduct during the tender process, as the government can
be considered to be carrying on a business as soon as it starts to take steps to acquire the
asset for the purposes of that operation. The Court emphasised that there is nothing in
the activities of informing and engaging the community regarding the claimed benefits of
a proposed infrastructure project which renders the exercise an essentially governmental
activity. A government can also be carrying on a business at the same time as performing
its regulatory functions

Overall, the Court did not present its statements as final determinations and
emphasised that the outcome would depend on findings of facts to be determined at trial.
Since the litigation has been halted due to abandonment of the motorway project, the
statements are helpful to indicate that, in certain circumstances, a government or project

2 (2014) 313 ALR 546.
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proponent may be liable for misleading or deceptive conduct from the representations
made in the course of promoting a PPP in the marketplace.

VIII OUTLOOK

2015 is set to be another active year in the infrastructure space in Australia.

In terms of new projects, projects which are proposed to be funded through
state and federal capital recycling projects (particularly those wishing to use the federal
governments co-funding scheme) are likely to start to come to market, and rapidly
progress through their respective procurement processes. Award and financial close
of those projects is likely to follow once the relevant capital recycling projects reach
financial close.

In relation to existing projects, a number of projects will move from their higher
risk development phase into operations. This transition is a natural time for the investor
mix within a project to change, due to the change in overall project risk profile, which
may drive activity within the equity investor market.

Overall, indications are for a year of strong market activity, as well as a strong
pipeline of projects over the coming years.
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