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REGULATION & COMPLIANCE

New legislation 
should ensure higher 

standards among 
fi nance brokers and 
improved disclosure 

to loan applicants

FOCUS

NATIONAL FINANCE 
BROKING SCHEME
The Ministerial Council on Consumer Affairs has released an exposure 
draft of the Finance Broking Bill 2007 – a model ‘national’ Bill to regulate 
fi nance broking. Overall, the Bill should ensure a higher standard of skill and 
competence among fi nance brokers and improve disclosure to loan applicants. 
The legislation is the product of reform proposals going back several years and 
would supplant reforms implemented recently in Western Australia. Partner Peter 
Jones looks at the Bill.

HOW DOES THIS 
AFFECT YOU?
• The conduct of an unscrupulous fi nance 

broker has the capacity to materially affect a 

lender if they: put their own interests ahead of 

the borrower’s; misuse purpose declarations; 

exert unfair pressure or undue infl uence to 

persuade a borrower to take a particular loan; 

engage in other conduct that gives rise to, or 

increases, a re-opening risk for the lender; or 

encourage unnecessary refi nancing or ‘churn’. 

The Bill should reduce those risks. 

• However, if a borrower is in dispute with a 

broker in relation to a loan, the borrower may 

be able to obtain a stay of enforcement of a 

mortgage securing the loan if it is over the 

mortgagor’s principal place of residence. 

• Further, if a broker is not satisfi ed otherwise 

following enquiry of an independent source, 

the purpose will be taken to be personal, 

domestic or household even if the borrower 

has given a declaration that it is not. 

• The Bill also makes lenders who provide 

credit as a consequence of the actions of an 

unlicensed broker liable as if the lender had 

provided the broking services.

BACKGROUND
Finance brokers are currently regulated in New 

South Wales, Victoria, Western Australia and the 

Australian Capital Territory, while Queensland 

is currently developing a code of conduct for 

fi nance brokers. The four current schemes vary 

signifi cantly, with Western Australia having 

recently substantially revised its Code of 

Conduct for Finance Brokers. The emergence 

of fi nance brokers who operate nationally 

and growing concern with industry standards 

prompted proposals for consistent national 

regulation which have been under consideration 

for some time. (See AAR Client Update: 

Regulation & Compliance – 15 February 2005.) 

Following a regulatory impact assessment, the 



Ministerial Council on Consumer Affairs agreed 

that New South Wales should draft a model 

‘national’ Bill for public consultation. 

THE BILL 
The Finance Broking Bill 2007 applies to 

fi nance brokers arranging all types of loans, 

including loans regulated by the Uniform 

Consumer Credit Code, equipment fi nance loans 

and other business and investment loans, but 

not leases and hire purchase arrangements.

However, the Bill does not apply where the 

credit is provided for the purposes of a business 

and either the credit exceeds $2 million or the 

number of people employed in the business 

exceeds 20 (or 100 if it is a manufacturing 

business). Purchase of a single dwelling for 

investment purposes is not a business purpose, 

so broking investment loans over $2 million will 

be regulated.

In relation to credit provided for bona fi de 

business transactions to which the Bill does 

apply, the broker is relieved of many of the 

Bill’s requirements. There are also important 

concessions for brokers who have exclusive or 

fi rst-choice arrangements with a lender. 

REQUIREMENT TO BE 
LICENSED AND HAVE 
SKILLS OR QUALIFICATIONS
Under the Bill, fi nance brokers are required 

to provide their services effi ciently, honestly 

and fairly and act in the best interests of their 

borrower client. They must also be licensed.

Applicants for a licence will be subject to 

probity checks, will be required to be a member 

of an approved external dispute resolution 

scheme, must have educational qualifi cations 

or skills (which are to be prescribed) and must 

hold professional indemnity insurance. 

REQUIREMENT TO ASSESS 
CAPACITY TO REPAY
The Bill imposes an obligation on fi nance 

brokers not to put forward a credit proposal 

unless the credit meets the client’s 

requirements and the broker has ascertained 

that the client has the capacity to repay 

that credit. Furthermore, the broker cannot 

provide a broking service before entering into 

a fi nance broking agreement with the client. 

The agreement cannot be entered into until the 

broker has ascertained that the client has the 

capacity to repay credit of the type and amount 

specifi ed in the agreement. That capacity 

is to be ascertained ignoring unsupported 

statements by the client and, except for reverse 

mortgages, the value of assets that could be 

sold to repay the credit, and is to be verifi ed 

by such documents or inquiry of third parties 

as is appropriate in the context of the client’s 

fi nancial circumstances. The matters to be 

established include the client’s credit history 

(including existing or prior defaults) and their 

future prospects. 

This will create signifi cant practical issues for 

some intermediaries who will be regulated as 

fi nance brokers. Further, brokers will not have 

access to consumer credit reports (as they are 

not credit providers) and so will have diffi culty 

independently establishing existing or previous 

defaults by a consumer.

REQUIREMENT TO VERIFY 
PURPOSE
The Bill provides that, irrespective of any 

business purpose declaration made by the 

borrower, credit is presumed to be wholly 

or predominantly for personal, domestic or 

household purposes unless the broker is 

satisfi ed, following enquiry of unrelated third 

parties, that the sole or predominant purpose is 

in fact business or investment.

This has huge implications for lenders, who 

will need to investigate and understand the 

processes that referring brokers use to verify 

purpose and obtain representations and 

warranties that those processes have been 

followed in each case. 

DISCLOSURE OBLIGATIONS
In addition to accessing a potential client’s 

capacity to repay, the Bill requires brokers, 

prior to providing a broking service, to disclose 

particular information in writing to the client 

including:

• the fi nance broker’s range of lenders; 

• whether the broker receives commission from 

lenders and the range of amounts or method 

for calculating the amounts; 

• whether the broker pays referral commissions 

to anyone and the range of amounts or 

method for calculating the amounts; 

• fees that may be charged to the client by the 

fi nance broker; and 

• the relevant fi nance broking licence number 

and details of membership of an external 

dispute resolution scheme. 



FINANCE BROKING 
AGREEMENT
The client must sign and receive a copy of a 

fi nance broking agreement before the broker 

provides a broking service. The agreement must 

set out:

• the client’s credit requirements; 

• the nature of documentation inspected and 

the names of the third parties contacted to 

establish capacity to repay; and 

• the fees and charges payable by the client in 

relation to the services to be provided. 

OTHER MATTERS 
Failure to comply with the Bill may result 

in disciplinary action (from the appropriate 

regulatory authority) such as a reprimand or 

caution, the repayment of fees (with interest), 

the payment of compensation, the imposition of 

a fi ne not exceeding $25,000, or a suspension 

or cancellation of the fi nance broker’s licence. 

The fi nance broker may also be disqualifi ed 

either temporarily or permanently from holding 

a licence. A penalty notice regime will be 

established, which will allow for fi nes to be 

levied quickly. 

A compensation fund will also be established 

to fund claims against brokers. This fund will 

comprise contributions and levies paid by 

fi nance broking licence holders. 

Under the Bill, records are required to be 

retained at the broker’s place of business for 

fi ve years after the date of an agreement or the 

provision of a service. 

Submissions on the Bill closed on 15 February 

2008. 

The next step along the lengthy road to national 

regulation of fi nance brokers is uncertain. 

However, as a number of the requirements of 

the Bill appear impractical, further changes are 

likely prior to the release of draft legislation. 

AAR will continue to monitor developments and 

update clients.
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