
Welcome to the first edition of Class Action Insights – Allens’ 

quarterly publication on current class action issues. In addition 

to continuing to publish our Client Update and Focus alerts on 

important issues as they arise, in each edition of Class Action 

Insights we will reflect on two or three underlying themes, issues 

or trends arising in relation to the conduct of class actions and 

how they may be relevant to our clients. 

In this first issue, we look at the potential long-term implications 

of the claims brought by Australian investors to recover losses 

sustained in the course of the GFC and whether it might be 

possible to contract out of class action risk.
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Investor class actions in the wake of the GFC
The global financial crisis (commonly known as the GFC) 
was the worst financial crisis since the Great Depression. 
It saw trillions of dollars wiped from global stock markets, 
huge corporate collapses, unprecedented government 
bailouts, and an estimated 20 million jobs lost around the 
world. In 2009, the International Monetary Fund estimated 
that losses resulting from the GFC stood at $US3.4 trillion. 
Australia, while withstanding the shocks better than many 
other countries, was not immune.

Many Australian investors exposed to domestic or 
international stock markets and/or global credit markets 
sustained significant investment losses in the course of the 
GFC. In this first edition of Class Action Insights,we look at 
the ways in which class actions have been used as a vehicle 
for Australian investors to seek to recover losses sustained 
during the GFC and whether those cases are likely to have 
any long-lasting impact on the Australian corporate and 
financial landscape.

What claims have been made?
In recent years, much of the focus around financial class actions 
has been on claims by shareholders. However, particularly in the 
wake of the GFC, there has been renewed focus around class 
actions brought by other investors.

Investor class actions to recover losses sustained during the  
GFC have involved a variety of different claims against a range  
of defendants. Some of the more high profile claims are  
outlined below.

Advisers who recommended failed investments and/or persons 
who are alleged to have misled investors in the process by which 
they came to make the decision to invest

This was the core basis for the claim against Lehman Brothers 
Australia in relation to collaterised debt obligations (CDOs) it sold 
to local councils, churches and charities. Those claims were echoed 
in the claims brought by local councils against Local Government 
Financial Services in respect of the process by which it sold 
constant proportion debt obligations (CPDOs).

The most significant findings in these cases in relation to the sales 
processes were that both Lehman and LGFS acted as advisers to 
their investors (when they claimed that they were arm’s-length 
dealers) and that the nature of those relationships was fiduciary  
(a finding that is under appeal in the CPDO case).

Promoters of investment schemes and arrangers of  
financial products

By way of example, class actions have been commenced against 
the promoters of a number of failed agricultural schemes (such 
as Timbercorp, Great Southern and Willmott Forests). In general 
terms, those claims have centred around allegations of breach of 
disclosure obligations and/or misleading and deceptive conduct.

The claim against Timbercorp was unsuccessful (at first instance 
and on appeal) because, among other reasons, of a lack of 
reliance on the impugned product disclosure statement by the 
representative investor. The other claims are still before the courts.

Lenders who advanced the funds used to make investments

By way of example, Storm Financial advised clients to use the 
proceeds of home loans and margin loans to acquire units in a 
series of index funds designed to track the ASX300. When the 
share market fell in late September 2008, many of Storm’s clients 
made significant losses. The losses for those who had margin loans 
were magnified. Those who had used a home loan were, in some 
cases, left with mortgages they couldn’t service.

With Storm in liquidation, claims are being pursued against 
the lenders. The key allegations are that the banks operated 
an unregistered investment scheme with Storm, engaged 
in unconscionable conduct, and should be liable for Storm’s 
misleading and deceptive conduct in their capacity as ‘linked  
credit providers’. 

Claims against credit ratings agencies

In the CPDO case referred to above, the Federal Court found 
that Standard & Poor’s ‘AAA’ rating of the CPDO was misleading, 
deceptive and negligent. It was the first case in the world to 
directly impugn an independent credit rating. The product 
arranger that had procured the rating was found equally liable 
with S&P for losses found to be caused by the erroneous rating 
(that finding is, however, under appeal).

In the wake of that decision, there are now a number of claims on 
foot that challenge the efficacy of the ratings assigned to CDOs 
that are alleged to have caused significant investor losses.



What are the key issues?
Generally speaking, the core issue these cases raise is whether 
something ‘misfired’ in the process by which the decision to invest 
was made. Depending on the case, that may require enquiry into 
issues such as:

•	 whether the risks were appropriately disclosed and given 
appropriate weight;

•	 if there was an advisory relationship, whether the recommended 
investment was appropriate for each investor’s risk profile and 
objectives, and whether the adviser appropriately discharged 
their duties; and

•	 whether third parties involved in the process (such as lenders 
and ratings agencies) acted appropriately in making their 
contribution to the process.

In most cases, a key concept in this analysis is ‘risk’. More precisely, 
whether it was appropriate, in all the circumstances, for the 
investor to be exposed to the risk that the market might perform 
as it did during the GFC.

This invariably leads to a consideration of whether:

•	 the investor was misled and/or negligently advised in relation 
to the risks of the investment such that the actions taken (or 
not taken) at the time of investment were the real cause of the 
loss; or

•	 bearing in mind the risk/return paradigm, the losses are  
simply the unfortunate manifestation of the risks the  
investor decided to take on in seeking a rate of return above 
the so-called ‘risk-free’ rate.

Are there any long-lasting 
implications?
In our opinion, the issues raised by these cases highlight some 
important issues relating to the sale of financial products, which 
are of broad-reaching and long-lasting effect. In particular:

•	 the limitations of the wholesale / retail investor distinction, 
and the risks associated with selling complex products or 
schemes to wholesale (but not truly sophisticated) investors; 

•	 the blurred line that can exist between selling financial 
products on an arm’s-length basis and being an adviser in 
respect of those products; and

•	 the potential for advisory relationships to be fiduciary and the 
additional set of obligations (relating to conflicts of interest 
and unauthorised benefits) that brings.

The claims relating to credit ratings are also likely to have more 
broad-reaching implications in Australia and around the world.  
The Federal Court’s finding that there was no reasonable basis for 
the CPDO rating is a factual finding that has emboldened others  
to pursue similar claims in other jurisdictions. That finding  
has also emboldened IMF Australia to fund a challenge of  
Standard & Poor’s rating of some of the CDOs at issue in the 
Lehman proceedings.

Our view is that the challenge to CDO ratings is more speculative 
than the challenge to the CPDO ratings – this is because of the 
different nature of the products and the methodologies used to 
rate them. If, however, the claim is successful, it would be a very 
significant outcome and would lay the groundwork for challenging 
the ratings of other CDOs, both in Australia and potentially 
overseas. This development may, however, come too late for the 
recovery of GFC-related losses, many of which may already be 
statute-barred. 

A GFC bubble or will these  
claims persist?
The losses occasioned by the GFC provided the foundation for 
claims that would never have been brought if market conditions 
had remained benign. Claims of this nature are not, however, 
new. According to Professor Morabito’s empirical studies in 2009, 
‘impugned investment advice’ class actions accounted for 17 
per cent of all class actions filed in Australia from 2004 to 2009 
– second only to shareholder class actions. That position would 
appear to have been reversed in recent years, with investor claims 
currently outranking shareholder claims.

If markets continue to stabilise, the prospect of additional losses of 
the same magnitude is unlikely. This should result in fewer investor 
claims being made in the years to come, particularly as claims in 
relation to GFC-related losses become statute-barred. That said, we 
think it is likely that we will continue to see claims of a similar ilk. 
This is because, among other things:

•	 the high-profile nature of some of the GFC-related claims 
has increased awareness of potential options for recovering 
investment losses; and

•	 the capacity for the bringing of class actions in Australia 
is growing (as a result of additional law firms establishing 
plaintiff class action practices and new commercial funders 
entering the market).

A potential emerging area for investor-related claims (including 
class actions) is the recent FOFA reforms. The currently untested 
scope of the reforms may well be put to the test by aggrieved 
investors and could lead to a new ‘bubble’ of investor claims.



Can you contract out of class actions?
Mitigating class action risk is a legal and commercial 
challenge. In the United States, some businesses have 
introduced clauses into their consumer contracts which 
force consumers to arbitrate any dispute individually, and 
prevent them from doing so as part of a class of similarly 
affected claimants. In doing so, they are attempting to 
contract out of class action risk.

We reported on ‘class action waiver’ clauses in July 2011 following 
a US Supreme Court decision, AT&T Mobility v Concepcion,1 
which upheld the validity of a class action waiver clause in a 
consumer contract. More recently, in American Express Co v Italian 
Colors Restaurant Inc,2 the US Supreme Court again upheld the 
enforceability of a class action waiver clause. It remains to be seen 
whether Australian businesses will seek to rely on class action 
waivers and whether, if they do, such clauses will survive judicial 
scrutiny or be subject to additional regulation.

What are class action waivers?
A typical class action waiver clause has two components. The first 
component provides that the parties to a contract must submit all 
disputes to arbitration. This has the effect of removing the dispute 
from the court system, including its class action procedures. The 
second component requires the dispute to be arbitrated on an 
individual basis. The purpose of this component is to prevent ‘class 
arbitration’, which is available – and increasingly used – under 
various arbitration rules. 

Class action waivers are controversial because they may have the 
effect of impeding small claims which are only economically viable 
when they can be pursued collectively. This is, of course, one of the 
key policies underpinning the availability of class action procedures.

Why has the US Supreme Court 
approved class action waivers?
In AT&T and American Express, the Supreme Court pointed to the 
following factors in support of class action waivers:

•	 the federal policy of the United States, embodied in the Federal 
Arbitration Act (FAA), that favours arbitration; and

•	 an arbitration agreement is fundamentally a matter of 
contract and should be enforced, subject to the laws of 
contract, including duress and unconscionability.

In AT&T the Supreme Court overturned a ruling that held that class 
action waivers are unconscionable if they are in standard form 
consumer contracts, govern disputes over small sums, and are part 

of a scheme to deprive large amounts of consumers of individually 
small sums. It held that holding such arbitration agreements to be 
unenforceable would be inconsistent with the FAA, and that class 
arbitration was ill-suited to such claims. In American Express, the 
Supreme Court reached the same result even though the plaintiffs, 
supported by an amicus brief filed by the US Department of 
Justice, led evidence that the cost of expert evidence would far 
exceed the amount recovered in a single claim. According to the 
Supreme Court, this economic impediment did not eliminate the 
right to pursue the claim.

Will there be regulatory intervention?
The US Consumer Financial Protection Bureau (CFPB), established 
by the post-GFC Dodd-Frank Act, is required to conduct a study 
on, and report to Congress concerning, the use of arbitration 
agreements between providers of consumer financial products 
and services, and consumers. The CFPB’s study is ongoing. 
Although the CFPB is limited to considering arbitration agreements 
concerning the provision of consumer financial products or 
services, the outcome of its study will command close attention. 
The CFPB is empowered to prohibit, or impose conditions or 
limitations on, those arbitration agreements if it finds this to be in 
the public interest and for the protection of consumers.

Will class action waivers work  
in Australia?
It remains to be seen whether Australian businesses will seek to 
rely on class action waiver clauses. If they do, and such clauses 
are challenged, Australian courts can be expected to assess their 
enforceability with reference to the rules that govern the validity 
of any contract, including fraud, duress and unconscionability. 
That assessment will also consider the provisions of the Australian 
Consumer Law, in particular the rule in section 23 that renders 
void ‘unfair’ terms in consumer contracts.3 The courts will need to 
balance the right to agree to arbitrate, expressed in Federal and 
State arbitration legislation, against consumer rights. Accordingly, 
it is an open question as to whether a well-crafted class action 
waiver clause that provides reasonable and adequate protection 
for consumers will be enforceable under Australian law and, if so, 
whether Parliament would seek to restrict the use of such clauses.

1  563 US ___ (2011).

2  570 US ___ (2013).

3  ‘Unfair’ is defined in s 24. Section 25 gives examples of terms that may be unfair 

including, in s 25(1)(k), terms that limit, or have the effect of limiting, one party’s 

right to sue another party.

http://law.brrmedia.com/event/82273/duncan-travis-partner?popup=true&wl=216
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US Supreme Court to reconsider ‘fraud on the market’

Perhaps the most important unanswered question in Australian class action law is 
how causation may be established in the context of a shareholder class action. In 
the United States, this issue has been addressed by the ‘fraud on the market’ theory. 
However, the US Supreme Court has recently agreed to hear a challenge to that 
theory – arguments will be heard in March 2014. The outcome in that case is likely 
to be significant in determining how the causation issue is resolved in Australian 
shareholder class actions. See our Client Update for more information.

Allens’ submission to the Productivity Commission access to justice inquiry

In our submission to the Commission’s inquiry, we suggested that the scope for 
class actions to improve access to justice is limited. Only where a large number 
of claimants have monetary claims against the same defendants, in relation to a 
singular common problem, will a class action be efficient. We also suggested that 
a requirement for the questions common to the plaintiffs to predominate over 
questions affecting only individual class members should be adopted. Submissions 
are available here.

Litigation funding – how close is too close?

In May, the trustee of litigation funder Claims Funding Australia (CFA) sought an 
order from the Federal Court that it would be justified in funding a class action run 
by plaintiff law firm Maurice Blackburn. Maurice Blackburn has close links to CFA: 
the firm has provided financial support to CFA, two of the firm’s senior principals are 
shareholders in CFA, another principal is a director of CFA, and all of the firm’s principals 
are beneficiaries of the trust formed to establish CFA4. Early next year, the Full Court is 
likely to consider whether, by reason of its relationship with Maurice Blackburn, CFA 
funding the class action breaches the prohibition on lawyers entering into contingency 
fee agreements. See our Client update for more information.
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4. Alex Boxsell, ‘Full Federal Court invoked on law firm’s class action funding’,  
Australian Financial Review (17 May 2013).
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