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Major projects and the Australian construction 
industry in general have seen a tough climate this year. 
Uncertainty surrounding the timing of the federal 
election, concerns about the state of the United States 
economy and continued austerity in Europe, as well as 
risks associated with a possible reduction in Chinese 
economic activity, have all contributed to subdued 
confidence levels in the industry.

Difficulties in the Australian construction industry have 
been reflected in various insolvencies. These included 
the collapse of the Perth-based mid-tier builder Gavin 
Construction, the administration of Southern Cross 
Constructions (NSW) and the administration of the 
Melbourne-based Walton Construction Group.

However, some green shoots have emerged. Tony Abbott 
has declared ‘I want to be known as an infrastructure 
Prime Minister by building vital projects that Australia 
needs, including the roads of the 21st century’.1 A recent 
survey has reported some improvement in sentiment: 
‘This year, the tide is turning. Australian contractors  
who have survived the GFC are demonstrating a much 
more positive mood. This sentiment is beginning to 
materialise, as evidenced by rebounding residential 
markets.’2 In addition, there are major projects in several 
jurisdictions either underway or planned.

In our 2013 Construction Law Year in Review, we look 
at some of the key legal developments affecting 
construction industry participants and what these 
developments mean for you. 
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1 See the Prime Minister’s media release, dated 8 October 2013.

2 See ‘Renewed optimism across global construction industry: KPMG’ at  
http://www.kpmg.com/au/en/issuesandinsights/articlespublications/press-releases/pages/global-construction-survey-10-oct-2013.aspx

http://www.kpmg.com/au/en/issuesandinsights/articlespublications/press-releases/pages/global-construction-survey-10-oct-2013.aspx


Contract interpretation and effect
The past year has seen courts provide continuing guidance on the 
way commercial and construction contracts will be interpreted. There 
has been much debate about the meaning of consequential loss over 
recent years, following the decision in Environmental Systems Pty Ltd v 
Peerless Holdings Pty Ltd and subsequent decisions such as Alstom Ltd 
v Yokogawa Australia Pty Ltd & Anor, on which we reported last year. 
The recent Western Australian decision in Regional Power Corporation 
v Pacific Hydro Group Two Pty Ltd [No 2] has added to the debate, by 
stating that consequential loss is to be determined on a contract-by-
contract basis, and without slavish adherence to the second limb of 
the rule of Hadley v Baxendale or the ‘normal measure of damages’ 
approach in Environmental Systems Pty Ltd v Peerless Holdings Pty Ltd.

In The Owners – Strata Plan No 61288 v Brookfield Australia 
Investments Ltd, the NSW Supreme Court of Appeal examined the 
issue of when a building contractor may owe a duty of care, to avoid 
pure economic loss arising from defective work, to a successor in title 
to the developer of commercial premises. The court’s decision noted 
the importance of vulnerability in establishing such a duty, and also 
noted that the vulnerability of the successor in title is to be assessed 
without reference to the contractual arrangements between the 
original developer and the building contractor.

In Hunt & Hunt Lawyers v Mitchell Morgan Nominees Pty Ltd, the 
High Court adopted a broad approach to identifying ‘concurrent 
wrongdoers’ under the NSW proportionate liability legislation (which 
is substantially similar to other proportionate liability regimes in 
Australia). The effect of the court’s decision is that a concurrent 
wrongdoer will include any person who materially contributed to a 
loss, in the sense that the person’s act or omission played some role 
in contributing to the loss, even if the loss may have been caused in a 
different way by other concurrent wrongdoers.

The decisions in Chapter 1 provide a summary of the contractual 
interpretation cases that we found most relevant and interesting. 
The decisions are a reminder of the importance of ensuring that 
your contracts accurately reflect the intention of the contracting 
parties and of recognising that some project-related risks cannot be 
contracted out of.

Adjudication and security of payment legislation
The various security of payment regimes across Australia continue 
to generate dispute and court decisions. The differences in the 
legislation between each jurisdiction continue to be an important 
consideration when assessing the steps you should take on your 
projects.

The Queensland Agripower Australia Ltd v J&D Rigging Pty Ltd & 
Ors decision made it clear that contractors undertaking works of a 
construction nature on mining leases in Queensland are not entitled 
to the protection of that State’s security of payment legislation. The 
decision could be applied in other jurisdictions to achieve similar 
results, but the extent to which this might occur is difficult to 
predict because of differences in the security of payment and related 
legislation in other jurisdictions, and because the decision is the 
subject of an appeal.

The NSW decision in IWD No 2 Pty Ltd v Level Orange Pty Ltd illustrates 
that the security of payment legislation in that State may apply to 
an oral arrangement, even where there is evidence in writing of a 
construction contract with a different party for the same work. The 
decision by the Western Australian Supreme Court in Re David Scott 
Ellis; Ex parte Triple M Mechanical Services Pty Ltd [No 2] provides some 
guidance on issuing adjudication responses electronically.

The ‘excluded amounts’ regime, unique to the Victorian security of 
payment legislation, also saw some further judicial consideration, in 
Maxstra Constructions Pty Ltd v Glbert & Ors. In that case, the court 
found that a payment schedule served under the Victorian legislation 
may set off the cost of rectifying defective work because a claim for 
the cost of defect rectification is not a claim for damages for breach 
of contract, which are included within the definition of excluded 
amounts.

The decisions included in Chapter 2 are an indicator of the security 
of payment issues that may affect project participants in the various 
Australian jurisdictions. As was the case last year, the construction 
industry would welcome greater harmonisation of the legislation 
across Australia.

 INTRODUCTION



Arbitration, expert determination and dispute resolution
The past year has seen some significant court pronouncements 
about the arbitration process. Chief among these was the decision of 
the High Court in TCL Air Conditioner (Zhongshan) Co Ltd v Judges of 
the Federal Court of Australia, which considered whether Australia’s 
international arbitration law, the International Arbitration Act 1974 
(Cth), is constitutionally valid. The court found that the legislation is 
constitutionally valid. The decision confirms Australia’s pro-arbitration 
regime, and should give construction industry participants confidence 
that they can use Australia’s international arbitration laws to resolve 
their disputes, if they decide that arbitration is their preferred dispute 
resolution process.

There were also cases that continued the pro-arbitration trend of 
interpreting arbitration clauses widely. These included the decision of 
the Federal Court in Amcor Packaging (Australia) Pty Ltd v Baulderstone 
Pty Ltd, in which the arbitration clause was found to be wide enough 
to include a dispute about subsequent negotiations aimed at the 
parties entering into a further contract that did not ultimately 
eventuate because a deal could not be concluded.

Last year, we reported on the decision in Downer EDI Mining Pty Ltd 
v Wambo Coal Pty Ltd, in which the court took a pro-enforcement 
approach to tiered dispute resolution clauses and alternative dispute 
resolution processes, when it confirmed that, where possible, it 
would hold parties to the dispute resolution procedures in their 
construction contracts before allowing them to commence legal 
proceedings. This year, the decision of the Victorian Supreme Court 
in WTE Co-Generation & Anor v RCR Energy Pty Ltd & Anor shows 
that even though courts will generally look to enforce tiered dispute 
resolution clauses, such clauses must be certain to be effective. The 
court’s decision indicates that tiered dispute resolution clauses will be 
uncertain if they leave the dispute resolution process to be followed 
to the further agreement of the parties, which, the court said, was 
an unenforceable agreement to agree, or if they fail to specify the 
order in which dispute resolution processes are to be carried out. 
Parties seeking to resolve their disputes with a minimum of court 
intervention should pay close attention to this case when drafting 
their dispute resolution clauses.

Legislative developments and policy
Last year, we reported on the New South Wales Government Inquiry 
into insolvency in the construction industry. The Government has 
indicated support for some of the Inquiry’s recommendations. 
The government is set to trial project bank accounts on selected 
government projects, has indicated support for imposing maximum 
time limits for various project payments, and has also indicated 
support for allowing adjudicators to resolve disputes about bank 
guarantees and domestic home projects valued at $1 million or more. 
On 24 October 2013, the Building and Construction Industry Security 
of Payment Amendment Bill 2013 (NSW), which deals with some of 
the issues raised by the Inquiry, was introduced into the New South 
Wales Parliament.

The pace of legislative reform is some areas has been slow. For example, 
despite the 2011 review of Australia’s proportionate liability legislation, 
there have not, to date, been any Bills introduced, into any jurisdiction, 
aimed at harmonising the relevant legislation in each state and territory.

In contrast, uniform domestic arbitration law reform has continued, 
with the introduction of new commercial arbitration acts in Western 
Australia and Queensland. The only jurisdiction yet to enact such 
legislation is the ACT.

On the policy development front, the Victorian Department of 
Treasury and Finance released a new framework proposing a national 
best practice approach for governments to procure infrastructure 
through the traditional design and construct and the construct only 
methods of contracting. The framework is aimed at minimising the 
cost of project delivery and at helping to ensure the public sector 
acts as an ‘intelligent client’ in infrastructure procurement. At 
the federal level, Infrastructure Australia released a 50-year plan 
for national infrastructure, including an update to the national 
infrastructure priority list. The plan identifies key challenges Australia 
faces regarding infrastructure,and proposes reforms aimed at 
infrastructure funding and procurement processes.
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  ChapTeR 1: CONTRaCT INTeRpReTaTION & effeCT

Regional Power Corporation v Pacific Hydro Group Two Pty Ltd [No 2]

This decision of the Western Australian Supreme Court, arising out of a flooding incident at a remote power station near Lake Argyle, WA,  
has shone a bright light on the law on consequential loss in the light of the previous authority that had informed this area of law.1

The facts
Under a power purchase agreement made in 1994 (the PPA), Pacific 
Hydro Group Two Pty Ltd agreed to construct the Ord Hydro Power 
Station adjacent to Lake Argyle, near Kununurra in northern Western 
Australia, and then sell the power station’s electricity to the Regional 
Power Corporation (the Corporation). 

As the result of a flooding incident that occurred in 2006, the power 
station became inoperative for two months. The Corporation claimed 
approximately $4 million in damages for breach of contract for its 
cost of hiring diesel generators and purchasing fuel to generate 
replacement electricity.2

The dispute 
Pacific Hydro argued that the Corporation’s economic loss was 
consequential loss and so was excluded by clause 26.1 of the PPA. 
This clause stated: ‘Neither [party] shall be liable to the other party 
in contract, tort, warranty, strict liability, or any other legal theory 
for any indirect, consequential, incidental, punitive or exemplary 
damages or loss of profits.’3

The Corporation’s position was that its claimed losses fell within 
the first limb of the rule in Hadley v Baxendale and were therefore 
recoverable under the PPA. The Corporation’s arguments were: 

•	 In 1994, it was well understood that consequential loss was to be 
determined by reference to the second limb of the rule in Hadley 
v Baxendale. The first limb refers to damages that ‘may fairly and 
reasonably be considered’ as ‘arising naturally, ie, according to the 
usual course of things, from such breach’. The second limb of the 
rule refers to damages that ‘may reasonably be supposed to have 
been in the contemplation of both parties, at the time they made 
the contract, as the probable result of the breach of it’.4

•	 While the law in Australia on consequential loss may have altered 
since 1994, the accepted meaning of consequential loss at the time 
the PPA was entered into should apply to the construction of clause 
26.1 of the PPA. 

•	 In 1994, a reasonable person in Pacific Hydro’s position could have 
foreseen that the damages the Corporation claimed as a result of 
the 2006 flooding incident would be likely to arise in the ordinary 
course of things from a breach of the PPA. 

Pacific Hydro relied on Environmental Systems Pty Ltd v Peerless 
Holdings Pty Ltd5 to support its position that the Corporation’s losses 
were consequential losses. In Peerless, justice Nettle of the Victorian 
Supreme Court of Appeal stated: ‘[I]n my view, ordinary reasonable 
business persons would naturally conceive of ‘consequential loss’ in 
a contract as everything beyond the normal measure of damages’6 

[emphasis added].

Pacific Hydro submitted that ordinary reasonable parties in the 
positions of Pacific Hydro and the Corporation would surely 
have viewed the expenses that the Corporation incurred to hire 
replacement generators, and purchase fuel to operate them,  
as falling outside a range of any ‘normal measure of damages’. 

1 [2013] WASC 356.

2 Regional Power Corporation v Pacific Hydro Group Two Pty Ltd [No 2] [2013] WASC 356.

3 Regional Power Corporation v Pacific Hydro Group Two Pty Ltd [No 2] [2013] WASC 356 at [49], [50], [51] and [76]. 

4 Hadley v Baxendale (1854) 9 Exch 341.

5 Environmental Systems Pty Ltd v Peerless Holdings Pty Ltd [2008] VSCA 26.
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The decision
justice Martin approached the construction of clause 26.1 by referring 
to Darlington Futures Ltd v Delco Australia Pty Ltd7 in which the High 
Court established that the meaning of an exclusion or limitation clause 
was to be ‘determined by construing the clause according to its natural 
and ordinary meaning, read in light of the contract as a whole.’

His Honour noted that the proper approach to construing clause 
26.1 is to start with the words of that provision, rather than with a 
fettering predisposition to construing ‘consequential’ or ‘indirect’ 
loss ‘as only embracing a head of loss that falls under the second limb 
of the rule in Hadley v Baxendale.’ His Honour also noted that it was 
inappropriate to adopt a predisposition to ascertaining the meaning 
of ‘consequential’ or ‘indirect’ loss by reference to the ‘normal 
measure of damages’ referred to in Peerless. 

His Honour referred, with approval, to the view of Professor Carter 
that approaching the construction of ‘consequential’ or ‘indirect’ loss 
by reference to the second limb of Hadley v Baxendale, or by reference 
to the ‘normal measure of damages’ espoused in Peerless, is artificial. 
His Honour described as compelling Professor Carter’s view that both 
these approaches ‘are wrong because they approach the expression 
‘consequential loss’ from particular legal perspectives rather than a 
commercial perspective which will vary from case to case’. 

Commenting on Peerless more broadly, his Honour stated that the 
decision does not explain why, as justice Nettle’s judgment suggests, 
‘profits lost or expenses incurred through breach’ must invariably fall 
outside the scope of a ‘normal measure of damages’. 

His Honour concluded that the losses the Corporation claimed were 
direct losses and so their recovery was not excluded by clause 26.1. 
His Honour based this conclusion on several PPA provisions, including:

•	 clause 16, which made it clear that the PPA envisaged a long-term 
commercial relationship achieved by establishing a take and pay 
regime for electricity, was founded on stated assumptions as to 
‘Reliable Operation’;

•	 clause 16.3, by which the parties recognised that the Corporation 
‘may need to generate its own electricity to make up [a] shortfall or 
obtain the shortfall from another source’;

•	 clause 16.4, which showed that electricity supply was being 
provided in circumstances where the Corporation may have to 
maintain a ‘reliable supply of electricity to its customers during the 
period that Reliable Operation is lost’; and 

•	 PPA provisions, which acknowledged the public character of the 
Corporation’s statutory responsibilities as a supplier of electricity to 
the public, recognised that the Corporation’s obligations run deeper 
than returning profits. 

justice Martin’s view was that the PPA parties were sophisticated 
commercial entities which, against the background of the well-
understood requirement for the Corporation to continue to supply 
its customers with electricity if the power station failed, could be 
taken to have likely appreciated that such a failure would require 
the Corporation to take steps to replace the lost electrical supply. 
His Honour stated that ‘it is inconceivable…that [the] parties did not 
appreciate all these future potentialities in 1994’. 

He went on to state that the power station’s failure to deliver the 
promised levels of energy was not simply a case of the Corporation 
suffering loss of profit (the recovery of which was excluded by clause 
26.1). Rather, the failure rendered the Corporation unable to meet its 
public obligations to supply electricity to its customers, and indicated 
that placing the Corporation in a position where it could not meet 
this responsibility ‘cannot simply be dismissed as being an indirect 
outcome of a PPA non-supply breach.’ 

The practical implications 
The decision shows that the law on consequential loss remains 
unsettled. The decision serves as yet another reminder to parties 
seeking certainty about whether liability for certain types of loss 
will be excluded, to ensure that their exclusion clauses are drafted 
carefully. Best practice is to aim for drafting that specifies, without 
reference to terms such as ‘consequential loss’ or ‘indirect loss’, those 
losses intended to be recoverable and those that are not. 

6 Regional Power Corporation v Pacific Hydro Group Two Pty Ltd [No 2] [2013] WASC 356 at [72].

7 Darlington Futures Ltd v Delco Australia Pty Ltd [1986] HCA 82. 
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The Owners – Strata Plan No 61288 v Brookfield Australia Investments Ltd

A recent decision of the NSW Court of Appeal overturned a Supreme Court decision that stated a building contractor did not owe a duty of care 
for pure economic loss for defective work to a successor in title to the developer of commercial premises.

The facts
In 1997, a developer contracted with Brookfield Australia Investments 
Ltd (then known as Multiplex Construction) to construct a 22-storey 
building in Chatswood. At the same time, the developer entered into 
an agreement with an entity in the Stockland Group under which a 
serviced apartment strata plan would be registered, which would allow 
some of the apartments in the building to be sold to investors. In 1999, 
a certificate of final completion was issued and the strata plan for the 
serviced apartments was registered (Strata Plan No 61288). 

The dispute
In November 2008, the owners of Strata Plan 61288 (the Owners) 
commenced proceedings against Brookfield. The Owners alleged that 
Brookfield owed them a duty of care not to cause them economic loss 
and that this duty was breached by the defects that existed in the 
building which were caused by Brookfield’s negligent construction. 
The issue of whether Brookfield owed the Owners a duty of care was 
decided by justice McDougall as a preliminary question.

At first instance, justice McDougall ruled that Brookfield did not owe 
the Owners a duty of care. The judge based his decision on:

•	 there being no concurrent tortious duty owed by the builder to 
the developer due to the fact that the building contract had been 
negotiated at arms length and therefore there was no duty to 
subsequent owners; 

•	 statutory warranties (similar to those under the Home Building Act 
1989 (NSW)) not being available for serviced apartments and, as 
such, it being implicit that the legislature appeared to have chosen 
to exclude the provision of such warranties as a matter of policy 
choice; and

•	 there was no previous authority for the case that was argued by the 
plaintiff and it was not appropriate for a judge at first instance to 
expand the tortious obligations of a builder under general law. 

The decision
The NSW Court of Appeal overturned the decision of justice McDougall. 
Appeal justice Basten, with Appeal justices Macfarlan and Leeming 
agreeing, found that Brookfield did owe the Owners a duty of care. 

The court’s route to establishing whether Brookfield owed a duty  
of care to the Owners was first to determine whether the defects  
in the construction of the building would give rise to a duty of care 
and, secondly, whether the party claiming the duty was vulnerable 
and therefore entitled to claim for economic loss due to a breach of 
that duty.

Duty of care

The court found that latent defects (defined by the court as 
defects that are not readily detectible by any reasonable process of 
inspection)1 that:

•	 were structural; or 

•	 constituted a danger to persons or property in, or in the vicinity of, 
the apartments; or 

•	 made the apartments uninhabitable;

would be the subject of a duty to exercise reasonable care in the 
construction of the apartments to avoid causing another party to 
suffer loss resulting from a breach of that duty. 2 

1 The Owners – Strata Plan No 61288 v Brookfield Australia Investments Ltd [2013] NSWCA 317 at [49].

2 Ibid 317 at [132].
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Vulnerability

The court then proceeded to follow the High Court’s most recent 
authority on cases of a duty of care for pure economic loss3 and 
confirmed vulnerability as the touchstone for the tort. In so doing, 
it distilled two key aspects in the consideration of whether a party 
would be vulnerable, namely:

•	 an inability to control or influence the physical events that gave rise 
to the loss; and

•	 an inability to negotiate a contractual arrangement imposing 
liability on the defendant.4 

These two issues were analysed, first, with respect to the position of 
the original developer. The court found that the original developer 
was vulnerable with respect to the physical elements that gave 
rise to the loss. This was the case even though a superintendent 
was engaged by the original developer because they had to rely on 
the expertise, care and honesty of the contractor in performing 
its obligations under the contract. This is particularly so given the 
inherent nature of latent defects meant they were undetectable at 
the time a building reaches completion.

Regarding the contractual relationship between the original developer 
and Brookfield, the court found that, although the parties could 
have elected to limit or exclude the general law duty, this had not 
occurred.5 At first instance, justice McDougall discussed the ability of 
a court to imply a term into a contract for professional services. His 
Honour placed significant weight on the High Court’s statement in 
Astley v Austrust that a court ought not to be asking itself why the law 
should imply a term in a contract for professional services, but instead 
should be asking why the law of negligence should have any role at all 
in regulating the relationship of parties to such contracts.6 The Court 
of Appeal found that this test had been taken out of context, rather, 
the court in Astley had accepted that there were concurrent duties 
(although for different reasons the plaintiff was right to elect to bring 
its action in contract).7

In relation to the subsequent owners, the Court of Appeal found that 
if the developer was owed a duty of care, that duty did not simply 
cease when a successor in title came into existence or even when 
the properties were sold to third parties. Indeed, if the developer 
was in a position of vulnerability, then the subsequent owners were 
even more vulnerable as they were unable to monitor construction 
activities in the way that the developer could have.8

Furthermore, the principle that parties to a contract can exclude a 
general law duty of care has no operation for persons who are not 
party to the contract, as was the case at hand.9 The subsequent 
owners were vulnerable as they had no ability to contractually 
allocate risk between themselves and the builder, as they had no 
contractual relationship with the builder. 

3 Perre v Apand (1999) 198 CLR 180; Bryan v Maloney (1995) 182 CLR 609; Woolcock St Investments Pty Ltd v CDG Pty Ltd (2004) 216 CLR 515.

4 A third aspect, being protection through insurance, was also mentioned by the court but then later dismissed, as there was no authority on the point. 

5 The Owners – Strata Plan No 61288 v Brookfield Australia Investments Ltd [2013] NSWCA 317 at [97]-[98].

6 Astley v Austrust Ltd (1997) CLR 1 at [47].

7 The Owners – Strata Plan No 61288 v Brookfield Australia Investments Ltd [2013] NSWCA 317 at [97].

8 Ibid at [123].

9 ibid at [100].
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Home Building Act and novel torts

The Court of Appeal also found that justice McDougall’s conclusion 
regarding to the application of the Home Building Act was mistaken, 
insofar as his Honour had relied on the use of delegated legislation as 
a means of construing the statute.10 In addition, the court found that 
the upholding of a duty of care in such a situation was not a novel 
tort, and pointed to a number of interstate and overseas decisions 
where similar duties had been upheld.11

The practical implications
There are two significant implications that arise out of the Court of 
Appeal’s decision.

The first is that the statutory warrant scheme embedded within the 
Home Building Act does not displace the common law duty of care 
owed by a builder to a developer. 

The second is that the existence of a contract between a developer 
and a builder does not preclude the developer from being vulnerable. 
Although the duty owed to the original developer can be limited 
by the express terms of the building contract, the duty owed to 
a subsequent owner cannot be contracted out of. Rather, the 
vulnerability of the successor is to be assessed on its own merits,  
and without reference to the contractual arrangements between  
the original developer and the Contractor.

10 Ibid at [103].

11 Ibid at [107].
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Hunt & Hunt Lawyers v Mitchell Morgan Nominees Pty Ltd

In its first decision addressing proportionate liability in detail, the High Court has suggested a relatively broad approach to identifying 
‘concurrent wrongdoers’.1

The facts
Using forged signatures, fraudsters entered into a loan agreement 
and mortgage, offering the property of an unknowing third party as 
security. Once the agreement and mortgage had been executed, the 
lender advanced $1 million to the fraudsters. The lender’s solicitors, 
Hunt & Hunt, prepared the documentation. In so doing, they failed 
properly to draft the mortgage to prevent against fraud of this kind. 
In particular, the mortgage only provided recourse against amounts 
owing under the loan agreement, but that agreement was void 
because of the fraud. The fraud was ultimately discovered, by which 
time the fraudsters were bankrupt.

The dispute
The lender sued Hunt & Hunt for negligence in the NSW Supreme 
Court. At first instance, the court held that Hunt & Hunt was negligent 
in preparing the loan agreement and mortgage, but also accepted Hunt 
& Hunt’s submission that the fraudsters were ‘concurrent wrongdoers’ 
for the purposes of the proportionate liability regime in the Civil Liability 
Act 2002 (NSW). On that basis, taking into account the fraudsters’ 
conduct, the court apportioned Hunt & Hunt’s liability at 12.5 per cent, 
such that they were only liable for that portion of the damages amount. 

On appeal, the Court of Appeal held that, while the fraudsters’ conduct 
had caused loss to the lender, it was different from the loss claimed 
against Hunt & Hunt, and that the fraudsters were therefore not 
concurrent wrongdoers with Hunt & Hunt. On this basis, the Court 
of Appeal found that Hunt & Hunt were liable for 100 per cent of the 
damages amount. Hunt & Hunt sought, and was granted, special leave 
to appeal to the High Court.

The decision
The principal issue for determination by the High Court was whether 
the fraudsters and Hunt & Hunt were concurrent wrongdoers for 
the purposes of the relevant NSW proportionate liability regime 
(substantially similar to other such regimes across Australia). The 
relevant legislation defines concurrent wrongdoer, in relation to a 
claim, as ‘a person who is one of two or more persons whose acts or 
omissions (or act or omission) caused, independently of each other or 
jointly, the damage or loss that is the subject of the claim.’ 

Two judgments were handed down, with Chief justice French and 
justices Hayne and Kiefel forming the majority, and justices Bell and 
Gageler in dissent. 

In overturning the Court of Appeal’s decision, the majority’s decision 
(which is binding) turned on whether the lender’s loss was, for the 
purposes of the proportionate liability regime, its inability to recover 
the funds it had advanced to the fraudsters (a broad approach to 
characterising the loss); or, alternatively, whether it was its inability 
to call on the property as security under the mortgage (a narrower 
approach). The majority took the former approach, holding that, in 
assessing whether the fraudsters were concurrent wrongdoers, it was 
simply necessary to determine, on a factual enquiry, whether they had 
materially contributed to the lender’s inability to recover the funds 
advanced to the fraudsters. 

By contrast, the minority gave greater consideration to the relevant 
causes of action, and determined that the loss caused to the lender 
by Hunt & Hunt’s failure to prepare appropriate documents was 
different from that caused by the fraudsters’ conduct. On this basis, the 
minority held that the fraudsters could not properly be characterised as 
concurrent wrongdoers with Hunt & Hunt under the legislation. 

1 [2013] HCA 10.
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The practical implications
Since the introduction of proportionate liability regimes across 
Australia in the past decade, pleadings and submissions related to 
the various concepts employed in the regimes have been fraught 
with difficulty. While many of those difficulties remain, this decision 
provides greater certainty around the approach that should be taken so 
far as identifying concurrent wrongdoers is concerned.

For a defendant, it is desirable that all possible concurrent wrongdoers 
are identified. The effect of the High Court decision is that this will 
include any person who materially contributed to the loss, in the 
sense that the act or omission of that person played some part in 
contributing to the loss. It does not matter that the loss may have been 
caused in a different way by each concurrent wrongdoer.

The broad approach to characterising loss that the High Court adopted 
in this case suggests that in a typical construction dispute, where 
there may be many parties – for example, a designer, a constructor, 
a planning consultant and an environmental consultant etc – courts 
will take a broad approach to characterising any loss suffered to assess 
which parties are concurrent wrongdoers for the purposes of the 
proportionate liability legislation. 
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Thiess Pty Ltd & Anor v Arup Pty Ltd & Ors

This Queensland Court of Appeal decision has reinforced the importance of clear drafting in commercial agreements, especially in relation to 
provisions dealing with cost reimbursement in relationship-based arrangements.

The facts
A collaborative consultancy agreement (CCA) was entered into 
between Thiess Pty Ltd and john Holland Pty Ltd (TJH) on one hand, 
and Parsons Brinckerhoff Australia Pty Ltd and Arup Pty Limited (PBA) 
on the other, under which PBA were engaged as consultants for the 
design of a number of road construction projects. 

There were two particularly important contractual terms, one 
general, one more specific. The general term provided that PBA were 
to be reimbursed for their work at actual cost subject to audit. The 
specific term (found in a schedule) detailed a method for calculating 
payments based on staff rates using a fixed formula. This formula 
was not expressly stated to be subject to audit. 

The dispute
A dispute arose about the proper construction of the CCA in relation 
to the amount payable to PBA.1

PBA claimed that it was entitled to progress payments and a final 
payment calculated on the basis of the rates and the fixed formula in 
the CCA. 

TjH claimed that PBA were entitled to progress payments calculated 
on the basis of rates but that the final amount payable under the CCA 
was to be determined based on ‘actual costs’ subject to audit. 

The decision 

The decision at first instance

The decision of the first instance court, on which we reported in 
our 2012 Construction Year in Review, was that PBA was entitled to 
be reimbursed in accordance with the fixed formula referring to 
staff rates. The court noted that, while considerations about which 
interpretation was more commercially sensible were relevant, the 
actual words and structure of the clauses in question were critically 
important. The court noted that it made sense for parties to define 
the entitlement to compensation in the CCA because leaving that 
figure undetermined until an audit had been carried out, would likely 
cause disputes about which costs a party is properly entitled to. 

The appeal decision 

Contractual interpretation claim

TjH argued that the primary judge erred in finding that the amount 
payable to PBA was to be calculated using the fixed formula referring 
to staff rates. TjH claimed that the CCA limited the application of that 
formula to progress claims and payments, and that the formula was 
not to be used to determine PBA’s final entitlement under the CCA. 

To support its view, TjH argued that the primary judge’s construction 
of the CCA had the improbable result that the general provision 
‘actual costs subject to audit’ when interpreted with the remainder 
of the CCA came to mean ‘deemed or assumed costs’ which were 
not subject to audit. TjH also argued that applying a fixed formula to 
determine appropriate compensation for the actual work carried out 
was not consistent with business common sense. 

1 Thiess Pty Ltd & Anor v Arup Pty Ltd & Ors [2013] QCA 65. 
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PBA argued that the application of the formula was not limited to 
progress claims and payments but also applied to the PBA’s final 
entitlement under the CCA in respect of the project. 

The court found in favour of PBA. 

President McMurdo noted there was a difficulty in determining 
the parties’ objective intentions as to the basis on which PBA were 
entitled to payment because the relevant provisions of the CCA 
were confusing and arguably conflicting. The court applied general 
principles of contractual interpretation to resolve the dispute, 
including the principle that contract provisions should be read in light 
of the entire contract. 

General versus specific provisions 

Appeal justice Muir addressed the issue of why a general provision 
found earlier in the CCA, that is, that PBA were to be reimbursed for 
their work at actual costs subject to audit, should be read subject to 
a more detailed provision found later in the CCA, that is, the provision 
which detailed a fixed formula based on staff rates. 

Appeal justice Muir stated that the clause containing the words 
‘actual cost subject to audit’ had the appearance of a general 
statement that was intended to be further detailed in subsequent 
contractual provisions. His Honour also stated that it was apparent 
that the clause was not intended to stand by itself because the 
general nature of its wording left many potential issues and problems 
unresolved. Thus, although the formula in question was found in a 
latter part of the CCA, the parties had intended that the formula be 
applied to the earlier general provision concerning PBA’s entitlement 
to payment. 

Commercial sense

Appeal justice Muir was also influenced by what he described as the 
odd consequences that resulted from adopting TjH’s interpretation of 
the CCA. His Honour stated that it did not make sense, commercial or 
otherwise, to use an agreed formula to calculate progress claims and 
payments that was then discarded for the purpose of determining the 
actual cost of the project at its conclusion. Not using a formula for the 
actual costs would be time consuming and had potential to give rise 
to disputes about what should be included in the actual costs.

The practical implications
The Court of Appeal’s decision highlights the importance of 
ensuring that provisions that entitle the reimbursement of actual 
costs are clearly drafted. This is particularly important for parties  
to relationship agreements because of the reimbursable nature 
of many alliance and other collaborative contracts. To reduce the 
likelihood of disputes, the terms in these contracts should not only 
define what is reimbursable, but should also expressly set out the 
basis for reimbursement and whether the reimbursement is final or 
‘on account’. 
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Walter Lilly & Company Ltd v Mackay & Anor

This decision of the England and Wales High Court (Technology and Construction Court) is persuasive authority in Australia in relation to 
concurrent delay and global claims.

The facts
Giles McKay engaged Walter Lilly & Company Limited (WLC) to 
carry out construction work on a luxury residential development 
project in London. Work commenced in 2004 with WLC as the main 
contractor. The project was a very troubled one. Design work was 
far from complete at the start of the works and, during the course 
of the project, there were a number of design changes, hundreds of 
variations, and delays in the provision of information and instructions. 

The dispute
There were considerable delays from the outset and practical 
completion was achieved approximately two years late. The 
relationship between WLC and Mr McKay deteriorated significantly. 
WLC commenced proceedings claiming, among other things, an 
extension of time and associated costs.1 

The decision
justice Akenhead’s decision provides some useful guidance in 
relation to the treatment of concurrent delay and the assessment 
of global claims. His Honour’s decision was the subject of an appeal 
application. The appellate court refused the application and did not 
disturb justice Akenhead’s decision.2 

Concurrent delay

Concurrent delay is a delay caused by two or more factors, where at 
least one factor is caused by the contractor or is at the contractor’s 
risk. The court identified two approaches to extensions of time 
where there is concurrent delay. The first approach, which the court 
referred to as the English approach, is that adopted in Henry Boot 
Construction (UK) Ltd v Malmaison Hotel (Manchester) Ltd 3. The 
English approach is that where there is concurrent delay, if one cause 
entitles the contractor to an extension of time, then the contractor 
will be entitled to a full extension of time, notwithstanding that 
the contractor contributed in some way to the delay. The second 
approach, which the court referred to as the Scottish approach, is 
that adopted in City Inn Ltd v Shepherd Construction Ltd 4. The Scottish 
approach is that where there is concurrent delay, the contractor will 
only be entitled to a reasonably apportioned part of the concurrently 
caused delay. 

The extension of time clause in the contract before the court stated 
that practical completion was to be extended to a date that is 
‘fair and reasonable having regard to any of the Relevant Events’. 
In relation to that clause, justice Akenhead favoured the English 
approach and concluded that where a delay was caused by two or 
more factors, one of which is a Relevant Event, the contractor is 
entitled to a full extension of time. His Honour based his conclusion 
of various considerations including the following: 

•	 most of the Relevant Events equated to acts of prevention by 
the principal, and, as such, it would be wrong to construe the 
clause as denying the contractor a full extension of time in those 
circumstances; 

1 [2012] EWHC 1773 (TCC).

2 Walter Lilly and Company Limited v Mackay and Another [2013] EWCA Civ 142 at [14]. 

3 (1999) 70 Con LR 32.

4 [2010] BLR 473.
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•	 there was nothing in the wording of the clause itself that suggested 
that there should be any reduction in an extension of time where 
some fault on the part of the contractor could be established; and 

•	 the words ‘fair and reasonable’ in the extension of time clause did 
not imply that there should be any apportionment in the case of 
concurrent delay; the test in that clause is one of causation. 

While the court noted that concurrent delay was an issue of 
substantial debate between the parties, his Honour ultimately found, 
as a question of fact, that there was no concurrent delay. All events of 
delay were either caused by the principal or were at the principal’s risk 
under the contract.5

His Honour’s decision related to a provision that required any 
extensions of time to be ‘fair and reasonable having regard to any’ 
qualifying causes of delay. Australian standard form contracts 
sometimes have different drafting, for example: 

•	 AS 4000 – 1997 requires an extension of time to be apportioned 
between a qualifying and non-qualifying cause of delay where 
these delays overlap; and

•	 AS 2124 – 1992 denies a contractor an extension of time to the 
extent that one or more non-qualifying causes of delay overlap 
with a qualifying cause of delay. 

justice Akenhead’s decision is limited to extension of time provisions 
like the one before him. His decision does not undo the primacy that 
Australian courts will give to the express requirements of extension of 
time clauses that deal with concurrent delay using other approaches, 
such as the approach in AS 4000 – 1997 or that in AS 2124 – 1992. 

Global claims

The court also provided some guidance on global claims, which the 
court described as a situation in which a contractor’s claim identifies 
numerous causes of delay, a total cost of the job, a net payment 
from the principal, and a claim for the difference between cost and 
payment, without breaking down specific items and attributing each 
to a specific cause. justice Akenhead said that while there is nothing 
wrong with global claims in principle, there are certain evidentiary 
requirements that need to be met. He set out the following principles 
in relation to global claims:

•	 Absent any contractual restrictions, where a contractor claims 
for delay or disruption on a global or rolled up basis, it must 
demonstrate on the balance of probabilities that:

 � events occurred entitling it to loss and damage;

 � that those events caused the delay or disruption; and

 � that delay or disruption caused it to incur loss and damage. 

•	 There is no set way for contractors to prove these elements – they 
may use whatever evidence that is available to satisfy the tribunal 
to the requisite standard of proof.

•	 There is not, as a matter of principle, a requirement that a 
contractor must show that it is impossible to plead and prove cause 
and effect in the normal way or that such impossibility is not the 
fault of the contractor. 

•	 The contractor will generally have to establish that the loss, being 
the difference between the contractor’s costs and what it has been 
paid, would not have occurred in any event. That is, the contractor 
will need to show, on the balance of probabilities, that its tender 
was reasonably well priced and that it would have made a return 
had it not been for the events in question. 

5 [2012] EWHC 1773 (TCC) at [366] and [459].
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•	 The fact that the contractor caused one or more of the factors 
contributing to its global loss is not necessarily fatal to its global 
claim; it will depend on what impact those events had. His Honour 
gave the example of a contractor that makes a £1,000,000 global 
claim. The contractor can prove that but for one overlooked 
£50,000 item in its accepted tender, it probably would have made 
a net return. His Honour stated that the global claim does not fail 
simply because the tender was underpriced by £50,000. Instead, 
the consequence would be that the global claim would be reduced 
by £50,000 because the contractor has not been able to prove that 
£50,000 of the global loss would not have been incurred in any event.  
 
justice Akenhead’s approach is not entirely consistent with a 
leading Australian authority on global claims, the decision of justice 
Byrne in John Holland Construction & Engineering Pty Ltd v Kvaerner 
RJ Brown Pty Ltd (1996) 82 BLR 81. In that case, justice Byrne’s view 
was that global claims could legitimately be made and that such 
claims have risks for contractors because of the evidentiary hurdles 
that contractors must overcome to successfully prosecute such 
claims. However, in contrast to justice Akenhead’s approach, justice 
Byrne’s approach was that a global claim must fail if there is any 
material contribution to the cause of the global loss that was one 
for which the principal is not responsible. 

•	 A global claim should not be rejected simply because the individual 
causal events can be readily quantified and attributed. However, a 
tribunal may be sceptical where a contractor brings a global claim 
but its loss could be proved in a more direct way. 

In spite of His Honour’s considerable analysis of global claims, he 
ultimately found that WLC had not submitted a global claim. Rather, 
it had attempted to link specific additional expenses with the events 
upon which they relied.6 

The practical implications
This English decision is persuasive authority in Australia. Principals 
should bear in mind that, subject to the drafting of the particular 
extension of time clauses in their contracts, this decision could make 
it more difficult to reduce or reject a contractor’s extension of time 
claim where there are concurrent causes of delay. The decision also 
suggests that it may be more difficult to justify rejecting a global 
claim, even where it would have been possible for the contractor to 
make non-global specific claims. 

6 [2012] EWHC 1773 (TCC) at [491].
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Lend Lease Project Management & Construction (Australia) Pty Ltd v Kellogg Brown and Root Pty Ltd

This New South Wales Supreme Court decision confirms that courts will only find a clause void for uncertainty if it is incapable of bearing any 
meaning, or if the court is unable to ascribe to the parties any particular intention.1

The facts
Lend Lease Project Management & Construction (Australia) Pty Ltd 
entered into an agreement with Kellogg Brown and Root Pty Ltd 
(KBR) for KBR to provide design services for the redevelopment of a 
munitions complex.

The agreement provided that KBR’s liability was ‘not to exceed the 
minimum amounts of those policies specified in this Agreement’. 
Under the agreement, KBR was required to effect insurance 
with a ‘limit of cover’ of $5 million, with ‘at least one automatic 
reinstatement per annum of the limit of liability’. The agreement 
identified a particular insurance policy by policy number, expiry date, 
and the insurer’s name.

The dispute
Lend Lease commenced proceedings against KBR for breach of the 
agreement and negligence. KBR sought to rely on the contractual 
limitation of liability mentioned above.

Lend Lease argued that the limitation clause was void for uncertainty, 
on the basis that it was unclear whether KBR’s liability was limited 
with reference to:

•	 the ‘minimum amounts’ in KBR’s insurance policies (ie ‘those 
policies specified in the Agreement’); or

•	 the ‘minimum amounts’ specified in the agreement itself.

Lend Lease said that a further uncertainty arose in identifying the 
‘minimum amount’ in the agreement itself, that is, whether the 
‘minimum amount’ includes only the initial $5 million ‘limit of cover’, 
or is increased by the provision for ‘automatic reinstatements’.

Lend Lease submitted that these two areas of uncertainty together 
resulted in four possible interpretations, and that it was impossible to 
determine which of these possible meanings was intended. 

Lend Lease also argued that the limitation of liability was not 
effective because KBR breached its obligation under the agreement to 
‘take out’ insurance. Lend Lease said that satisfying this requirement 
was a condition precedent to the limitation of liability operating, and 
this would only occur if KBR took out an insurance policy specifically 
relating to the agreement in question. In particular, Lend Lease 
claimed that KBR could not rely on its existing insurance policy, which 
otherwise complied with the agreement, and was in fact identified in 
the agreement.

1 [2013] NSWSC 1142.
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The decision
The court found that the ‘only sensible’ reading was that the 
maximum liability under it was $5 million (that is, the specified ‘limit 
of cover’ in the agreement, without any increase with reference to 
automatic reinstatements). 

The court held that the limitation clause was sufficiently certain, 
relying on High Court authority that a contract will be void for 
uncertainty only if its language is ‘so obscure and is incapable of any 
definite or precise meaning’ that it is impossible to ‘attribute to the 
parties any particular contractual intention’.2 The court will not adopt 
a narrow or pedantic approach to searching for the parties’ intentions, 
particularly in the context of commercial arrangements. 

In relation to the argument that KBR failed to ‘take out’ insurance, 
the court found that, by identifying KBR’s existing policy in the 
agreement, the parties accepted that the existing policy could satisfy 
KBR’s obligation to obtain insurance. Consequently, the agreement 
did not require new or project-specific insurance. 

The practical implications
This decision demonstrates that courts will be reluctant to find 
a clause so lacking in meaning that it is void due to uncertainty, 
particularly in the context of commercial contracts. A clause will 
not be uncertain simply because it is capable of bearing multiple 
meanings: this will only be the case if the court is unable to give any 
particular meaning or intention to the words.

2 Council of the Upper Hunter County District v Australian Chilling and Freezing Co Ltd [1968] HCA 8 per Chief justice Barwick.
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Agripower Australia Ltd v J&D Rigging Pty Ltd & Ors

The Queensland Supreme Court has made it clear that contractors undertaking works of a construction nature on mining leases in Queensland 
will not be able to serve payment claims under the Building and Construction Industry Payments Act 2004 (Qld) (the Act) and have no right to 
refer disputed payment claims to adjudication under the Act.

The facts
The case concerned the Skardon River Mine in Queensland. The land 
on which the mine was situated was subject to two mining leases. 
Agripower Australia Ltd owned mining plant situated on the land and 
j&D Rigging Pty Ltd was the mine operator. Agripower and j&D entered 
into a contract for j&D to dismantle and relocate the mining plant. 

The dispute
j&D purported to submit a payment claim under the Act. Agripower 
refused to pay, claiming the works performed were not ‘construction 
works’ and that the Act did not apply. 

j&D referred the dispute to adjudication and was awarded 
$2.5 million. Agripower commenced proceedings, claiming the 
adjudicator’s decision was void. 

The decision
Payment claims can only be made under the Act for construction work 
performed under construction contracts. To fall within the definition 
of construction work in the Act, the mining plant had to consist of 
‘structures or works “ forming part of the land”’.1 [Emphasis added.] 

justice Wilson held that j&D’s works dismantling the mining plant did 
not fall within the definition of construction work as:

•	 the grant of a mining lease does not create an interest in land. The 
leaseholder is entitled to remove the minerals, but does not ‘acquire 
any estate or interest in the land the subject of the mining lease’.2 
Therefore, mining leases are not land for the purposes of the Act. 

•	 items brought onto the land for the purpose of the mining lease, 
were not fixtures forming part of the land, as these would be 
removed at the expiry of the lease.3

As a consequence of these matters, justice Wilson held that j&D’s 
payment claim did not relate to construction work under the Act 
and, thus, that the adjudicator’s determination was void for want of 
jurisdiction. 

The practical implications
The court has clarified the application of the Act to work of a 
construction nature carried out on mining leases. The decision 
makes clear that contractors undertaking such works will not be able 
to serve payment claims under the Act and have no right to refer 
disputed payment claims to adjudication under the Act. 

This decision has potentially wide ramifications for construction in 
the mining industry because all states and territories have similar 
provisions. However, the concepts of ‘land’ and ‘mining leases’ vary 
under the different legislative regimes of each state and territory, 
making it difficult to predict with any certainty how Agripower will be 
applied in other jurisdictions. 

The Queensland Government is currently reviewing the Act’s 
provisions, including the scope of the definition for construction work. 
No doubt those in the construction industry will watch with interest 
the impact of this decision on any legislative amendments. 

1 Building and Construction Industry Payments Act 2004 (Qld) s10(1)(a),(b) and Agripower Australia Ltd v J&D Rigging Pty Ltd & Ors [2013] QSC 164 at [17] and [18]. 

2 Agripower Australia Ltd v J&D Rigging Pty Ltd & Ors [2013] QSC 164 at [72] 

3 Ibid at [71], [72] and [73].
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McNab NQ Pty Ltd v Walkrete Pty Ltd & Ors

This decision1 confirms the principle that generally a party to a terminated construction contract is unable to have recourse to the Building and 
Construction Industry Payments Act 2004 (Qld) (the Act) in so far as a payment claim is made in relation to a reference date that occurs after 
termination of the contract.

The facts
Walkrete Pty Ltd was a subcontractor to McNab NQ Pty Ltd, carrying 
out concrete work on a construction project at Rockhampton. McNab 
terminated the subcontract on 10 September 2012, on the grounds 
that Walkrete caused a serious potential safety risk. 

Walkrete issued a payment claim dated 1 November 2012, which was 
subsequently substantially upheld in adjudication under the Act.

The Act provides that:

•	 an entitlement to a progress payment arises from a ‘reference date’ 
(section 12);

•	 only one claim can be served in relation to each reference date 
(s17(5)); and

•	 a reference date under a construction contract means the date 
from which a claim can be made, as specified in or worked out 
under the contract or, where it cannot be ascertained from the 
contract, the last day of the month in which the work was carried 
out (schedule 2).

The dispute
McNab sought a declaration from the court that the adjudication was 
void, arguing that the termination of the contract meant that no new 
reference date could have occurred from which a claim could be made 
under the Act. 

The decision
The court adopted the previous decision in Walton Construction (Qld) 
Pty Ltd v Corrosion Control Technology Pty Ltd & Ors 2, and held that the 
termination of the subcontract deprived the subcontractor of further 
reference dates under the contract, and of any entitlement to make a 
claim under the Act. The decision in McNab gives important guidance 
regarding the circumstances in which the principle will apply. 

In Walton, the court gave weight to a provision in the contract which 
stated that, upon termination for default, ‘the rights and liabilities 
of the parties shall be the same as they would be at common law 
had the defaulting party repudiated the Subcontract and the other 
party had elected to treat the Subcontract as at an end and recover 
damages’, meaning that the right to make claims and the accrual of 
reference dates ceased with the exercise of the default termination 
right. McNab makes it clear that the existence of such a clause in 
the contract is not a requirement for the application of the principle, 
as the position that provision expresses is merely reflective of the 
common law.

The court also confirmed that provisions that give effect to or 
facilitate the principle do not, in so doing, amount to contracting 
 out of the Act (and are therefore not void under s99 of the Act).

Finally, the court paid particular attention to the efficacy of the 
termination, and forensically examined whether the safety breach 
had occurred according to the direction of, or with the acquiescence 
of, McNab. Had the contract not been effectually terminated for  
valid reasons, the occurrence of a reference date might not have  
been precluded.

1 [2013] QSC 128.

2 [2011] QSC 67. 
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The practical implications 
When negotiating construction contracts, payment and termination 
clauses should be reviewed to deal with the principle that generally 
a party to a terminated construction contract is unable to have 
recourse to the Act in so far as a payment claim is made in relation to 
a reference date that occurs after termination. 

Contractors may wish to seek to include a provision that allows one 
more reference date to arise following termination. Such a provision 
could allow a contractor to make an additional valid payment claim 
under the Act, which could help enhance cash flow in the usually 
difficult circumstances surrounding termination. 

From a potential respondent’s perspective, the effect this decision 
could have on payment claims under the Act that have been made 
after termination is another important reason to seek legal advice 
when deciding whether to terminate a contract for default. 
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IWD No 2 Pty Ltd v Level Orange Pty Ltd

A NSW Supreme Court decision illustrates that the NSW security of payment legislation may apply to an oral arrangement, even where there 
is evidence in writing of a construction contract with a different party for the same work. The decision also indicates that exceptions to the 
legislation, particularly the provisions under which a party guarantees payment or provides an indemnity, may be interpreted narrowly. 

The facts
IWD No 2 Pty Limited was the owner and developer of a property in 
Randwick, Sydney. In September 2010, IWD engaged a builder, Link 
Constructions (NSW) Pty Ltd under a design & construct contract 
(D&C contract), to design and construct premises on the property.

Level Orange Pty Limited provided architectural services in relation to 
the project, but did not provide any services after December 2011.

In, or around, November and December 2011, a dispute arose 
between IWD and Link, and, in February 2012, the parties agreed 
to terminate the D&C contract. IWD took over the project after 
termination. 

In March 2012, Link entered into external administration.

In September 2012, an adjudicator appointed under the Building and 
Construction Industry Security of Payment Act 1999 (NSW) (the Act) 
determined that:

•	 a ‘construction contract’, within the meaning of section 4 of the 
Act, was made between IWD and Level Orange when IWD took 
over the project in February 2012; and

•	 IWD was liable to make a progress payment of $142,449 to Level 
Orange.

The dispute
In October 2012, IWD commenced proceedings in the NSW Supreme 
Court, seeking a declaration that the adjudicator’s determination was 
made without jurisdiction, contained jurisdictional errors, and was 
therefore void and of no effect.

IWD’s primary contention in support of the declaration it sought was 
that there was no ‘construction contract’ between IWD and Level 
Orange of the kind found by the adjudicator, or at all, to which the Act 
applied.

Alternatively, IWD contended that any ‘construction contract’ 
between it and Level Orange contained undertakings whereby IWD 
guaranteed payment of money owing to Level Orange, or agreed to 
provide an indemnity to Level Orange and, accordingly, that the Act 
did not apply.

The decision
The court held that IWD failed to establish jurisdictional error, and the 
adjudicator’s determination was affirmed.

Was there a ‘construction contract’ to which the Act applied?

Under s4 of the Act, ‘construction contract’ is defined to mean:

a contract or other arrangement under which one party undertakes to  
carry out construction work, or to supply related goods and services,  
for another party.

The term ‘other arrangement’ is not defined in the Act.
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In determining whether a ‘construction contract’ existed between 
IWD and Level Orange, justice Stevenson usefully summarised 
the relevant principles from earlier cases that had considered the 
meaning of an ‘arrangement’ within the definition of ‘construction 
contract’ under the Act,1 noting that it requires, among other things:

•	 something that is more than a ‘mere undertaking’ and ‘can be said 
to give rise to an engagement’, although not necessarily a legally 
enforceable engagement; and

•	 ‘a concluded state of affairs, which is bilateral at least’ under which 
one party, relevantly to this case, agrees to supply services related 
to construction work.2 

His Honour found that the adjudicator had erred in concluding that an 
arrangement was made between IWD and Level Orange when IWD 
took over the project in February 2012, given that no architectural 
services were provided after December 2011.

However, his Honour also found that, during a conversation in 
january 2011, Mr Christofidellis, a director of IWD, made promises or 
representations to Mr Salim, a director of Level Orange, to the effect that:

•	 he would ‘make sure’ that Level Orange was paid for architectural 
services provided for the project; and

•	 IWD would pay Level Orange a deposit, and that IWD would pay 
Level Orange, or ensure that Level Orange was given fortnightly 
payments.

In response, Mr Salim said that, in consideration for those promises, 
Level Orange would provide architectural services for the project.

His Honour found that this conversation was, at the very least, 
an ‘arrangement’ under which Level Orange undertook to supply 
architectural services related to the project for IWD.

IWD submitted that the arrangement made during the january 2011 
conversation was superseded or overtaken by subsequent events. In 
this respect, his Honour noted that Level Orange subsequently sent 
Link a fee proposal at the request of the administration manager 
under the D&C contract (who was acting in the capacity of IWD’s 
agent). This fee proposal was inconsistent with the january 2011 
conversation, in that it did not call for fortnightly payments.

However, the court concluded that the payments that were actually 
made were consistent with the january 2011 conversation rather 
than the subsequent fee proposal Level Orange issued to Link. His 
Honour noted that IWD subsequently paid Level Orange an amount 
by way of deposit, as well as a further lump sum amount. Those 
payments were not referrable to any invoice issued to Link under the 
fee proposal. His Honour accepted Level Orange’s submission that 
these payments were evidence of IWD performing its obligations 
under the arrangement that had been reached with Level Orange in 
january 2011.

Accordingly, his Honour concluded that ‘Level Orange was a 
party to, and entitled to the benefit of, two separate contracts or 
arrangements’3; that is, the arrangement between:

•	 Level Orange and IWD (as evidenced by the january 2011 
conversation); and

•	 Level Orange and Link (as evidenced by the 14 February 2011 fee 
proposal letter and the provision of services by Level Orange to the 
project thereafter).

1 See Machevitch v Andrew Building Constructions [2012] NSWSC 546 and Okaroo Pty Ltd v Vos Construction and Joinery Pty Ltd [2005] NSWSC 45.

2 IWD No 2 Pty Ltd v Level Orange Pty Ltd [2012] NSWSC 1439, [25].

3 Ibid [64].
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Did the exceptions under s 7(3)(c)(ii) and (iii) of the Act apply?

Section 7(3) of the Act relevantly provides:

(3) This Act does not apply to a construction contract to the extent to   
 which it contains: 
 …

(c) provisions under which a party undertakes: 
 …

(ii) to guarantee payment of money owing or repayment of money   
 lent, or

(iii) to provide an indemnity with respect to construction work carried  
 out, or related goods and services supplied, under the construction  
 contract.

His Honour found that neither exception applied to the arrangement 
between IWD and Level Orange. IWD’s obligation to pay was not a 
liability contingent upon any default by Link, or an agreement by IWD 
to save Level Orange from harm or loss it might suffer if Link did not 
pay its fees. Instead, ‘it was an independent promise by IWD that 
Level Orange would be paid for the work it did’.4

The practical implications
It is clear from the court’s decision that ‘other arrangements’ for 
construction works can be established even where there is evidence 
in writing of a construction contract with a different party for the 
same work. The court adopted a narrow interpretation of the scope 
of some of the exceptions to the Act; namely, the provisions under 
which a party guarantees payment or provides an indemnity. 

Accordingly, the court’s decision highlights the need for the 
principal of a construction project to be acutely conscious of the 
potential application of the Act to arrangements they may make for 
construction work or related goods and services. Parties that intend 
to enter into an arrangement such as a guarantee or an indemnity 
and who do not wish their arrangement to attract the provisions of 
the Act should reduce their agreement to writing, rather than rely 
on oral arrangements whose scope and intention may be difficult to 
establish with precision at a later time. 

 4  Ibid [69].
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South East Civil & Drainage Contractors v AMGW Pty Ltd

This decision1 shows that a principal’s failure to object to the late service of a payment claim in its payment schedule may not necessarily be 
fatal in an adjudication, and so serves as a reminder for contractors to ensure that their payment claims are served within the required time.  
The decision also confirms that courts will take a ‘substance over form’ approach to identifying payment claims.

The facts
South East Civil and Drainage Contractors Pty Ltd and AMGW 
Pty Ltd entered into a contract under which AMGW was to 
supply construction materials to South East. This contract was 
a ‘construction contract’ for the purposes of the Building and 
Construction Industry Payments Act 2004 (Qld) (the Act). 

Section 17 of the Act requires that a payment claim: 

(a) must state that it is made under the Act; and

(b) may be served only within the later of:

(i) the period worked out under the construction contract; or

(ii) the period of 12 months after the construction work to which 
the claim relates was last carried out.

On 23 November 2012, AMGW sent an email to South East, attaching 
a tax invoice for the amount of $27,032.06. This invoice related to a 
supply of goods that AMGW made to South East on 22 October 2011. 
The invoice contained the following statement:

This is a claim under the Building and Construction Industry Security of (sic) 
Payment Act 2004 Queensland

South East refused to pay the claimed amount and served a payment 
schedule to this effect. AMGW asserted that the payment schedule 
was served outside the prescribed time period under the Act and filed 
an adjudication application under the Act for the $27,032.

The adjudicator determined that AMGW made a valid payment claim 
under the Act (and South East was liable to pay the claimed amount). 
In particular, the adjudicator held that, given South East failed to 
serve its payment schedule within the prescribed time period under 
the Act, it lost its ability to assert that AMGW’s payment claim was 
invalid on the basis that the claim was served outside the 12-month 
time period.

The dispute
South East applied to the Supreme Court to set the decision aside on 
the basis that:

•	 AMGW’s tax invoice was not a valid payment claim under the Act, 
as it did not clearly state that it was made under the Act; and

•	 AMGW’s payment claim was not valid, as it was served more than 
12 months after the last supply of goods under the construction 
contract between the parties.

The decision
The Supreme Court held that the adjudication decision should be  
set aside.

In relation to the first issue, the court found that the wording used 
in the tax invoice was sufficient for the purposes of the Act (as the 
wording did not leave South East in any doubt that it was a payment 
claim under the Act). In particular, the court remarked that, although 
the invoice used small font, it was legible and this was sufficient for 
the purposes of the Act.

1  [2013] QSC 45.
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As for the second issue, the court found that the payment claim was 
invalid on the basis that it was served more than 12 months after 
the relevant supply of goods. The court, contrary to the adjudicator’s 
finding, determined that South East’s failure to serve its payment 
schedule within the prescribed time was not fatal to its case. The 
Supreme Court noted that, even if the point was not made by South 
East in its payment schedule, the adjudicator was still required 
under the Act to consider the issue in its adjudication of the matter. 
Given the adjudicator did not consider the issue, this amounted to a 
jurisdictional error and rendered the adjudication decision void.

The practical implications
This decision shows that a principal’s failure to object to the late 
service of a payment claim in its payment schedule may not 
necessarily be fatal in an adjudication. In this regard, the decision 
highlights the need for contractors to ensure that their payment 
claims are lodged within the required time. 

It also points to the need for adjudicators to consider all relevant 
requirements of the Act and indicates that a failure to do so may 
render adjudication decisions void. 

Finally, the decision confirms the need for principals to take a 
‘substance over form’ approach when determining whether invoices 
(and similar documentation) they receive constitute payment claims 
under the Act. 
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Re David Scott Ellis; Ex parte Triple M Mechanical Services Pty Ltd [No 2]

A recent decision1 by the Supreme Court of WA not to quash an adjudication determination, even though the adjudicator’s findings may have 
been wrong, revolves around issues of sending responses to an adjudication electronically.

The facts
On 17 january 2013, United Industries Pty Ltd served an adjudication 
application under the Construction Contracts Act 2004 (WA) (the 
CCA) on Triple M Mechanical Services Pty Ltd, relating to a dispute 
over some variation claims under a subcontract between the parties 
concerning air conditioning plant and equipment to be installed at 
the Fiona Stanley Hospital. 

Mr Ellis was appointed as adjudicator and agreed to permit service of 
Triple M’s response by email. 

On 31 january, Triple M sent its response (along with 45 attachments) 
to United and to the adjudicator via email. The adjudicator accessed 
the email and the attached submissions that day but was unable to 
access the remaining attachments until the next day, because they 
were in ‘.rar’ format, and later in PDF and by way of a ‘yousendit’ link. 
Triple M served a hardcopy of the response on both United and the 
adjudicator on 1 February.

On 14 February, the adjudicator made his determination that Triple 
M was to pay an amount to United, being the value of the claimed 
variations. In doing so, he found Triple M had failed to serve its 
response within the 14 days prescribed by section 27 of the CCA 
because he could not access the attachments until the 15th day. 

The dispute
Triple M commenced proceedings to quash the adjudicator’s 
determination on the basis that the adjudicator:

•	 made a jurisdictional error in determining that Triple M had failed 
to serve materials in its response within the 14 days under s27 of 
the CCA;

•	 denied Triple M procedural fairness and therefore made 
a jurisdictional error by declining to take into account all 
documentation and submissions Triple M had included in its 
response; and

•	 made a jurisdictional error by failing to address the issue arising for 
determination, namely the proper application of the construction 
contract terms. 

Triple M relied on s9 of the Electronic Transactions Act 2011 (WA) 
(the ETA), which provides that, where a person is required to give 
information in writing, that requirement is taken to have been 
met if the information is given by electronic means if, at the time 
the information was given, it was reasonable to expect that the 
information would be readily accessible and useable. Section 14 also 
provides that, unless otherwise agreed, the time of the receipt of 
the electronic communication is the time when the communication 
becomes capable of being retrieved by the addressee. 

1  [2013] WaSC 161.
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The decision
The court found against Triple M on each ground and refused to 
quash the determination.

Timing of service

An adjudicator is under no obligation to consider a response to an 
adjudication application served out of time (though the court did 
agree with the view which justice Le Miere expressed in Re Graham 
Anstee-Brook; Ex parte Karara Mining Ltd [No 2]2 that there may be 
‘occasion in which an adjudicator may decide, for good and sufficient 
reasons, that he or she ought to take into account a response, or part 
of a response, received out of time’.) 

Judicial review

While there may be an argument as to whether or not the 
adjudicator’s finding about whether the adjudication response was 
served within time was correct, it was obvious that the adjudicator 
had addressed the issues that had been raised on that point. Even 
if the adjudicator’s finding as to whether the adjudication response 
was served within time was in error, the error did not constitute 
jurisdictional error. 

Format of electronic service 

The court expressed doubts about the adjudicator’s conclusion that 
the response was not served within the required time. However, the 
court said that this was a question of fact to be determined by the 
adjudicator, and did not make a finding on this issue.

The practical implications
A party serving a response out of time runs the risk of the adjudicator 
not considering that response in making a determination. 

A determination under the CCA is not amenable to judicial review for 
a non-jurisdictional error of law, remembering that the purpose of the 
CCA is to provide a rapid dispute resolution process designed to keep 
the money flowing. 

An electronic response to an adjudication application must comply 
with the provisions of the ETA, with the safest option being to check 
in advance that the format of the response (and all attachments) is 
accessible to the other party and the adjudicator. 

2 [2013] WASC 59.
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Maxstra Constructions Pty Ltd v Gilbert & Ors 

This Supreme Court of Victoria decision provides useful guidance for principals concerning what categories of costs are suitable for set-off 
claims in payment schedules.1

The facts
Maxstra Constructions Pty Ltd was head contractor for the 
construction of a new service station. Maxstra subcontracted the 
concreting works to Mr Gilbert, a sole trader. For works completed 
and damage sustained to a diesel tank, Mr Gilbert issued a payment 
claim to Maxstra under the Building and Construction Industry 
Security of Payment Act 2002 (Vic) (the Act). In response, Maxstra 
issued a payment schedule disputing the amount claimed by Mr 
Gilbert and sought to set-off costs for rectification work and delay. 
Maxstra asserted that Mr Gilbert’s claim should be set-off in its 
entirety, and that he also owed further sums of money.

The dispute
Mr Gilbert referred the dispute to adjudication under section 18 of 
the Act. The Adjudicator found against Maxstra, determining that the 
amount set-off from the payment claim for rectification costs was, 
in fact, a claim for damages for breach of contract. Under s10B(2)(c) 
of the Act, claims for damages are deemed to be ‘excluded amounts’. 
Consequently, the adjudicator could not account for the set-off claim 
in calculating Mr Gilbert’s payment entitlements. Therefore, the 
key issue for the court’s determination was whether the estimated 
rectification costs claimed by Maxstra were caught by the Act’s 
‘excluded amounts’ provisions.

Maxstra argued its entitlement to claim rectification costs was 
validated by s11(1)(b)(iv) of the Act, which provides that construction 
work is to be valued having regard to the estimated cost of rectifying 
any defective work. Mr Gilbert contended the adjudicator was correct 
to conclude that the estimated rectification costs was a claim for 
breach of contract damages, for which no payment entitlement 
existed under the Act. He submitted that such interpretation was 
consistent with the purpose of the Act, namely that respondents to a 
payment claim ‘should pay now and argue later’.

The decision
Finding for Maxstra, justice Vickery held that ss 10B(2)(c) and 11(1)
(b)(iv) of the Act appeared to conflict with one another. His Honour 
reconciled the provisions by adopting the Project Blue Sky2 approach 
to interpreting the meaning of competing provisions by reference 
to the language and purpose of the Act as a whole. Specifically, the 
court determined that the concept of a ‘claim for damages’ found in 
s10B(2)(c) has a particular meaning at law where there is a failure to 
discharge a contractual obligation. By contrast, the compensation 
contemplated in s11(1)(b)(iv) is of a different character. It is purely a 
statutory concept and differs to a claim for damages because:

•	 only the cost of rectifying the defect can be taken into account; 
whereas a damages claim can include other sources of 
compensation such as consequential loss; and

•	 a mere estimation of the rectification costs needs to be 
undertaken; whereas a damages claim must be proven on the 
balance of probabilities, and based on admissible evidence.

This interpretation resolved the apparent conflict between the 
provisions. Accordingly, his Honour concluded that the estimated 
cost of rectification works should be accounted for in calculating the 
correct value of Mr Gilbert’s payment claim. As the adjudicator had 
failed to consider whether there was defective work and take the 
relevant rectification costs into account, the matter was remitted 
back to him for fresh determination.

 1 [2013] VSC 243.

 2 Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355. 
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The practical implications
Principals responding to payment claims should be aware that 
certain categories of costs are deemed to be ‘excluded amounts’ 
under the Act. Such costs cannot be set-off in payment schedules 
from amounts otherwise payable to a contractor. While estimated 
rectification costs can be set-off in payment schedules, claims for 
damages cannot. Principals advancing set-off claims should therefore 
ensure that such claims are properly characterised as rectification 
cost claims under s11(1)(b)(iv) of the Act. Set-off claims should be 
limited to the cost of rectification only, excluding other elements 
such as consequential loss. Also, the cost of rectification should be 
expressed as an estimate only.

Importantly, the court’s approach was also consistent with s10 of the 
New South Wales security of payments legislation, which provides 
that any estimated rectification costs for defective work ought to 
be accounted for. Note, however, that the NSW legislation does not 
contain the ‘excluded amounts’ provisions which are contained only 
in the Victorian Act.
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Built Environs Pty Ltd v Tali Engineering Pty Ltd & Ors

In the first decision dealing with the South Australian security of payments legislation1, the South Australian Supreme Court found apparent 
bias on the part of the appointing authority, which rendered the adjudicator’s appointment and determination void.2

The facts

The subcontract and progress claim

Tali Engineering Pty Ltd was the structural steel subcontractor to Built 
Environs Pty Ltd for the construction of the Woolworths Walkerville 
Shopping Centre in Adelaide’s northern suburbs. Built Environs served 
a payment schedule on Tali purporting to set-off the full amount of 
Tali’s progress claim by way of liquidated damages. 

The adjudication application and the adjudication response

Tali served an adjudication application on Built Environs and a 
nominating authority, Nominator Pty Ltd. Tali’s application denied 
Built Environs’ claimed entitlement to a set-off on the basis that Built 
Environs prevented Tali from achieving substantial completion of the 
works. The application was not clear about the legal basis for its denial. 

In its adjudication response, Built Environs said that Tali had not 
claimed for extensions of time, and such claims would now be time 
barred. 

The adjudication determination

Despite accepting that Tali had failed to claim for extensions of time, 
the adjudicator determined that Built Environs was not entitled to 
liquidated damages because of the prevention principle; that is, 
because Built Environs itself caused the delay in achieving substantial 
completion. The adjudicator said that the superintendent’s failure to 
grant discretionary extensions of time resulted in Built Environs being 
unable to recover liquidated damages. 

Nominator Pty Ltd

Nominator had links to both of the parties. Its sole director and 
shareholder was a former project manager of Built Environs. 
Nominator’s manager, Mr Sain, was advising Tali in relation to the 
dispute that gave rise to the adjudication application. 

Before the application was served, Mr Sain, apparently recognising 
that his position would present difficulties in the event of an 
application for adjudication between Built Environs and Tali, stepped 
aside from his role as manager of Nominator in relation to any dispute 
between Built Environs and Tali. Nominator arranged for another 
individual to act on its behalf in place of Mr Sain.

The dispute
Built Environs applied for an order setting aside the determination, 
relying on grounds that included the following: 

•	 there was a reasonable apprehension of bias on the part of 
Nominator; and

•	 the adjudicator failed to afford natural justice. 

The decision
The court held that Built Environs was entitled to a declaration that 
the adjudication determination was void and an order setting aside 
the determination.

1 Building and Construction Industry Security of Payment Act 2009 (SA).

2 Built Environs Pty Ltd v Tali Engineering Pty Ltd & Ors [2013] SASC 84.



  ChapTeR 2: aDjUDICaTION & SeCURITy Of paymeNT LegISLaTION

Bias of Nominator

The court stated that it ‘is the evident purpose of the Act that the 
nominating authority must be independent of the parties to ensure 
both the reality and the appearance of fairness in selection of the 
adjudicator.’ Mr Sain had an interest in the selection of an adjudicator 
as a consequence of his role as an advisor to Tali. The court’s view was 
that this might lead a fair-minded observer to reasonably apprehend 
that Nominator might not bring an impartial mind to the task. 

This was not overcome by Mr Sain stepping aside and another 
individual acting for Nominator in relation to the adjudication. The 
situation was not analogous to a ‘Chinese wall’ within a law firm, 
principally because of the different legal principles involved: this case 
was about bias on the part of a decision maker, rather than a conflict 
of interest owed to different parties.

The reasonable apprehension of bias amounted to a failure 
by Nominator to afford natural justice, and invalidated the 
determination.

Obligation to seek further submissions and evidence

The court held that natural justice required the adjudicator to call 
for further submissions and evidence, or convene a conference 
of the parties, before making a finding on a matter on a basis for 
which neither party had contended. This applied to the adjudicator’s 
determination that liquidated damages did not apply on the basis 
of the prevention principle. To properly make such a determination, 
the adjudicator would need to have found that the superintendent 
had failed to grant a discretionary extension of time unreasonably or 
in bad faith. Neither party raised the power to grant a discretionary 
extension, nor allegations of unreasonableness or bad faith.

The practical implications 
In South Australia, nominating authorities must not nominate an 
adjudicator if a fair-minded observer might reasonably apprehend 
that the authority might not bring an impartial mind to the task. 
Proceeding with a nomination in such circumstances could render the 
adjudicator’s appointment and any subsequent determination by that 
adjudicator void. 

While this decision only addresses the South Australian legislation, 
nominating authorities in all states and territories have similar 
functions and derive their powers from similar statutory provisions. 
Accordingly, principals and contractors across Australia should 
consider whether there is anything that might give rise to a 
reasonable apprehension of bias on the part of the nominating 
authority. If any concerns are identified, it would be prudent to  
raise them with the authority at the earliest opportunity.
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WTE Co-Generation & Anor v RCR Energy Pty Ltd & Anor

Courts will generally be slow to declare dispute resolution clauses uncertain. However, parties should ensure that the dispute resolution clauses 
in their contracts describe the process of dispute resolution to be followed with sufficient certainty because a failure to do so will result in the 
clause being declared unenforceable. 

The facts 
A dispute arose between the supplier of a co-generation plant to be 
fired by paper mill residues, RCR Energy Pty Ltd, and the principals, 
WTE Co Generation and Visy Energy Pty Ltd, about the plant. 
Litigation was commenced after one of the principals purportedly 
terminated the contract. 

The supplier applied to stay the litigation on the basis that the 
contract’s dispute resolution clause had not been complied with. The 
principals opposed the stay application on the basis that the dispute 
resolution clause was uncertain and hence unenforceable. 

The dispute resolution clause required an initial meeting of the 
parties following a written notice of dispute. If the dispute was not 
resolved, the clause provided, critically, that:

within a further 7 days a senior executive representing each of the parties 
must meet to attempt to resolve the dispute or to agree on methods of doing 
so.1 [Emphasis added.]

The clause went on to provide that ‘[i]f the dispute has not been 
resolved within 28 days of service of the notice of dispute, that 
dispute may be referred to litigation’.2

The dispute 
The issue before the court was whether the dispute resolution clause 
was sufficiently certain. 

The supplier argued that the court should stay the litigation because 
a senior executive meeting never occurred, which meant that the 
requirements of the dispute resolution clause had not been satisfied. 

The principals argued that the clause was not sufficiently certain 
because of the requirement that the senior executives had to agree 
on methods of resolving the dispute.3

The decision 
The court4 indicated that a dispute resolution clause would be void for 
uncertainty if the process was not sufficiently certain. justice Vickery 
referred with approval to the statement of justice Giles in Hooper 
Bailie Associated Ltd v Natcon Group Pty Ltd 5 that:

[w]hat is enforced is not cooperation and consent but participation in a 
process from which consent might come6

and the subsequent statement of justice Einstein in Aiton Australia 
Pty Ltd v Transfield Pty Ltd 7 that: 

[i]t is for this reason that the process from which consent might come must be 
sufficiently certain.8

1 WTE Co-Generation & Anor v RCR Energy Pty Ltd & Anor [2013] VSC 314 at [12]. 

2 Ibid at [12]. 

3 Ibid at [30]. 

4 [2013] VSC 314.

5 (1992) 28 NSWLR 194 at [206].

6 WTE Co-Generation & Anor v RCR Energy Pty Ltd & Anor [2013] VSC 314 at [33]. 

7 [1999] NSWSC 996 at [61] – [62]. 

8 WTE Co-Generation & Anor v RCR Energy Pty Ltd & Anor [2013] VSC 314 at [34]. 
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justice Vickery refused to grant a stay because his Honour’s view 
was that the process established by the contract’s dispute resolution 
clause was insufficiently certain to be enforceable.9 His Honour took 
this view for two reasons. First, the clause provided that the parties 
must meet either to attempt to resolve the dispute or to agree on 
methods of doing so. In his Honour’s view, this was uncertain because 
the clause did not provide a process to determine which out of the 
two options should be pursued. 

Second, one of the requirements of the clause was for the senior 
executives to ‘agree on methods of [resolving the dispute]’ in 
circumstances where the contract did not specify what method should 
be adopted to do so. This, his Honour said, meant ‘the method of 
resolving the dispute is to depend on the parties[‘] further agreement 
as to the method to be employed’.10 This amounted ‘to an agreement to 
agree on the process of dispute resolution to be employed’.11

His Honour drew a distinction between the clause before him and the 
dispute resolution clause that was found to be enforceable in United 
Group Rail Services Ltd v Rail Corporation of New South Wales.12 That 
clause provided for senior representatives of each party to: 

meet and undertake genuine and good faith negotiations with a view to 
resolving the dispute or difference.13

This clause did not include the words ‘or agree on methods of doing 
so’. justice Vickery found this set it apart from the clause before him 
and distinguished United Group Rail Services on this basis.

justice Vickery outlined the following principles which guide courts 
when it comes to assessing the certainty of dispute resolution clauses 
that are expressed to be pre-conditions to litigation or arbitration:14 

•	 courts should generally be slow to declare dispute resolution 
clauses void for uncertainty; 

•	 dispute resolution clauses should be interpreted ‘robustly’ by 
avoiding ‘a narrow or pedantic approach in favour of a commercially 
sensible construction’ with the objective of upholding the parties’ 
bargain; 

•	 the use of broad and general words will not make a dispute 
resolution clause uncertain if a sensible meaning can be given to 
them; 

•	 a dispute resolution process does not need to be ‘overly structured’ 
to be certain – a ‘court does not need to see a set of rules set out in 
advance by which the agreement, if any, between the parties may 
in fact be achieved’; and 

•	 a ‘contract which leaves the process or model to be utilized for the 
dispute resolution ill defined, or the subject of further negotiation 
or agreement, will be uncertain’. 

The practical implications 
Construction and commercial contracts often include dispute 
resolution clauses that require a number of steps to be taken as 
preconditions to litigation or arbitration. Such clauses should not 
leave the process to be followed to resolve disputes to be determined 
by the further agreement of the parties. 

Dispute resolution clauses that contain alternative methods of 
resolving a dispute should also clearly specify the order in which those 
methods are to be pursued. The failure to clearly specify the dispute 
resolution process to be followed is likely to result in the clause being 
declared uncertain and unenforceable. 

To avoid any potential uncertainty involved with dispute resolution 
clauses that contain alternative methods of resolving a dispute, 
parties should consider adopting a dispute resolution process 
similar to that in United Group Rail Services that required senior 
representatives to meet and undertake good faith negotiations to try 
to resolve the dispute. 

9 Ibid at [47] and [48]. 

10 Ibid at [42] – [44]. 

11 Ibid at [47]. 

12 (2009) 74 NSWLR 618.

13 WTE Co-Generation & Anor v RCR Energy Pty Ltd & Anor [2013] VSC 314 at [18] – [23].

14 Ibid at [39]. 



  ChapTeR 3: aRbITRaTION, expeRT DeTeRmINaTION & DISpUTe ReSOLUTION

Dura (Australia) Constructions Pty Ltd v Hue Boutique Living Pty Ltd

This Victorian Supreme Court decision considers the distinction between contract clauses that require a determination to be made in a purely 
mechanical way and clauses that allow an element of discretion to be exercised in making a determination. The former can only yield one 
correct result, while the latter can produce a range of legitimately differing outcomes.1 

The facts
Hue Boutique Living Pty Ltd engaged Dura (Australia Constructions) 
Pty Ltd under a standard form building contract. Hue Boutique 
terminated the contract and took all of the remaining works out of 
Dura’s hands.

Dura claimed Hue Boutique had breached the contract. At trial, 
Dura’s claims were dismissed and Hue Boutique was successful 
in a counterclaim against Dura. The counterclaim was based on 
a provision in the contract that required the Superintendent to 
‘ascertain’2 the cost to complete the works, and to certify the 
difference between that cost and the amount that would have been 
payable to Dura had it completed the works. The difference was the 
amount Dura was ordered to pay Hue Boutique in the counterclaim. 

Dura appealed only on the counterclaim.

The dispute
On appeal, the two key issues for determination were whether Dura 
could dispute the correctness of the Superintendent’s certificate 
and whether the Superintendent had complied with the contract in 
ascertaining the cost to complete and certifying the cost difference. 

Dura claimed the Superintendent had not complied with the contract 
because the Superintendent had exercised discretionary judgment 
when ascertaining the costs. Dura argued the term ‘ascertain’ did 
not allow the Superintendent to employ any subjective opinion and 
instead required a purely mechanical assessment of the costs, which 
could only produce one correct result.

The decision
President Maxwell discussed the principles applying to when a court 
can review a determination, stating the critical question was whether 
the determination was made in accordance with the contract. If it 
was, then the parties are bound by it.

His Honour went on to draw a distinction between determinations 
involving the exercise of a discretionary judgment and those that 
involve a purely mechanical application of fixed and objective criteria 
that can only yield one correct result. In the case of a determination 
involving a mechanical exercise, an error by the certifier would be a 
breach of the contract. With a discretionary determination, on the 
other hand, a ‘wide range of legitimate decisions may apply, and 
opinions may legitimately differ as to virtually all of the relevant 
issues.’3 If a discretionary determination complies with the terms of 
the contract, then it will be binding and cannot be set aside, even if it 
contain errors. 

President Maxwell then went on to consider whether the certification 
clause in dispute involved a mechanical determination process, or 
allowed some discretion. Dura claimed the word ascertain ‘allowed 
no room for judgment, or estimation, or subjective opinion’ in the 
calculation of the costs.4 Instead, Dura argued the word ‘ascertain’ 
meant the costs must be determined using a mechanism that could 
only yield one uniquely correct value.

1 Dura (Australia) Constructions Pty Ltd v Hue Boutique Living Pty Ltd [2013] VSCa 179.

2 Ibid at [3].

3 Ibid at [20].

4 Ibid at [12].
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His Honour interpreted ‘ascertain’ by analysing the contract as 
a whole, including examining how the word was used in other 
provisions. In two other clauses of the contract, the parties had used 
the word ‘reasonable’ to describe the way the Superintendent should 
ascertain certain amounts and generally perform his functions. 
President Maxwell stated that determining what is ‘reasonable’ 
essentially involves an exercise of judgment or discretion. It was 
therefore clear from the language used that the parties intended the 
word ‘ascertain’ in these other clauses to mean a process involving 
estimation or approximation. 

His Honour noted the contractual interpretation principle that 
‘where parties to a carefully drafted agreement have used the same 
word more than once in the document, they intended that it have 
the same meaning each time.’5 Based on this principle, President 
Maxwell concluded the parties had intended the Superintendent to 
exercise discretionary judgment in ascertaining the costs rather than 
undertaking a purely mechanical application of a fixed formula. Given 
this, His Honour concluded the Superintendent had complied with 
the contract by using the Superintendent’s discretion to certify the 
costs, making reasoned judgments based on his professional skills 
and following the process specified in the contract.

The parties were therefore bound by the determination.

Dura also argued that it was unlikely the parties had intended to 
make the Superintendent’s certification final and binding because the 
Superintendent was not independent. Dura relied on the judgment of 
Lord Hoffman in Beaufort Developments (NI) Ltd v Gilbert –Ash  
NI Ltd 6, which held that courts should not readily assume a contractor 
intended to be bound by certificates issued by an architect who was 
an agent of the employer and therefore not independent. The court 
rejected the judgment of Lord Hoffman based on the reasoning in 
W M C 7 that it would have been obvious to Dura when it entered 
the contract that the Superintendent might tend to favour Hue 
Boutique’s interests when making discretionary judgments. Having 
expressly agreed to this arrangement, Dura could not now seek to 
avoid being bound by the certification. It is worth noting the court 
applied W M C 8, which concerned a determination made by a party 
to the contract, to Dura, which involved a determination made by a 
Superintendent who was not a party to the contract. 

The practical implications
This decision confirms that when courts are assessing the validity 
of discretionary determinations made under a contract, the critical 
question is whether the determination was made in accordance with 
the contract, not whether the determination contained errors. 

It is commonplace in construction contracts for a particular amount 
to be ascertained by a Superintendent. This decision provides 
guidance as to the circumstances in which courts may find that a 
Superintendent has failed to ascertain an amount in accordance with 
the contract. 

5 Ibid at [26].

6 [1991] 1 AC 266.

7 W M C (1990) 20 WAR 489.

8 Ibid.
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Plenary Research Pty Ltd v Biosciences Research Centre Pty Ltd

This appeal decision indicates that a clause may constitute a mandatory referral of a dispute for determination by a particular method of 
dispute resolution, in this case expert determination, even if the clause uses language such as ‘may’ as opposed to ‘shall’ or ‘must’, particularly 
where such mandatory referral is consistent with commercial efficacy.

The facts
Biosciences Research Centre Pty Ltd and Plenary Research Pty Ltd 
entered into a contract under which Plenary was required to design, 
construct and operate a biosciences research facility at Latrobe 
University in Melbourne. 

Plenary submitted three extension of time claims under the 
agreement. Biosciences rejected those claims and Plenary delivered a 
notice of dispute in relation to those rejections. 

Biosciences claimed that, under clause 26.16 of the agreement, it had 
referred the disputes in the notice of dispute for resolution by expert 
determination under the expert determination procedure in clause 
52 of the agreement. Biosciences asserted that clause 26.16 gave it 
a unilateral right to refer disputes about extension of time claims to 
expert determination. 

Plenary claimed that, under clause 26.16, Biosciences was not 
able to unilaterally elect to have those disputes resolved by expert 
determination. Plenary’s position was that all the disputes in the 
notice of dispute had been referred to arbitration under the exclusive 
regime for dispute resolution in clauses 50 to 53 of the agreement. 

As reported in the 2012 Construction Year in Review, the Victorian 
Supreme Court found in favour of Biosciences. Plenary appealed. The 
issue before the Victorian Court of Appeal was whether clause 26.16 
mandated the referral of disputes about extension of time claims to 
expert determination.1 

The relevant provisions of the agreement are set out below. 

‘26.16 Extension of time disputes

…any dispute about an extension of time claim…including a rejection of 
an extension by the Project Director…may be referred by either party for 
resolution by an Independent Expert in accordance with the Accelerated 
Dispute Resolution Procedures, and in making a determination, the 
Independent Expert must be instructed to have regard to the Change 
Compensation Principles and this Clause 26.

50. Dispute Resolution

50.1 Disputes

If any Dispute arises between the parties…then the Dispute will be resolved in 
accordance with Clauses 50 to 53. 

50.2 Notice of Dispute

If there is a Dispute, then a party may deliver to the other party a Notice of 
Dispute... 

51. Senior Negotiations

(a) …where a Notice of Dispute [has] been delivered under Clause 50.2, then 
the [parties] will meet and attempt in good faith to resolve the Dispute within 
5 Business Days of the delivery of the Notice of Dispute under Clause 50.2. 

(b) If the meeting required by paragraph (a) does not occur or having occurred 
fails to resolve the Dispute, then:

(i) [Plenary]; and 

(ii) [Biosciences],

will meet and attempt in good faith, within 10 Business Days of delivery of the 
Notice of Dispute under Clause 50.2, to: 

(iii) resolve the Dispute; or 

(iv) agree that the Dispute be referred to either an Independent Expert 
under Clause 52 or to arbitration under Clause 53. 

1 [2013] VSCA 217.
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(c) If the meeting required by paragraph (b):

(i) does not occur; or

(ii) having occurred fails to resolve the Dispute or to agree on whether 
the Dispute should be referred to an Independent Expert or an arbitrator, 
within 30 days of the delivery of the Notice of Dispute, the Dispute shall be 
referred to arbitration under Clause 53…

52. Accelerated Dispute Resolution Procedures

(a) (Agreement):…

(i) if this Agreement expressly provides that a Dispute shall be referred for 
determination by an Independent Expert…then Clause 51 shall not apply…
and the parties shall agree on an Independent Expert to determine the 
Dispute…’ [Emphasis added.] 

The dispute
Plenary argued that clauses 50 to 53 constituted an exclusive regime 
for dispute resolution where a notice of dispute had been delivered. 
Under that exclusive regime, all disputes must be resolved by 
arbitration unless the parties agree to expert determination under 
clause 51(b)(iv) or unless the exception in clause 52(a)(i) applies. That 
exception applies only if the referring clause expressly provides that 
a dispute ‘shall be referred’ to expert determination, which means 
that the referring clause must use mandatory language such as ‘shall’ 
or ‘must’. Plenary noted that clause 26.16 used ‘may’, as opposed 
to ‘shall’ or ‘must’, and, on that basis, argued that clause 26.16 does 
not enliven the exception in clause 52(a)(i). Plenary supported this 
argument by pointing to other provisions which, in contrast to 
clause 26.16, referred certain disputes to expert determination using 
mandatory language. Plenary also noted that if clause 26.16 were to 
lead directly to the exception in clause 52(a)(i), it would bypass and 
render nugatory clause 51, which provides the dispute resolution 
procedure for all disputes where a notice of dispute is delivered. 

Biosciences argued that the word ‘may’ in clause 26.16 recognised 
that a party who wishes to dispute the project director’s decision 
about an extension of time claim has a right to refer that decision 
to expert determination. Biosciences asserted that neither party 
can unilaterally deprive the other party of its entitlement to refer 
extension of time claim disputes to expert determination under 
clause 26.16 of the agreement. Biosciences also contended that 
Plenary’s interpretation would render clause 26.16 with no work to 
do because clause 51 already provides the parties with the ability to 
agree to refer disputes to expert determination. 

The decision
The Court of Appeal upheld the trial judge’s finding that the disputes 
in the notice of dispute be resolved by expert determination. The 
court agreed with the trial judge that the word ‘may’ in clause 26.16 
does not render the clause permissive but rather indicates that a 
party has a choice whether or not it seeks to invoke clause 26.16. 
The court stated that ‘the right to refer a dispute under cl 26.16 is 
conferred on either party’, and that the word ‘may’ in clause 26.16 
only indicated that it was not obligatory for either party to exercise 
this right.

The court noted that the object of contractual interpretation is to 
discover the contractual obligations that reasonable persons in the 
position of the parties would objectively have intended the language 
of the agreement to create. 

The court stated that the construction adopted by the trial judge 
gives clause 26.16 important work to do, whereas Plenary’s 
construction of clause 26.16 would give that provision very little 
work to do. That is, on Plenary’s construction, the parties could 
reach agreement, under clause 51, to refer a dispute to expert 
determination, in the same way as could occur in the absence of 
clause 26.16. The court’s view was that it was unlikely that Plenary’s 
construction of clause 26.16 was what the parties intended when 
they agreed on clause 26.16 in the context of clause 26, which deals 
with the very important topic of time in a large building contract.
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The court also noted that it is ‘commercially efficacious’ for the 
parties to agree on dispute resolution procedures so that disputes 
as to the decision concerning extensions of time directly engage 
the Accelerated Dispute Resolution Procedures. In this regard, the 
court stated that extension of time claims are ‘notorious in building 
disputes’, and that ‘it is reasonable and sensible for them to be 
resolved using a “fast track” process’.

The practical implications
This decision demonstrates the courts will generally prefer an 
approach to contractual interpretation that gives all the provisions of 
a contract work to do, over an interpretation in which a provision is 
inoperative. The decision also indicates that a clause may constitute 
a mandatory referral of a dispute for determination by a particular 
method of dispute resolution, in this case expert determination, 
even if the clause uses language such as ‘may’ as opposed to ‘shall’ or 
‘must’, particularly where such mandatory referral is consistent with 
commercial efficacy.
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Aquila Coal Pty Ltd v Bowen Central Coal Pty Ltd

Legal professional privilege will attach to communications involving inhouse lawyers who are not admitted in Australia but are admitted to 
practice elsewhere.1

The facts 
A dispute arose between the parties to a joint venture agreement 
for the development of a proposed Queensland mine. The defendant 
claimed it could withhold certain documents, communications 
between the defendant’s inhouse legal team and its commercial 
managers, on the ground of legal professional privilege. The plaintiff 
argued that legal professional privilege could not apply because the 
defendant’s general counsel was not admitted as an Australian legal 
practitioner. 

The dispute 
To decide whether the documents were protected from disclosure 
by legal professional privilege, the court was required to determine 
whether legal professional privilege could apply to legal advice given 
by lawyers who are not admitted as legal practitioners in Australia. 

The decision 
justice Boddice rejected the view that legal professional privilege 
could not apply simply because the defendant’s general counsel was 
not admitted as a legal practitioner in Australia. Instead, his Honour 
followed the decision of the New South Wales Supreme Court in Ritz 
Hotel Ltd v Charles of the Ritz Ltd (No 4)68 and concluded that legal 
professional privilege may attach to communications involving an 
inhouse lawyer who is admitted to practice elsewhere. He also noted 
that the Legal Profession Act 2007 (Qld) did not support the plaintiff’s 
position because the legislation does not purport to regulate the 
availability of legal professional privilege. 

His Honour went on generally to uphold the claims for legal 
professional privilege because:

•	 the communications were for the dominant purpose of obtaining 
or giving legal advice (advice privilege), or to conduct or aid in the 
conduct of litigation in reasonable prospect (litigation privilege); 

•	 the inhouse legal team, although they had provided legal advice 
in the context of commercial considerations, had done so 
acting as independent legal advisers, as opposed to commercial 
representatives of the defendant; and 

•	 the communications were confidential. 

His Honour held that it would be contrary to the public interest 
and policy grounds that underlie legal professional privilege for 
that privilege to be lost merely because the legal adviser, who was 
admitted to practice, was not admitted to practice in Australia. 

The practical implications 
Inhouse counsel of multinational companies or companies operating 
across national borders should take comfort that the legal advice 
given by members of their teams, who are not admitted to practice 
in Australia, will still be privileged in Australia if the advice otherwise 
satisfies the requirements for legal professional privilege in Australia. 

1 [2013] QSC 82.

2 (1987) 14 NSWLR 100.
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TCL Air Conditioner (Zhongshan) Co Ltd v The Judges of the Federal Court of Australia

The High Court has upheld the constitutional validity of recent amendments to federal arbitration legislation that were made to strengthen 
Australia’s international arbitration regime by better providing for the finality of arbitral awards. 

The facts
Castel Electronics Pty Ltd and TCL Air Conditioner were parties 
to an agreement that gave Castel exclusive rights of distribution 
in Australia of TCL-manufactured air conditioners. In july 2008, 
arbitration proceedings were commenced under the agreement’s 
arbitration clause, which required any disputes to be determined by 
arbitration seated in Australia. In November 2009, following a dispute 
concerning the scope of the arbitration clause, the Victorian Supreme 
Court held that only claims under the agreement itself (and not any 
other agreements entered into under the head agreement) could be 
arbitrated under the arbitration clause.1 

On 23 December 2010, an award was made in favour of Castel (the 
award). TCL sought to resist Castel’s subsequent enforcement of the 
award in the Federal Court, arguing (among other things) that the 
International Arbitration Act 1974 (Cth) (the IA Act) did not give the 
court jurisdiction to enforce non-foreign arbitral awards (ie those 
rendered under an arbitration seated in Australia). This challenge was 
rejected by the Federal Court. 

In a final effort to avoid liability for the $3.5 million arbitral award, 
TCL challenged the constitutional validity of certain amendments to 
the IA Act that were intended to enhance Australia’s standing as an 
arbitration-friendly jurisdiction, including those which: 

•	 incorporated most of the provisions of the 2006 version of the 
UNCITRAL Model Law on International Commercial Arbitration; and 

•	 provided for the mandatory application of the Model Law (except 
insofar as it can be displaced on its own terms) as the law for 
international commercial arbitrations seated in Australia.

The dispute
Before the High Court, TCL submitted that because:

•	 the Model Law does not permit a court to refuse enforcement of 
an arbitral award by reason of an error of law (which was previously 
possible under the former Commercial Arbitration Acts); and

•	 the Model Law now applies exclusively as the law applicable to 
arbitrations seated in Australia, 

the provisions of the IA Act giving effect to the Model Law were 
constitutionally invalid.

 
TCL further argued that the IA Act:

•	 undermined the institutional integrity of the courts by denying the 
Federal Court the capacity to refuse to enforce an award containing 
an error of law; and 

•	 as a corollary, permitted sovereign judicial power to be invested 
in a body (ie an arbitral tribunal) that is not a court organised 
under Chapter III of the Commonwealth Constitution and which 
substantively applies the law without the supervision of a Chapter 
III court. 

Put another way, TCL said that the enlistment of court powers to 
enforce an arbitral award, where the court is incapable of entertaining 
a claim that the tribunal made an error of law, strips the court of 
‘decisional independence’ and reduces it to a rubber stamp. 

The significance of the case is attested to by the intervention of the 
Attorneys-General of the Commonwealth and each state and the 
amici curiae appearances of the Australian Centre for International 
Commercial Arbitration, the Institute of Arbitrators and Mediators 
Australia, and the Chartered Institute of Arbitrators. 

1 TCL Airconditioner (Zhongshan) Co Ltd v Castel Electronics Pty Ltd [2009] VSC 553.
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The decision
TCL’s case was rejected unanimously by the High Court.2 The joint 
judgments of, on the one hand, Chief justice French and justice 
Gageler, and, on the other, justices Hayne, Crennan, Kiefel and Bell, 
while differing subtly in emphasis, made broadly, the following three 
points.

•	 First, the common law recognises the right of parties to voluntarily 
submit a dispute to an arbitrator. By agreeing to do so, the parties’ 
original rights are extinguished and replaced by the terms of the 
award, which may then be enforced by a court. 

•	 Second, in making findings of fact and law, an arbitrator is not 
purporting to exercise the judicial power of the sovereign state. This 
is because the arbitrator’s authority to decide the controversy has 
been voluntarily referred to her or him by the parties. By contrast, 
the judicial power of the Commonwealth invested in courts 
established under Chapter III of the Constitution is a coercive power 
levied against the will of at least one party to a dispute. 

•	 Third, the enforcement of an arbitral award by the Federal Court 
under Articles 35 and 36 of the Model Law is an exercise of 
judicial power involving the determination of questions of legal 
right or obligation as to the existence of an enforceable award in 
accordance with a set of statutory boundaries as to when such an 
award will be enforceable. However, enforcement simply provides 
the parties with the substance of their bargain, namely, that their 
dispute be determined privately, and that they will be bound by the 
arbitrator’s decision notwithstanding any error in reasoning. The 
Federal Court does not endorse an arbitrator’s reasoning (flawed 
or otherwise). Instead, the arbitral award and the reasoning behind 
it are confined to the parties to the award and have no broader 
application to other disputes of a similar kind. 

Accordingly, the decision presents important qualifications to well-
publicised comments made by the High Court in Westport Insurance 
Corp v Gordian Runoff Ltd 3 that arbitration is not ‘purely a private 
matter of contract, in which the parties have given up their rights to 
engage judicial power’ and is not ‘wholly divorced from the exercise of 
public authority’. 

The practical implications
Consistent with the High Court’s decision is the judgment of the NSW 
Supreme Court in Ashjal Pty Limited v Alfred Toepfer International 
(Australia) Pty Ltd 4 (handed down in November 2012). This case 
involved a constitutional challenge to certain provisions of the 
Commercial Arbitration Act 2010 (NSW) (the CAA) relating to setting 
aside and enforcing arbitral awards that were challenged on similar 
grounds as in the TCL case before the High Court. The NSW Supreme 
Court commented that ‘the arbitrator, acting under contract, is not 
exercising state, judicial, governmental or executive power’, and held 
that the court’s ‘institutional integrity’ or ‘decisional independence’ 
was not impaired by the CAA. 

TCL and Ashjal have confirmed that Australia’s domestic and 
international arbitration laws are consistent with modern standards 
generally expected by parties in terms of party autonomy and the 
finality of arbitral awards. These decisions affirm judicial support for 
arbitration as a reliable and final means of determining disputes in 
Australia. 

The TCL and Ashjal decisions should give construction industry 
participants confidence that they can use Australia’s domestic and 
international arbitration legislation to resolve their disputes through 
arbitration where they decide that arbitration is the preferred dispute 
resolution process. 

2 [2013] HCA 5.

3 [2011] HCA 37.

4 [2012] NSWSC 1306.
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Gujarat NRE Coke Limited v Coeclerici Asia (Pte) Ltd

This case confirms the Federal Court’s continuing pro-enforcement approach to foreign arbitral awards and shows that, in enforcement 
proceedings, considerable weight will be given to the decisions of courts at the seat of arbitration. 

The facts
Coeclerici Asia (Pte) Ltd had commenced arbitration proceedings 
against Gujarat NRE Coke Limited and Mr jagatramka (together, 
Gujarat Coke) to recover prepayments made under a contract for 
the sale of metallurgical coke. The contract was governed by English 
law and provided for arbitration in London under the auspices of 
the London Maritime Arbitrators Association. Before the arbitration 
hearing was held, the parties reached a settlement providing that 
if Gujarat Coke failed to make any of the settlement payments, 
Coeclerici would be entitled to an immediate consent award, without 
the need for any pleadings or hearings.

Gujarat Coke failed to make the required payments and, on 4 February 
2013, Coeclerici requested that the arbitral tribunal immediately 
make an award in its favour. The arbitral tribunal sent an email to 
the solicitors for Gujarat Coke, requesting that they provide, by the 
following day, any reason why the tribunal should not make the 
award. Gujarat Coke’s solicitors replied that they did not yet have 
instructions and, in the following days, argued that Gujarat Coke had 
not been given a reasonable opportunity to present their opposition. 

The tribunal made an award in favour of Coeclerici on 14 February 
2013. 

Gujarat Coke then applied to the English High Court of justice to 
set aside the award, arguing that they were not provided with a 
reasonable opportunity to put their case forward and that there had 
been a serious irregularity. The application was dismissed.1

The decision at first instance

Coeclerici applied to the Federal Court of Australia to enforce the 
award under section 8(3) of the International Arbitration Act 1974 
(Cth) (the IAA). Gujarat Coke resisted enforcement, arguing:

•	 again, that they were not provided with a reasonable opportunity 
by the tribunal to present their case in the arbitration (s8(5)(c) of the 
IAA); and 

•	 that there was a breach of the rules of natural justice, such that 
enforcement would be contrary to public policy (s8(7)(b) and 8(7A)
(b) of the IAA). 

justice Foster allowed the application for enforcement of the award 
and, among other things, ordered payment to Coeclerici of the 
outstanding amounts and appointed receivers over certain shares that 
Gujarat Coke owned in Australia.2 His Honour held that Gujarat Coke 
‘had ample opportunity and more than a reasonable opportunity in 
which to put their case before the arbitrators’. He found that, even if 
they could not instruct their solicitors in the first few days, there was 
still ample time for their solicitors to take instructions and put forward 
detailed submissions before 14 February 2013. 

Noting the similarity of the submissions and evidence in the English 
High Court setting aside proceedings, justice Foster also held that 
there was an issue estoppel regarding the ‘reasonable opportunity’ 
question because it had already been determined by the English High 
Court. His Honour held that the matter was probably also res judicata. 
He found that, even if there were no issue estoppel or res judicata, it 
would generally be inappropriate for an enforcement court of a New 
york Convention3 country to reach a different conclusion on the same 
question as a court at the seat of the arbitration. 

1 See Gujarat NRE Coke Limited v Coeclerici Asia (Pte) Limited [2013] EWHC 1987 (Comm).

2 See Coeclerici Asia (Pte) Ltd v Gujarat NRE Coke Limited [2013] FCA 882 (justice Foster).

3 The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, New york, 10 june 1958.
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The dispute
Gujarat Coke appealed to the Full Court of the Federal Court, arguing 
that the primary judge had erred in not finding that they had been 
denied procedural fairness by the arbitral tribunal. They submitted 
that the primary judge should not have enforced the award because 
of a denial of natural justice in connection with the making of the 
award. 

Gujarat Coke submitted that the primary judge also erred in finding 
that the English court had decided the same issue as the issue before 
the Federal Court. Gujarat Coke pointed to the fact that the relevant 
statutory provisions considered by the English court were different 
from those in the IAA, and that the basic exercise before the English 
court was different from the exercise before the Federal Court.

The decision
The Full Court dismissed the appeal.4 In a unanimous judgment, Chief 
justice Allsop and justices Besanko and Middleton agreed with justice 
Foster’s conclusion that Gujarat Coke had been given a reasonable 
opportunity to be heard. The Full Court agreed with justice Foster 
that it will generally be inappropriate for an enforcement court of a 
New york Convention country to reach a different conclusion on the 
same question of asserted procedural defects as that reached by a 
court at the seat of the arbitration. 

The Full Court noted that, despite the difference in the relevant 
arbitration legislation in England and Australia, as well as the 
difference in the basic exercise before the English High Court 
in setting aside proceedings and justice Foster in enforcement 
proceedings, justice Foster’s decision that the English court had 
decided the same issue was correct. 

The Full Court found that it was not necessary to resolve the issue 
of whether issue estoppel operates in circumstances where an 
Australian court is considering whether to refuse enforcement of a 
foreign award for public policy reasons or because a party is unable 
to present its case. However, the Full Court endorsed justice Colman’s 
observations in Minmetals Germany GmbH v Ferco Steel Ltd,5 which 
emphasised the limited circumstances in which a court may be able 
to do so, for example, where:

the powers of the supervisory court are so limited that they cannot intervene 
even where there has been an obvious and serious disregard for basic 
principles of justice by the arbitrators or where for unjust reasons, such as 
corruption, they decline to do so. 

The practical implications
The decision is a reminder of the weight to be given to the decision of 
a court at the seat of the arbitration. This may affect the choice of the 
seat of arbitration when drafting an arbitration clause. 

When resisting enforcement of an award, parties should be careful 
to consider the extent to which any ground has already been relied 
upon in an unsuccessful application to set aside the award at the 
seat of the arbitration or may give rise to issues of public policy in the 
enforcement country.

4 See Gujarat NRE Coke Limited v Coeclerici Asia (Pte) Ltd [2013] FCAFC 109 (Chief justice Allsop, justices Besanko and Middleton).

5 [1999] 1 All ER (Comm) 315.



  ChapTeR 3: aRbITRaTION, expeRT DeTeRmINaTION & DISpUTe ReSOLUTION

Amcor Packaging (Australia) Pty Ltd v Baulderstone Pty Ltd & Parsons Brinckerhoff Australia Pty Ltd  
and Anor v Thiess Pty Ltd and Anor 

Two recent cases in the Federal Court and the Queensland Supreme Court indicate that:

•	 properly drafted arbitration clauses can capture causes of action that are reliant on events before contract formation, as well as subsequent 
negotiations aimed at the parties entering into a further contract that does not eventuate because a deal could not be concluded; 

•	 where a contractual dispute resolution regime requires the parties to use their best endeavours to settle disputes in good faith as 
a precondition to arbitration, courts will take a pragmatic view of whether the parties have done so, by taking into account all the 
circumstances of the dispute; and 

•	 preliminary discovery will not generally be regarded as urgent interlocutory relief and thus will not generally fall within the exclusion of an 
arbitration clause that allows the parties to seek court orders for urgent interlocutory relief.  
 

Amcor v Baulderstone 

The facts
In this case1, under a project delivery proposal agreement (PDPA), 
Amcor Packaging (Australia) Pty Ltd and Baulderstone Pty Ltd agreed 
to develop a proposal for Baulderstone to design and construct a 
paper machine building. The PDPA contemplated that a guaranteed 
maximum price contract would follow. However, after negotiations, 
Baulderstone’s parent, Bilfinger Berger AG, withdrew its approval for 
Baulderstone to submit a guaranteed maximum price. 

The dispute
Amcor indicated that it might commence proceedings against 
Baulderstone. The proposed proceedings included a claim against 
Baulderstone under section 52 of the Trade Practices Act (1974) (Cth) 
(the TPA) for making representations as to future matters without 
reasonable grounds. 

Baulderstone sought to stay the proposed proceedings under s8 of 
the Commercial Arbitration Act 2011 (Vic) (the CA Act), on the basis 
that the PDPA’s arbitration clause required that ‘a dispute arising out 
of or in connection with this Agreement’ be referred to arbitration. 
Amcor opposed the stay, on the basis that the dispute arose not from 
the PDPA, but from a proposed guaranteed maximum price contract 
that never came into existence. 

The decision

Court granted a stay

justice Marshall of the Federal Court noted various authorities that 
construed arbitration clauses widely, including one supporting the 
view that the words ‘in connection with’ a dispute should ‘exclude only 
claims entirely unrelated to the commercial transaction covered by the 
contract’, and another stating that there is no bright line at the point of 
contract formation requiring that all causes of action reliant on events 
before contract formation are not disputes arising out of the contract. 
These authorities, and the fact that the PDPA expressly contemplated 
that a guaranteed maximum price contract would be effected, led 
the court to conclude that the proposed guaranteed maximum price 
contract was ‘related to, arose out of and was in connection with 
the matters covered by the PDPA’ and to order that the proposed 
proceeding between Amcor and Baulderstone be stayed.

1 [2013] FCA 253.
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Amcor’s preliminary discovery application was denied 

Amcor claimed a right to preliminary discovery under rule 7.23 of the 
Federal Court Rules 2011 (Cth) on the basis that the PDPA’s arbitration 
clause excluded ‘proceedings seeking interlocutory relief’. The court 
interpreted ‘interlocutory relief’ having regard to the PDPA’s overall 
dispute resolution regime, which provided that the regime did ‘not 
prevent either Party from obtaining any injunctive...relief that may 
be urgently required...’. justice Marshall concluded that the presence 
of the words ‘urgently required’ meant that the arbitration clause’s 
exclusion applied not to all interlocutory relief but only where urgent 
court relief is required. His Honour declined to make an order for 
preliminary discovery on the basis that requests for preliminary 
discovery were generally not urgent.

PB v Thiess 

The facts
In this case2, under a collaborate consultancy agreement (CCA), a joint 
venture of design engineers (the engineer) agreed to provide services 
to a joint venture of contractors (the contractor) for an airport 
infrastructure project. The CCA’s dispute resolution clause required 
the parties to use their best endeavours to settle disputes in good 
faith, and set out a staged process for the consideration of disputes 
by the parties themselves and then, if necessary, a leadership team 
comprising party representatives. The clause allowed either party to 
refer a dispute to arbitration or litigation if the dispute could not be 
resolved by the leadership team.

The contractor referred a dispute, including a draft statement of 
claim, to the leadership team. The engineer proposed a process 
for the provision of submissions and the exchange of information. 
The contractor said that it saw no point in following the proposed 
process, and that, while the contractor was willing to try to resolve 
the dispute, there was little point in pursuing any alternative dispute 
resolution without the involvement of the engineer’s insurer, which, the 
contractor said, would help avoid duplication and hence reduce costs. 
The contractor subsequently referred the dispute to arbitration on the 
basis that the leadership team had not been able to resolve the dispute.

The dispute
The engineer argued that the reference of the dispute to arbitration 
was ineffective because the contractor had failed to use its best 
endeavours to settle the dispute in good faith. The engineer pointed 
to the contractor’s failure to respond to a request to provide a further 
explanation of its claims, including as to the causation of any loss, and 
the contractor’s request for the involvement of the engineer’s insurer, 
which the engineer rejected.

The engineer asked the court to stay the arbitration using its power 
under s47 of the Commercial Arbitration Act 1990 (Qld), as the 
background to the dispute, including the prior litigation, meant that 
it was likely that there would be a multiplicity of proceedings, and 
because the claims for alleged negligent design would probably 
require third parties to be joined. In the context of the stay request, 
the court noted that the contractor had also foreshadowed a 
misleading or deceptive conduct claim under the TPA against the 
engineer.

The decision

The reference to arbitration was valid

justice Boddice of the Queensland Supreme Court concluded that the 
arbitration reference was effective because the contractor had not 
failed to use its best endeavours to settle the dispute in good faith. 
In doing so, the court took into account the dispute’s background, 
which included prior litigation, an unsuccessful prior mediation, and 
unresolved claims that the engineer had engaged in misleading and 
deceptive conduct before entering into the CCA.

Against that background, his Honour found that the contractor’s 
statement about the engineer’s proposed process for dispute 
submissions and information exchange could not properly be 
characterised as a failure to use best endeavours to resolve the 
dispute, because it was merely an expression on the merits of the 
proposal and the contractor had expressly indicated that it would 
consider other proposals.

2 [2013] QSC 75.
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In the court’s view, the contractor’s request to involve the engineer’s 
insurer could not, against the background of the dispute and the 
contractor’s stated desire to control dispute-related costs, properly 
be characterised as a failure to use best endeavours to resolve the 
dispute. The fact that the engineer did not agree to the request did 
not mean that the contractor had breached the CCA.

Court refused to stay the arbitration 

His Honour declined to order a stay. The reasons the engineer 
identified were relevant factors in determining whether a stay 
should be ordered. However, the court noted the ‘powerful counter-
balancing consideration’ that the parties had expressly agreed to a 
power to refer their disputes to arbitration or litigation at the election 
of a party. As to the undesirability of multiplicity of proceedings, the 
court’s view was that this factor should be given diminished weight 
because the contractor had offered to undertake not to pursue, 
in a TPA claim, any matter the subject of the dispute referred to 
arbitration.

Referral to arbitration of misleading or deceptive conduct claims 
under the TPA 

His Honour stated that the foreshadowed misleading or deceptive 
conduct claim ‘could not properly be included in the arbitration’ but 
did not explain his reasoning. His Honour’s statement sits uneasily 
with previous authority, which indicates that misleading or deceptive 
conduct claims under the TPA may be referred to arbitration. 

In Comandate Marine Corp v Pan Australia Shipping Pty Ltd3, the 
Federal Court considered whether certain claims for misleading or 
deceptive conduct under the TPA could be referred to arbitration 
under an arbitration clause that stated ‘All disputes arising out of this 
contract shall be arbitrated at...’. The court in Comandate stated that 
the meaning of the words ‘arising out of a contract’ can be equated 
with the words ‘in connection with’ and should be given a broad 
construction, and went on to conclude that the TPA claims fell within 
the scope of the arbitration clause.

Comandate was followed in Westrac Pty Ltd v Eastcoast Otr Tyres Pty 
Ltd4, which considered whether claims for misleading and deceptive 
conduct could be referred to arbitration under an arbitration clause 
that was concerned with ‘disputes arising out of or in connection 
with’ the relevant contract. The NSW Supreme Court referred with 
approval to Comandate and concluded that TPA claims fell within the 
scope of the arbitration clause. 

In light of the similarity of the arbitration clause in PB v Thiess to the 
arbitration clauses considered in Comandate and Westrac, it appears 
clear that claims for misleading and deceptive conduct under the TPA 
are generally capable of being referred to arbitration where there is a 
suitably wide arbitration clause, such as those in Comandate and PB  
v Thiess.

The practical implications
The decisions in Amcor v Baulderstone and PB v Thiess continue the 
trend of courts to interpret arbitration clauses widely. This should give 
parties who would like to use arbitration as their preferred dispute 
resolution method continued confidence that properly drafted 
arbitration clauses will be enforced by the courts. 

If an arbitration has not commenced, it will not be possible to seek 
an order from an arbitrator for discovery. Where an arbitration has 
commenced, the interim measures provision in s17(3)(b) of the CA Act 
would seem to allow arbitrators to make orders for early discovery, in 
the sense of ordering discovery to occur before other steps, such as 
the submission of points of claim.

3 [2006] FCAFC 192. 

4 [2008] NSWSC 894.
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Recommendations of the Independent Inquiry into Construction Industry Insolvency in NSW

In our 2012 Construction Year in Review, we reported on the NSW Government inquiry into construction industry insolvency and the Discussion 
and Issues Paper by Mr Bruce Collins QC that was released in 2012 that addressed the Inquiry’s terms of reference.

The Inquiry’s Final Report was published in january 2013.

The NSW Government responded to the inquiry’s recommendation 
on 18 April 2013 (see media release and associated table). The 
NSW Government has expressed a degree of support for some 
of the inquiry’s recommendations. Some of the supported 
recommendations are discussed below. 

The NSW Government does not support the introduction of statutory 
construction trusts. However, the Government has expressed in 
principle support for the trust concept in as much as it intends to trial 
project bank accounts on selected government construction projects, 
and, subject to an assessment of their cost and effectiveness, 
possibly use project bank accounts on all government construction 
projects. The project bank accounts would work in conjunction with 
the Building and Construction Industry Security of Payment Act 1999 
(NSW) (the Act) in as much as any disputes as to amounts payable to 
contractors would be resolved under the Act. 

The NSW Government expressed support for: 

•	 a requirement that sets a maximum time for principals to pay head 
contractors. This would require principals to pay progress claims to 
head contractors within 15 days of receipt of progress payments 
claims, and contract terms that allow for longer payment periods 
would be void. 

•	 abolishing the requirement for payment claims made under the Act 
to state that they are made under the Act. 

The NSW Government also expressed in principle support for: 

•	 a requirement that contractors, before being paid by the principal, 
must make a written statement that their subcontractors have 
been paid. 

•	 expanding the jurisdiction of the Act to enable adjudicators to: 

 � decide, on an interim basis, disputes concerning bank guarantees, 
including whether a party is entitled to call on a bank guarantee; 
and 

 � resolve disputes in the home building sector in relation to 
projects valued at $1 million or more. 

•	 increasing the time limits under the Act while retaining the 
objective of the speedy resolution of disputes. 

•	 the adoption, subject to value-for-money considerations, of dispute 
resolution boards in every Government contract with a project 
value of $10 million or more. 

On 24 October 2013, the Building and Construction Industry Security of 
Payment Amendment Bill 2013 (NSW), which deals with some of these 
issues, was introduced into the New South Wales Parliament.

http://www.finance.nsw.gov.au/sites/default/files/pdfs/IICII-final-report.pdf
http://www.finance.nsw.gov.au/sites/default/files/130418-government-acts-on-building-insolvencies.pdf
http://www.finance.nsw.gov.au/sites/default/files/pdfs/20130418-collins-inquiry-recommendations-and-responses.pdf
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Proposed Queensland SOPA reforms: December 2012 discussion paper

In December 2012, the Queensland Building Services Authority (the QBSA) released a discussion paper requesting feedback from industry 
stakeholders and the wider community on ways to improve the operation and effectiveness of Queensland’s security of payment legislation, 
the Building and Construction Industry Payments Act 2004 (Qld) (the Act).

The discussion paper explores various options for reform relating to 
the following aspects of the Act:

•	 the scope of the Act; 

•	 procedural requirements;

•	 mechanisms for enforcement of adjudication determinations; 

•	 appeal and review rights under the Act; and

•	 the Act’s application to contractual terms. 

The closing date for submissions on the discussion paper was 22 
February 2013. Allens’ submission can be found here. 

The Queensland Government appointed barrister Andrew Wallace 
to analyse submissions and undertake targeted consultations with 
industry. 

On a separate but related development, the Queensland Government 
has flagged, within its response to the recommendations of last year’s 
Parliamentary inquiry into the QBSA, released in May 2013, that the 
Queensland Government will, in conjunction with its review into the 
Act, be considering the possible implementation of a rapid domestic 
adjudication model to fast-track domestic building payment disputes.

Although security of payments legislation is not uniform throughout 
Australia, any reform recommendations ultimately adopted by 
the Queensland Government, such as the matters raised by the 
discussion paper, and the possible implementation of a domestic 
adjudication model, may form the basis of similar reforms in other 
states and territories. 

http://www.bsa.qld.gov.au/SiteCollectionDocuments/Generic/Publications/Payment%20Dispute%20Resolution%20in%20the%20Queensland%20Building%20and%20Construction%20Industry%20%20Discussion%20paper%20211212.pdf
http://www.allens.com.au/pubs/pdf/infra/cubreak8mar13.pdf
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Best practice for traditional contracting in infrastructure procurement

A new framework proposing a national best practice approach for governments to procure infrastructure through design and construct and 
construct only methods has been released by the Victorian Department of Treasury and Finance. 

Summary
The Victorian Department of Treasury and Finance’s Exposure Draft of 
the National Framework for Traditional Contracting of Infrastructure 
(the Exposure Draft), released in May this year, seeks to establish best 
practice guidelines that governments in jurisdictions across Australia 
can use to inform their own policy and guideline development for 
traditional contracting of infrastructure. 

The Exposure Draft includes a number of papers, each of which 
deals with an area identified for improvement, which would make a 
significant difference to outcomes achieved by the public sector when 
using traditional contracting to deliver infrastructure. The Exposure 
Draft also seeks to establish best practices to ensure that the public 
sector acts as an ‘intelligent client’, to minimise the cost of delivery 
and avoid any premium on contracting attracted by ‘bad clients’.

Key points
The Exposure Draft was developed by a steering committee 
comprising members from Victoria, NSW, Queensland, Western 
Australia and the Commonwealth.

While endeavouring to provide a template that is applicable Australia-
wide, the Exposure Draft acknowledges that governments in each 
jurisdiction will have their own approval processes for capital 
investment projects, and overarching legislation and policies that 
will impact on the implementation of the proposed approach to 
contracting.

The Exposure Draft includes five papers that address the following 
topics: project definition and tendering, development of project 
budgets, governance and contract management, and the 
development of performance metrics.

Summary of the Guidelines

A Guide on Good Practice and Commercial Principles for  
Traditional Contracting

This paper sets out how and when the proposed framework 
should be used, and compares the general risk profile of traditional 
contracting infrastructure procurement (eg design and construct 
and construct only) to alliancing and public private partnership 
models. It also examines the stakeholders in traditional contracting, 
and proposes that the public sector position itself as an ‘intelligent 
client’ to the market, in order to maximise efficient and sustainable 
outcomes for all stakeholders.

Project Definition and Tendering

The committee’s research has discovered that project definition is 
often poorly undertaken and is a major reason for subsequent project 
failure. It notes that improved project definition will better describe 
strategic goals and objectives of investors, and the operational 
requirement of the government, and recognise the service impact 
on the community of providing the asset. It underpins the budget 
approved for a project’s business case, and forms the basis of tender 
documentation issued to potential suppliers. 

The guide includes steps to be undertaken in creating a project 
definition, including identifying a service need, functional and 
performance requirements, scope, constraints (including project risks) 
and technical standards requirements. It also sets out the role the 
project definition will play in each of the inception, business case  
and tender phases.

http://www.dtf.vic.gov.au/Infrastructure-Delivery/Alliance-and-traditional-contracting
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Development of Project Budgets in Business Cases

The Business Case paper is designed to provide guidance to support 
greater accuracy in estimating the cost of infrastructure projects 
using traditional contracting, to minimise the risk of cost over/
underestimation. It provides instruction on the preparation of 
capital project budgets, promotes greater internal transparency and 
accountability, encourages the public sector to manage projects to 
the lowest cost, rather than the maximum approved budget, and 
to set up good governance arrangements for the management of 
project contingencies.

Governance and Contract Management

An area identified for improvement in governance and contract 
management is the reduction of the expectation gap between the 
public sector and the supplier at the time of contract award, and the 
guide introduces the concept of the ‘intelligent client’ as a way to 
guide the public sector to minimise this gap and achieve good project 
outcomes. An ‘intelligent client’ will manage both client and supply-
side expectations, provide active leadership, assume responsibility for 
the mutual success of the project for client and supplier, and establish 
a high-performance collaborative culture. The guide sets out processes 
to establish effective commercial relationships and the establishing of a 
good governance framework that monitors project progress. 

Performance and Continuous Improvement

The guide notes that jurisdictions currently formally assess project 
performance in terms of the achievement of the business case, and 
project definition, supplier and government performance is often 
undertaken on an ad hoc, project-by-project basis, which creates 
unnecessary risks in relying on this information in assessing suppliers 
for future projects. The final guide focuses on the development of 
formal performance metrics for assessing the success of a project, 
as well as government and supplier performance during the 
procurement of that project. It also encourages governments to 
emphasise the importance it places on these supplier performance 
metrics, by formally including them as a criterion for selecting 
suppliers on future projects. 

Conclusion

The Exposure Draft affirms a national move to streamline approaches 
towards infrastructure procurement. The Victorian Government 
distributed the Exposure Draft widely, and invited industry 
responses and feedback. Comments closed on 28 june 2013 and the 
Government has not yet reported on those responses. The finalised 
documents are expected to be released in the last quarter of 2013. 
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New Commercial Arbitration Acts

The year 2013 saw the continued implementation of the new 
Commercial Arbitration Acts in Australia. Since our last edition of 
Construction Law Year in Review, in 

•	 Western Australia, the Commercial Arbitration Act 2012 (WA) 
commenced on 7 August 2013; and

•	 Queensland, the Commercial Arbitration Act 2013 (Qld) came into 
force on 17 May 2013.

The Western Australian and the Queensland legislation are based 
on the UNCITRAL Model Law and are substantially uniform with the 
Victorian and New South Wales legislation. 

The new Commercial Arbitration Acts are now in force in all Australian 
states and territories, except the Australian Capital Territory, where the 
legislation has still not been introduced into Parliament. 
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Infrastructure Australia’s 50-year plan for national infrastructure

In july 2013, Infrastructure Australia released a 50-year plan for national infrastructure, including an update to the national infrastructure 
priority list. The plan identified key challenges that the country faces regarding infrastructure, and what needs to be done to address those 
challenges in the near and long-term future.

Challenge and reform
In tackling the question of what should be done with Australian 
infrastructure over the next 50 years, the national infrastructure 
plan considered Australia’s present and future opportunities and 
challenges. In terms of challenges, the report highlighted the 
following:

•	 the ‘deep disconnect’ between the infrastructure the public want, 
and the infrastructure we are prepared to pay for;

•	 constraints on government revenue and productivity posed by a 
growing ageing population;

•	 climate change and, in particular, the impact on productivity in the 
agricultural sector;

•	 inefficiencies in project planning through overlapping layers of 
government and regulation; and

•	 positioning Australia to take advantage of opportunities to grow its 
economy through links with Asia.

In response to these underlying issues, the plan proposed the 
following seven ‘bold’ reforms:

•	 the establishment of a single national infrastructure fund;

•	 using government balance sheets more innovatively to drive private 
investment;

•	 recycling of government capital for use in funding new 
infrastructure;

•	 greater use of a ‘User Pays – User Says’ system;

•	 reducing layers of government;

•	 being world leaders in project governance; and

•	 smarter, leaner infrastructure procurement.

The proposed reforms fell into two main categories – solutions 
for funding costly infrastructure projects, and reforms aimed at 
the procurement and decision-making process. A further theme 
of attracting the private sector to invest in infrastructure projects 
was echoed throughout the paper, with possibilities for increasing 
commercial returns, reducing red tape and stronger government 
backing identified as being necessary to support private investment. 

An appendix to the report listed project types suitable for transfer to 
the private sector, including National Electricity Market generators, 
retailers, distributers and transmitters, ports, freight rail, regional 
airports, roads, water and electricity assets. 

The future of infrastructure
The report identifies the following major areas for infrastructure 
growth in the next 50 years:

•	 cities: housing, consumer transport, roads and maintenance of 
existing assets;

•	 international gateways: a national ports and freight network;

•	 water: an adaptable, sustainable water supply;

•	 energy: a true national energy market;

•	 regional: roads, rail, ports, water solutions; and

•	 indigenous: essential infrastructure for ‘closing the gap’ in 
indigenous communities.

The plan outlines 27 recommended practical actions for government 
to take in order to implement projects capable of satisfying Australia’s 
future needs in respect of each of the identified areas.
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The National Infrastructure Priorities List was updated in line with 
these target areas, producing a list of 34 projects estimated to be 
worth between $24-27 billion. Road and rail projects dominated 
the list, with other new projects including transit corridors, ports 
and water infrastructure. Projects were categorised by type, state 
and readiness (ranging from ‘early stage’ to ‘ready to proceed’). Four 
projects were marked as ‘ready to proceed’, namely two upgrades to 
the Monash Freeway in Victoria, the Brisbane Cross River Rail, and the 
Pacific Highway Corridor upgrades. 

The Coalition Government’s infrastructure priorities are not 
completely aligned with the National Infrastructure Priorities List. For 
example, the Coalition Government has indicated that it will support 
the Pacific Highway Corridor upgrades but not the Brisbane Cross 
River Rail project. 

Stage 1 of the Melbourne Metro rail project was classified as a 
‘ready to proceed’ project in the Getting the fundamentals right for 
Australia’s infrastructure priorities report of 2010 but the project 
was only classified as a ‘threshold’ project in the 2013 National 
Infrastructure Plan. 
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Proportionate liability legislation – harmonisation  
no closer

In our 2011 Construction Year in Review, we reported that the 
Standing Committee of Attorneys-General had reviewed the current 
proportionate liability legislation throughout Australia and released 
draft model proportionate liability legislation for public comment. 
The aim of the review and the draft model legislation was to 
enhance consistency of proportionate liability legislation throughout 
Australia and consider reform options in relation to such matters as 
contracting out. 

As at the date of publishing this year’s Construction Year in Review, 
there have not been any draft Bills introduced into any state or 
territory parliament on this issue. We await possible steps in the 
direction of national harmonisation of proportionate liability 
legislation in 2014. 
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