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The summaries in this Review do not seek to express a view on the correctness or otherwise of any court 
judgment. This publication should not be treated as providing any defi nitive advice on the law. 
It is rec om mend ed that readers seek specifi c advice in relation to any legal matter they are handling.
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PREFACE

For the insurance industry, 2005 has largely been a year of consolidation and refi nement of major reforms which began several years 
ago in the wake of the collapse of HIH and the civil liability crisis.

The Legislative and Regulatory Developments section of this Review has grown to comprise one third of the volume of material in 
this publication. The matters reported in that section refl ect the now highly regulated state of the industry. The insurance industry 
is continuing to adapt to this increased regulation. The cost of compliance is enormous. While the benefi ts are less immediate and 
more diffi cult to measure, if the reforms achieve their objectives, the result will be increased confi dence in the industry for all parties 
concerned, to the benefi t of insurers, insureds and insurance intermediaries, investors, fi nanciers and other stakeholders.

Reinsurance law continues to have greater prominence in Australia. Insurers can no longer be confi dent of resolving issues with 
reinsurers on a consensual basis, and a greater understanding of rights and obligations attaching to particular provisions of 
reinsurance contracts has become necessary across the industry.

The Annual Review of Insurance Law is presented in a format that enables it to be used primarily as a general reference tool, rather 
than a critique or series of topical discussion papers. We continue to receive much positive feedback from readers and I hope this 
next edition is both useful and relevant to readers. I welcome any feedback that may help us to improve future editions.

I would like to thank all those who contributed articles to this publication, and in particular Paul Spackman and Melinda Woledge 
who provided invaluable assistance in the collation, editing and proofi ng of the articles.

I would also like to thank the following persons who edited particular sections of the Review:

John Edmond – Reinsurance

Dean Carrigan – Legislative and Regulatory Developments

Simon McConnell – Asia Section

Andrea Martignoni

Editor
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ALLENS ARTHUR ROBINSON 
INSURANCE & REINSURANCE

The Australian insurance environment is one of the most highly regulated insurance markets in the world – partly due 
to the collapse of a number of major Australian-based insurance companies in recent years. The complex regulatory 
maze means that insurance and reinsurance organisations need legal advisers who can quickly identify the critical 
issues, apply the law and deliver advice that is both commercial and in plain English.

Allens Arthur Robinson (AAR) has been servicing clients in Australia for more than 180 years and the Asia Pacifi c 
region for the past three decades. AAR is one of the largest and most highly regarded law fi rms in the Asia Pacifi c 
region, with 189 partners and more than 600 other legal staff.

We provide a full range of commercial legal services to many of the region’s leading corporations and government 
organisations, including more than half of Australia’s, and more than a dozen of the world’s, top 100 companies 
(among them a large number of national and international insurance and broking companies and Lloyd’s syndicates).

Our leading insurance and reinsurance practices offers clients a team of specialists who can quickly identify the 
critical issues and regulatory risks and offer practical and commercial solutions. 

We are known internationally for our expertise in all aspects of insurance law, including corporate, regulatory and 
contentious matters.  We have more than 20 years’ experience representing London-based insurance syndicates in 
claims in Australia. More recently, we have also expanded in Asia, with a dedicated insurance and reinsurance team 
based in Hong Kong.

We offer the full range of insurance and reinsurance services, including advice on government policy, and regulatory 
and legislative matters and conduct of large, high-value and complex litigation.
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13

GENERAL INSURANCE LAW

What is the effect of a settlement by an 
insured without the consent of its insurer?

Case Name:
AMP Financial Planning Pty Ltd 
v CGU Insurance Ltd

Citation:
[2005] FCAFC 185, Full 
Federal Court of Australia per 
Moore, Emmett and Gyles JJ

Date of Judgment:
9 September 2005 

Issues:
•   Liability insurance
•   Settlements by insured
•   Issues of proof: legal 

liability or reasonableness of 
settlements

•   Estoppel

In this case, the Full Federal Court considered what an insured 
must prove in order to obtain coverage for settlements of 
underlying claims where the insured had not provided an 
indemnity determination. The court considered whether the 
insured must prove that it was legally liable for the underlying 
claims or whether the settlements were reasonable.

The insured, AMP Financial Planning Pty Ltd (AMP), was a licensed securities 
dealer that authorised particular fi nancial advisers to operate on its behalf. Two of 
those fi nancial advisers provided customers with inappropriate investment advice. 
The Australian Securities & Investments Commission (ASIC) investigated the 
fi nancial advisers and found that certain investments were unsuitable. Ultimately, 
AMP and the advisers faced numerous claims. ASIC placed signifi cant pressure on 
AMP to resolve these investors’ claims promptly and adequately. 

AMP reported the claims to its insurer, CGU, which sold a policy that indemnifi ed 
AMP ‘in respect of its liability as a principal and licensed securities dealer for acts 
or omission[s] of its authorised representatives…’. CGU accepted AMP’s proposed 
settlement protocol, by which AMP would provide CGU with ‘liability reports’ for each 
claim it proposed to settle. CGU, however, reserved its rights and withheld any 
indemnity determination, but reminded AMP to act as a ‘prudent uninsured’ would in 
the circumstances. Before any indemnity determination, AMP settled a number of 
claims for approximately $3.2 million and deferred another $3 million worth of claims. 

AMP sought from CGU the amounts AMP paid to settle the underlying claims, 
asserting that the settlements were reasonable. CGU denied any liability and 
argued that the issue was not whether the settlements were ‘reasonable’, but 
whether AMP was legally liable to the underlying claimants. 

The main issues AMP raised on appeal were whether:

•  CGU was estopped from denying coverage because it accepted AMP’s protocol 
and instructed AMP to act as a prudent uninsured;

•  AMP must prove CGU’s breach prior to settlement before CGU will be liable 
under the policies for AMP’s reasonable settlements;

•  CGU committed a breach before settlement;
•  the settlements were reasonable; and
•  AMP’s failure to consider section 819(4) of the Corporations Law meant any 

settlement was unreasonable.
The Full Court (Justices Moore and Emmett, Justice Gyles dissenting) allowed the 
appeal, set aside the orders of Justice Heerey, and remanded the matter back to him. 
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Justice Emmett (with whom Justice Moore concurred) began his analysis by 
addressing whether the insurer’s acceptance of AMP’s proposed protocol supported 
AMP’s estoppel argument. AMP argued that it had detrimentally relied on CGU’s 
actions and was induced by CGU to believe that it would not have to prove legal 
liability. Based on the inducement, AMP settled the claims, making it practically 
impossible to subsequently prove legal liability. Justice Emmett considered that the 
primary judge improperly concluded that CGU was not estopped without considering 
whether there had been any detrimental reliance. Justice Emmett’s judgment 
suggested that, by being told to act as a ‘prudent uninsured’ in the circumstances, 
AMP should obtain proper legal advice before entering into any settlement and 
attempt to negotiate a settlement on the basis of its investigations and legal advice.

Next, Justice Emmett considered the primary judge’s analysis of the ‘utmost good 
faith’ argument under s13 of the Insurance Contracts Act 1984 (Cth). He rejected 
the primary judge’s sole reliance on the fact that there was no dishonesty as the 
basis for concluding that there had been no breach. He emphasised that there 
could still be a breach of the duty even absent any dishonesty:

     While an essential element of honesty may be at the head of the concept of utmost good 
faith, dishonesty is not a prerequisite for a breach of the duty.

Justice Emmett then noted that an insurer’s failure to act within a reasonable time 
to make an indemnity decision may, if based on unreasonable views of the matter, 
constitute breach of the duty to act with the utmost good faith. Additionally, he 
concluded that it would be a breach of that duty if CGU induced AMP to believe it did 
not have to prove legal liability to obtain coverage and then CGU later argued that AMP 
must prove legal liability. The primary judge did not make any fi ndings on this issue.

Justice Emmett considered the signifi cant claim information that AMP had 
provided to CGU and concluded that ignoring AMP’s request:

     without any explanation or justifi cation, whether or not a want of honesty, was capable of 
constituting a failure to act with propriety. It was capable of constituting a failure to act 
with utmost good faith.

He concluded that the primary judge erred by only focusing on whether there was a 
want of honesty.

Next, Justice Emmett considered the reasonableness of the settlements, considering 
the primary judge’s dicta on the issue. The primary judge determined that the 
settlements were unreasonable by focusing signifi cantly on the fact that AMP was 
under serious pressure from ASIC to promptly and fairly settle the underlying claims. 
Justice Emmett considered that the primary judge failed to consider the majority of 
the underlying claim evidence that AMP submitted regarding the claim 
investigations and settlement determinations. He stated:

     It would be necessary to have regard for the material in relation to each demand before it could 
be possible to reach a conclusion as to whether the settlement of that demand was reasonable.

According to Justice Emmett, the primary judge’s limited analysis of AMP’s 
settlements was inadequate:
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     [I]t by no means follows that, because investors’ demands were dealt with expeditiously 
under pressure from the Commission, any of the settlements of the demands were 
unreasonable, judged objectively. That required, at least, an examination of the reasoning 
that led to the advice upon which the settlements were based.

In concluding his analysis of the reasonableness of the settlements, Justice Emmett 
considered the fact that AMP failed to take into account the provisions of s819(4) 
of the Corporations Law. That section provides an exception to the liability imposed 
upon AMP under sections 819(1) and (2). The primary judge concluded that AMP 
unreasonably settled 63 matters, in part because AMP apparently never considered 
whether any of the s819(4) exceptions would apply to the claims. However, the 
primary judge never considered the particular circumstances of each underlying 
claim to determine whether any of the exceptions in s819(4) were in fact applicable. 
He considered that this analysis was required.

Justice Gyles accepted that an estoppel arose from the assurance given by CGU that 
AMP was entitled to act as a prudent uninsured. This entitled AMP to arrive at an 
objectively reasonable settlement in light of its potential liability and pay accordingly. 
However, he found that the settlements were not shown to be objectively reasonable 
having regard to the proper operation of s819(4). He noted that ‘a relatively unexplored 
set of statutory provisions of uncertain operation was critical to a fi nding that AMP 
was liable’. In circumstances where there was no precise and tested evidence as to 
the relevant facts available to AMP, it was not acting as a prudent uninsured when 
it settled numerous claims on the footing of deemed statutory responsibility.

There remains considerable uncertainty as to the effect of insureds 
entering into settlements without the insurer’s consent. While, by 
virtue of s54 of the Insurance Contracts Act, a failure to obtain 
consent will not of itself permit its insurer to deny liability, the 
insured may be placed in a diffi cult position if it is required to 
prove its ongoing liability to the claimant. The better view is that, 
if the insurer has wrongly refused indemnity, the insured need 
only prove that the settlement was reasonable. Legal advice on 
which the settlement was based may assist to indicate that the 
settlement was reasonable. More diffi culty arises where the 
insurer has merely reserved its position. If the insurer continues 
to reserve its position after all relevant information has been 
provided to it to enable it to make a determination on indemnity, 
the failure to do so may constitute a breach of the duty of good 
faith. Alternatively, the insurer’s conduct may, depending upon the 
circumstances, give rise to an estoppel, eg where the insurer tells 
the insured to act as a ‘prudent uninsured’. In either of those 
circumstances, even without any breach by the insurer, the insured 
may be relieved of the need to prove actual liability. It must, 
however, properly investigate the circumstances applicable to 
each claim, obtain appropriate legal advice and make reasonable 
efforts to negotiate before settling. The fact that a settlement 
may be infl uenced by pressure being exerted by regulatory 
authorities does not of itself make the settlement unreasonable.
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The appellant sought damages for breach of an income-protection 
insurance policy. The court considered whether the contract had 
been breached and, in the alternative, whether it been repudiated.

Background
The appellant was a self-employed electrician carrying on electrical work in 
connection with air-conditioning. He worked under a long-term contract with a 
Canberra air-conditioning fi rm, Southern Air Conditioning. In 1996, he took out a 
‘Vital Income Protection’ policy with the National Mutual Life Association of 
Australasia Ltd, which provided for a weekly benefi t if the person insured was 
totally disabled through injury or sickness. The policy was clearly intended to apply 
to both employees and self-employed persons. The policy also provided for a person 
‘partially disabled’ (the ability to work but with a reduced income due to the 
disability), in which a reduced weekly benefi t would be paid. 

The appellant contracted atopic asthma from exposure to large amounts of dust 
mites and ceased work for six weeks in July 1998. He later undertook various forms 
of light duties and clerical work with Southern Air Conditioning. The respondent 
paid the full benefi t, and later a partial benefi t, until 1 May 2001 when it ceased 
payment altogether because it formed the view, on medical advice, that the 
appellant was no longer disabled.

Breach of contract
The appellant sought damages for breach of contract; however, he was unsuccessful 
at trial. The trial judge agreed that the appellant had been totally disabled and later 
partially disabled, and that the reasons the insurer gave for ceasing payments in 
May 2001 were not sustainable on the medical evidence then before the insurer. 
However, he reached the conclusion that the obligations of the insurer ceased when 
the appellant’s employment arrangements came to an end in August 2000. 

The Appeal Court disagreed, fi nding that the trial judge was in error in reading into 
the insurance contract a provision that the payment obligations existed only so long 
as the insured remained under a contract of employment with a particular 
employer. The obligation under the contract made no reference to the nature of the 
employment relationship and was drafted on the basis that it applied equally to 
employees and the self-employed. The status of his contract did not alter the fact 
that he was unable, by reason of his sickness, to do at least one of the income-
producing duties of his occupation as an air-conditioning electrician. By reason of 
his sickness, he could not work in confi ned spaces where dust would be a problem, 
and thus he was partially disabled under the terms of the insurance contract.

GENERAL INSURANCE LAW

Denial of cover based on wrong interpretation 
of policy held not to amount to repudiation

Case Name:
Michael Robert Till v National 
Mutual Life Association of 
Australasia Ltd

Citation:
[2004] ACTCA 26, Australian 
Capital Territory Court of Appeal 
per Crispin P, Connolly and 
Selway JJ

Date of Judgment:
10 December 2004

Issues:
•   Income protection policy 

– whether insurer required 
to continue disability 
payments when employment 
contract ends

•   Whether erroneous view 
of obligations amounts to 
repudiation of the contract
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Repudiation 
The appellant contended in the alternative to a breach of contract that the decision 
by the insurer to cease payments in 2001 amounted to a repudiation of the 
contract of insurance. The court found that, although the reasons given by the 
insurer for ceasing payments were not sustainable on the evidence then before the 
insurer, the ceasing of payments did not amount to repudiation of the contract. A 
repudiation involves an intention to no longer be bound by the contract or an 
intention to fulfi l the contract only in a manner substantially inconsistent with its 
obligations. In this case, all that occurred was that the insurer came to an 
erroneous conclusion. It would be a substantial step to go from this to infer an 
intention to repudiate the contract.

This case illustrates that an obligation under an income 
protection policy might not necessarily cease when the insured’s 
current employment arrangements come to an end. It also 
illustrates the distinction between a mere breach and a 
repudiation of the policy. This is not just an academic issue. 
Depending on the facts, the remedies available and measure of 
damages may differ in each case.
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The Full Court of the Supreme Court of South Australia 
considered if it was appropriate for a trial judge to give a 
declaration that an insurer must indemnify an employer under 
a state-based policy, in circumstances where it was not clear 
whether the worker sustained the injury in the Australian Capital 
Territory (ACT).

National Jet Systems Pty Ltd (National Jet) employed Ms Rawson as a co-pilot. She 
was based in Canberra and fl ew to locations such as Brisbane, Mackay and 
Rockhampton. She departed from Canberra and returned there each day.

Ms Rawson brought a claim against her employer for personal injuries that she claimed 
were sustained in her employment. She alleged that exhaust fumes had entered the 
cockpit, causing symptoms such as headaches, fatigue, sore throat, nausea and 
poor concentration. However, she did not allege that her injuries occurred in the ACT.

National Jet Systems held a policy from Allianz Australia Insurance Ltd (Allianz) in 
regard to liability for injuries suffered by a worker in the ACT. It sought and was 
granted declarations by the judge at fi rst instance that it was entitled to be 
indemnifi ed by Allianz for:

•   any liability to Susan Rawson in respect of injury sustained by her within the 
ACT in the course of her employment with National Jet, as determined in the 
ACT court action; and

•  legal costs that it had incurred and would incur in defending the claim.

On appeal, the Full Court of the Supreme Court of South Australia set aside the 
declarations on the ground that they were futile and hypothetical. The Full Court 
noted that there was no certainty that any injury occurred within the ACT and, if it 
was found that the injury occurred outside of the ACT, the court’s declarations 
would not apply to the policy. The court accepted that the trial judge had the power 
to make the declarations. However, it considered that the discretion to do so should 
not have been exercised. Chief Justice Doyle added that it was not appropriate for 
the trial judge to make the declarations, as they would only apply if the injured 
pilot succeeded in her claim. This depended upon a lot more than the very limited 
factual material that was before the court. Justice Anderson reviewed the authorities 
relevant to the exercise of the court’s discretion to grant a declaration. He concluded 
that only in the most exceptional circumstances should the court determine 
indemnity in advance of determining the defendant’s liability to a plaintiff.

GENERAL INSURANCE LAW

Declarations as to policy coverage not 
appropriate where a triable issue would remain

Case Name:
Allianz Australia Insurance Ltd 
v National Jet Systems Pty Ltd 

Citation:
[2004] SASC 438, South 
Australian Court of Appeal 
per Doyle CJ, Duggan 
and Anderson JJ

Date of Judgment:
23 December 2004

Issues:
•   Court declaration that 

an insurer must indemnify 
an insured

•   Correct forum for an injured 
pilot to bring a claim
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This case demonstrates the reluctance of courts to grant a 
declaration on indemnity issues where there remains a doubt as 
to whether the policy will in fact provide cover, even if the 
declarations are granted in favour of the insured.
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The New South Wales Court of Appeal confi rms that the duty of 
good faith and fair dealing extends to non-parties to an insurance 
contract where the policy is essentially for the benefi t of the
non-party.

Mr Sayseng was a member of the Kellogg Retirement Fund (the fund). The trustee 
of the fund, Kellogg Superannuation Pty Ltd (the trustee), had an insurance policy 
with Hannover Life Re of Australia Limited (Hannover), which provided cover to the 
trustee for payments made to fund members who suffered total and permanent 
disablement.

The fund’s trust deed provided that, in order for such payments to be made, the 
trustee was required to form an opinion that the member had suffered ‘total and 
permanent disablement’ as defi ned in the policy. In order for the policy defi nition 
to be satisfi ed, the insurer also had to form an opinion that the insured person was 
incapacitated to the required extent.

Mr Sayseng ceased work because of lower back problems and lodged an application 
with the trustee for a disability benefi t on the basis that he was totally and 
permanently disabled. Both the trustee and Hannover rejected the claim. 

In determining that Mr Sayseng was not incapacitated to the required extent, 
Hannover relied on two expert reports, one of which was based on video 
surveillance of Mr Sayseng (collectively, the material). Hannover did not disclose 
the material to Mr Sayseng.

Mr Sayseng brought a successful action against the trustee and Hannover. Justice 
Bryson held that ‘in the course of good faith and fair dealing’, Hannover was 
required to act with due regard for the interests of Mr Sayseng, as well as the 
trustee, and that Hannover had failed to so act by failing to disclose the material to 
Mr Sayseng.

His Honour applied the principles in:

    (a)  Edwards v The Hunter Valley Co-op Dairy Co Ltd (1992) 7 ANZ Insurance 
Cases 61-113, in particular that:

      (i)   an insurer is under a duty of good faith and fair dealing requiring it to 
have due regard for the interests of the claimant;

      (ii)  an insurer is obliged to act reasonably in forming its opinion; and
      (iii)   it is unfair for an insurer to act upon adverse reports obtained by it 

without giving the claimant an opportunity to answer them; and

GENERAL INSURANCE LAW

Insurers’ duty of good faith and fair dealing to 
third parties

Case Name:
Hannover Life Re of Australasia 
Limited v Sayseng 

Citation:
[2005] NSWCA 214, New 
South Wales Court of Appeal 
per Spigelman CJ, Santow and 
Tobias JJA

Date of Judgment:
23 June 2005

Issues:
•   Duty of good faith and fair 

dealing
•   Third-party benefi ciaries 

under a contract of 
insurance
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    (b)  C E Heath Casualty and General Insurance Limited v Grey (1993) 32 
NSWLR 25 (Heath), that the duty of utmost good faith is not limited to 
persons who are actual parties to the contract of insurance, but extends to 
others who are necessarily involved in the insurance.

Hannover appealed, denying any duty to Mr Sayseng and questioning his capacity 
to challenge the determination as he was not a party to the insurance contract.

The Court of Appeal confi rmed that Hannover owed a duty of good faith and fair 
dealing to Mr Sayseng, as articulated in Edwards, even though he was neither a 
party to the insurance contract nor expressed to be insured by the policy.

The court stated that the duty extended to Mr Sayseng was based on the principles 
in the Heath case because the policy indirectly benefi ted members by ensuring that 
the trustee had the funds to meet a proper claim. 

The court also discussed Trident General Insurance Company Limited v McNiece 
Brothers Pty Limited (1988) 165 CLR 107. The majority in Trident held that 
insisting on privity of contract to deny a right to enforce a contract of insurance, at 
the suit of a person expressed to be insured by it, was unjust because it would 
result in:

•  failure to give effect to the express intention of the party who effected the 
insurance;

•  failure to give effect to the common intention of the parties, including the 
insurer, to benefi t third parties; and 

•  injustice to the third parties who, knowing of the policy, have ordered their 
affairs accordingly.

Although in the present case the members were not expressed to be insured by the 
policy, the Court of Appeal stated that the insurer’s failure to give effect to the 
policy requirements, including an obligation of utmost good faith to both the 
trustee and the members, would result in the same failures and injustice. Although 
Mr Sayseng was not paid directly by Hannover, payment from the fund by the 
trustee was directly dependent on the trustee receiving payment under the policy. 
The court held that, in an insurance context, it is entirely in accord with the 
rationale for abandoning the strict application of the privity doctrine to extend its 
application to such retirement or disability plans.

The Court of Appeal also held that Hannover had breached its duty by failing to 
disclose the material to Mr Sayseng.

The New South Wales Court of Appeal has confi rmed that 
insurers owe a duty of good faith and fair dealing to persons 
who benefi t from a contract of insurance, even though they 
are neither a party to the contract nor expressed to be insured 
by the policy.
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GENERAL INSURANCE LAW

Third party denied relief where events giving 
rise to claim happen before policy begins

Case Name:
NSW Aboriginal Land Council 
v Ace Global Markets Limited 
& Ors 

Citation:
[2005] NSWSC 39, Supreme 
Court of New South Wales per 
Chief Justice Wood at CL

Date of Judgment:
11 February 2005

Issues:
•   Third party claimants
•   Liability policies
•   Section 6 Law Reform 

(Miscellaneous Provisions) 
Act 1946 (NSW) 

•   Whether charge available in 
favour of third party where 
claim arose before policy 
inception

This case involves a damages claim where the plaintiff relied on 
the insured’s negligent valuation of a development project in 
which the plaintiff invested. Chief Justice Wood of the Supreme 
Court of New South Wales considered whether the plaintiff could 
invoke section 6 of the Law Reform (Miscellaneous Provisions) 
Act 1946 (NSW) (LRMPA) to create a statutory charge on 
insurance monies where the event leading to the 
cause of action happened before the inception of the policy.

Section 6 of the LRMPA is a remedial provision in favour of third party claimants. 
It provides for a charge in favour of the third party of any insurance monies payable 
in respect of the claim and, with leave of the court, that charge may be enforced by 
the third party directly against the insurer.

The plaintiff alleged that it lost money by lending in June 1999 to Stonehaven 
Gardens Pty Ltd (Stonehaven), in reliance upon a valuation prepared by the 
property valuers, HTW. Stonehaven defaulted on the loan in June 2000 and, two 
months later, the plaintiff appointed receivers and managers to Stonehaven. The 
plaintiff asserted that it was entitled to recover the shortfall in the loan from HTW 
on the basis of either common law negligence or under s82 of the Trade Practices 
Act 1974 (Cth) (TPA), on the grounds of misleading and deceptive conduct in 
contravention of s52 of the TPA.

The plaintiff sought leave to proceed under s6 against HTW’s insurers. The fi rst 
policy began on 6 September 2000 and ran to 6 September 2001. The second 
policy was a renewal that ran from 6 September 2001 to 6 September 2002. The 
policies applied to claims made and notifi ed and circumstances ‘which may 
reasonably be expected to give rise to a claim’ notifi ed within the policy period. 
Notifi cation of circumstances was given by HTW on 17 August 2001, two days 
after the relevant properties were sold for a fraction of the loan amount.

In accordance with established principles relevant to applications for leave, Chief 
Justice Woods considered that the plaintiff was required to establish that there was 
‘no solvent or perfectly good defendant which the plaintiff could sue’. He was satisfi ed 
that, in light of the winding up of HTW and Stonehaven, the bankruptcy of relevant 
individuals, and the shortfall between the debt and the securities available to the 
plaintiff, the plaintiff had established this threshold requirement. The critical 
question was whether s6 LRMPA could apply to a ‘claim made and notifi ed’ policy 
where the event giving rise to the claim for damages occurred before the policy began.
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Section 6 relevantly states:

     If [the insured] has … entered into a contract of insurance by which [the insured] is 
indemnifi ed against liability to pay damages or compensation, the amount of the 
[insured’s] liability shall on the happening of the event giving rise to the claim for 
damages or compensation, and notwithstanding that the amount of such liability may not 
then have been determined, be a charge on all insurance moneys that are or may become 
payable in respect of that liability.

Chief Justice Woods reviewed in detail two competing lines of authority concerning 
s6. He observed that Justice Lindgren in FAI General Insurance Co Ltd v 
McSweeney (1997) 73 FCR 379 held that s6 could apply to a ‘claim made and 
notifi ed’ policy in respect of claims arising prior to the inception. Justice Lindgren 
considered that the words ‘is indemnifi ed’ should be read as at the time of 
adjudication by the court, not the time of the relevant events, and that to hold 
otherwise would be inconsistent with the policy objective behind s6.

However, he also observed that there was a contrary line of authority exemplifi ed by 
the reasoning of Justice Cole in Manettas v Underwriters at Lloyds (1993) 7 ANZ 
Ins Cases 61-180. Justice Cole considered that the requirement that the charge 
arise ‘on the happening of the event giving rise to the claim’ meant that the 
relevant policy must exist at that time. He considered that this line of authority had 
been more consistently followed in the fi rst instance by the NSW Supreme Court, 
and that he was bound to follow it.

When did the event occur: before or after policy inception?
After a review of the authorities, Chief Justice Wood found that the events giving 
rise to the plaintiff’s claim preceded the inception of the policies. He held that it 
was reasonably ascertainable by 31 August 2000, at the latest, that the plaintiff 
would incur a loss on the transaction.

The circumstances that gave rise to this fi nding include the fi rst default by 
Stonehaven; an awareness of the likely non-viability of the project; the failure by 
HTW to respond to requests for further valuations; the formal demand upon 
Stonehaven by the plaintiff’s solicitors requiring payment of the outstanding 
interest instalments; Stonehaven’s default on the entire amount payable; the formal 
demand for repayment of the amount advanced and accrued interest and the 
notifi cation of the plaintiff’s intention to exercise its power of sale; the plaintiff’s 
appointment of a receiver to Stonehaven; and, fi nally, the receipt of a valuation 
from a different fi rm of property valuers, indicating the signifi cant shortfall on the 
realisation of the security.1

Accordingly, Chief Justice Wood found that, as at 31 August 2000, notwithstanding 
that the property had not yet been sold, it was ascertainable that the plaintiff would 
suffer a shortfall on the transaction; that the remaining assets of the borrower had 
been secured in favour of other creditors who had priority over the plaintiff; and 
that the plaintiff would not benefi t from its fi xed and fl oating charge.

1 Chief Justice Wood noted that the signifi cant events that transpired following the inception date included the Stonehaven receiver 

advising the plaintiff of the borrower’s defi ciency of assets over liabilities and the improbability of the plaintiff recovering the loan in 

full; and the settlement of the sale of the mortgaged property. 

9424 Insurance 2 casenotes.indd   23 7/03/2006, 1:22:07 PM



24

This case illustrates the diffi culties that third party claimants 
may have in relying on s6 of the LRMPA where, as is often the 
case, the policy that responds began after the claims arose. A 
number of judges (including Chief Justice Woods, in this case) 
have expressed reservations in having to deny relief to third 
parties in such circumstances, and have invited legislative 
reform.

9424 Insurance 2 casenotes.indd   24 7/03/2006, 1:22:07 PM



25

In this case, the New South Wales Court of Appeal considers the 
operation of the double insurance principle in circumstances 
where liability never matures into actual liability or loss. 

Mercantile Mutual Insurance (Australia) Ltd (Mercantile Mutual) insured Fresh 
Steamed Carpet Cleaner Pty Ltd (the employer) against its liability as owner of a 
motor vehicle, while QBE Workers Compensation (NSW) Ltd (QBE) insured the 
employer against its workers’ compensation claims and its liability to workers for 
damages under common law. 

In March 1993, one of the employer’s workers suffered injuries in a motor vehicle 
accident in the course of his employment. The worker was entitled to compensation 
under the Workers Compensation Act 1987 (NSW), under which QBE paid the 
worker $303,847.30. The worker never claimed damages against the employer 
and, in any event, such a claim was now statute barred. 

QBE sought to recover a contribution from Mercantile Mutual for the payment it 
made to the worker on the grounds that Mercantile Mutual had insured against the 
same risk and, therefore, the double insurance principle applied. In response, 
Mercantile Mutual fi led a motion for summary dismissal, arguing that it did not 
insure the employer against workers’ compensation claims. The motion was 
dismissed in the NSW District Court. Mercantile Mutual then appealed to the NSW 
Court of Appeal. 

As a general principle, where an insured’s liability is covered by two insurance 
policies and the insured can claim under either policy, it is unjust and unfair that 
the insured’s choice should leave one insurer with the whole burden of that claim. 
Therefore, the courts have recognised the entitlement of one insurer to claim 
contribution from the other. However, the issue before the court was whether this 
principle applies in circumstances where the liability that accrued at the time of 
the accident never matured into an actual liability or loss. 

The court accepted that the payments made by QBE had not only discharged the 
employer’s liability to pay workers’ compensation, but would also discharge the 
employer’s liability to pay damages to the worker (in accordance with section 
151B(1)(b) of the Workers Compensation Act). 

However, the court distinguished the present case from other cases, where a right 
to contribution was recognised, because no claim for damages was ever made by 
the worker and, therefore, any liability that either party had at the date of the 
accident to pay damages was not actual liability or loss. In these circumstances, 
neither insurer had to bear the ‘whole burden’ of the liability for damages because 
there was no liability for the damages on either insurer. 

GENERAL INSURANCE LAW

Operation of double insurance principle where 
liability does not mature

Case Name:
Mercantile Mutual Insurance 
(Aust) Ltd v QBE Workers 
Compensation (NSW) Ltd

Citation:
[2004] NSWCA 409, New 
South Wales Court of Appeal per 
Handley, Beazley and Tobias JJA

Date of Judgment:
26 November 2004

Issues:
•   Operation of the double 

insurance principle
•   Motor Accidents Act 1988 

(NSW) – exclusion of 
liability to pay workers’ 
compensation
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Moreover, the court held that the payments made by QBE to the worker were 
payments for workers’ compensation only, and sections 9(a) and 16(a) of the Motor 
Accidents Act 1988 (NSW) make clear that insurance provided under that Act does 
not extend to the payment of compensation under the Workers Compensation Act. 

As a result, there was no ‘double insurance’ and the claim for a contribution could 
not be established. The appeal was allowed and the decision of the District Court 
was set aside and replaced with an order that QBE’s notice of motion be dismissed. 

This case demonstrates that, in order to claim contribution 
under principles applicable to double insurance, the liability of 
each insurer must be an actual liability or loss, such that failing 
to allow the claim for a contribution would place the burden of 
that liability unfairly on one insurer and would be contrary to 
‘general principles of justice’. 
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The insurers sought to deny a claim under a policy, asserting that 
the late payment of premium led to an automatic cessation of 
cover. The court considered the effect of such a clause, in 
particular whether the insurers were required to give notice 
before cover lapsing and whether the acceptance of late 
payments of premium in the past led to an estoppel.

Mr Waterman (the plaintiff) insured his aircraft with Gerling Australia Insurance Pty 
Ltd (the insurer) on 4 June 1997. The policy provided for payment of premium by 
instalments. A clause within the policy stated that:

     … it is a condition that in the event of any instalment not being paid by its due date the 
cover afforded by the Policy shall be deemed to have ceased at midnight of such due date.

The plaintiff paid each instalment late. When his aircraft was destroyed, the 
insurers refused a claim under the policy on the basis of these late payments. At 
the time of the accident, two premium instalments were outstanding. 

Effect of the clause
The plaintiff argued that the effect of this clause was that upon late payment of 
premium the policy became voidable at the election of the insurer, rather than 
cessation of cover occurring automatically. Justice Brereton, however, held that if 
the wording of a policy is suffi ciently clear (as it was here) then such a clause 
would work as an automatic cessation of cover, at least until payment of the next 
instalment of premium.

Requirement to give notice
The plaintiff sought to rely on section 59 of the Insurance Contracts Act 1984 
(Cth) (the Act) as requiring an insurer to give written notice to the insured in order 
to exercise a right to cancel an insurance contract. 

Justice Brereton considered the cessation of cover under the policy provisions was 
automatic and did not involve the insurer exercising any right of cancellation. 
He noted that the Act contains specifi c provisions dealing with non-payment of 
instalments in ‘instalment contracts’. However, ‘instalment contracts’ involve 
payment of the premiums over at least seven instalments (not three, as in this case).

Justice Brereton noted that the Australian Law Reform Commission Report 
[ALRC 20] and the Explanatory Memorandum, which preceded the Act, contain 
commentary that strongly indicates that the Australian Law Reform Commission 
and legislature intended the Act to prevent ‘automatic’ cancellation. However, 
the plain words of the Act do not achieve that result.

GENERAL INSURANCE LAW

Late payment of premium, automatic cessation 
of cover and estoppel

Case Name:
Waterman v Gerling Australia 
Insurance Co Pty Ltd

Citation:
[2005] NSWSC 1066, Supreme 
Court of New South Wales per 
Brereton J

Date of Judgment:
21 October 2005 

Issues:
•   Automatic cessation of cover 

following late payment of 
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Waiver
The plaintiff sought to rely on a letter the insurer sent following a missed payment, 
stating:

     On checking our records we note that … we have not received your payment … As this is 
obviously an oversight a copy of the invoice/mail order authority is attached. Your cheque 
or authority would be appreciated at your earliest.

This waiver argument could not assist the plaintiff, as there was a further missed 
payment before the accident and there was no evidence of any waiver for that 
missed payment. 

Estoppel
Finally, the plaintiff argued that the insurer was estopped from relying on 
non-payment of premium. To succeed, the plaintiff had to show that, despite the 
express contractual provision, there was a convention that punctual payment of 
premium was not essential to the maintenance of cover.

The insurer’s practice over the course of the policy was to send reminders following 
each missed payment requesting payment shortly. No mention was made of cover 
ceasing pending receipt of that payment. On one occasion, the insurer renewed the 
policy when, according to its terms, the fi rst instalment was already due. The 
plaintiff gave unchallenged evidence that he assumed punctual payment was not 
essential to the maintenance of cover. 

Justice Brereton held that the parties were dealing with each other on the basis 
that prompt payment of premium was not essential to the continuation of cover. 
In such circumstances, before it could depart from this assumed state of affairs, 
the insurer was required to give notice to the plaintiff. It had not done so. 
Accordingly, the insurer was estopped from relying on the provision of the policy 
that led to automatic cessation of cover following late payment of premium and 
was liable to indemnify the plaintiff under the policy.

This case sounds a warning for both insureds and insurers. 
So far as insureds are concerned, provisions providing for 
automatic cessation of cover in the case of non-payment of 
premium may operate without notice to the insured. So far as 
insurers are concerned, the insurer may not rely on such 
provisions where to do so would be contrary to an assumed 
state of affairs between insurer and insured. 
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GENERAL INSURANCE LAW

Defective reasoning: when an injury is not 
an injury

Case Name:
Allianz Australia Insurance 
Limited v GSF Australia Pty 
Limited 

Citation:
[2005] HCA 26, High Court 
of Australia per McHugh, 
Gummow, Hayne, Callinan and 
Heydon JJ

Date of Judgment:
19 May 2005

Issues:

•   Section 3(1) of the Motor 
Accidents Act 1988 (NSW) 
as amended

•   Section 3 of the Motor 
Accidents Compensation 
Act 1999 (NSW)

The High Court considered in detail the defi nition of the word 
‘injury’ in section 3(1) of the Motor Accidents Act 1988 (NSW) 
(MAA) and the correct approach to take in the issue of causation 
when assessing injuries resulting from defective vehicles under 
the statutory compensation scheme.

Garry Oliver sued his employer, GSF Australia Pty Ltd, for damages over an injury 
sustained while unloading airline containers from one of the employer’s trucks. GSF 
was aware that the vehicle’s automated unloading mechanism had broken down, 
but nevertheless directed Mr Oliver to manually unload the containers, in the 
course of which he injured his back. GSF accepted this was an unsafe system of 
work and Mr Oliver was awarded compensation at arbitration in February 2001.

GSF subsequently applied to the New South Wales District Court for a limited 
rehearing to settle a dispute that arose as to which of GSF’s insurers should 
indemnify it: the worker’s compensation insurer QBE, or the vehicle’s compulsory 
third-party insurer Allianz. Judge Delaney held that Mr Oliver’s injury fell under 
both legislative schemes and ordered Allianz to indemnify GSF for half of the 
damages award on the basis that Mr Oliver’s injury came within the defi nition of 
‘injury’ in s3(1) MAA. In July 2003, the majority of the NSW Court of Appeal 
(Justice Santow dissenting) upheld Judge Delaney’s  fi ndings on the basis that a 
broad, common-sense approach to causation meant that an injury need only be a 
consequence of, rather than the direct result of, a vehicle’s defect.

The High Court granted Allianz special leave to appeal to set aside the fi ndings of 
the NSW Court of Appeal. The High Court unanimously allowed the appeal and 
ordered that judgment be entered for Allianz against GSF, leaving GSF to look to 
QBE alone for indemnity.

In doing so, the High Court held that the Court of Appeal erred in its construction 
of ‘injury’ in s3(1) MAA when determining the cause of Mr Oliver’s injuries and 
approved the dissenting judgment of Justice Santow. 

The High Court found that:

•  the majority of the Court of Appeal failed to have regard to the statutory purpose 
behind the defi nition of injury in the MAA when deciding whether the injury was 
caused by the vehicle’s defect;

•   the NSW Parliament clearly intended to restrict the scope of s3(1) MAA when it 
amended the defi nition of injury by enacting the Motor Accidents Amendment 
Act 1995 (NSW). The purpose of this amendment was to bring the costs of the 
statutory compensation scheme within reasonable bounds;
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•  as a result, a close causal connection between the use of a vehicle and the 
injury suffered is required for claims brought under the MAA; and

•  the passive defect in the vehicle’s loading mechanism did not ‘cause’ the injury 
in the required, narrow statutory sense, and so did not fall within the defi nition 
of an injury under s3(1) MAA. Rather, it was GSF’s unsafe direction to manually 
unload the containers that caused the injury – an act that involved the vehicle 
being used for a purpose outside its intended use.

This case is the fi rst time the High Court has dealt with the 
question of causation in determining the relationship between a 
vehicle’s defect and injuries suffered in claims brought under 
the MAA. It marks a move away from the broad approach of the 
NSW Court of Appeal. This case provides authority for similar 
claims arising under the Motor Accidents Compensation Act (for 
accidents occurring on or after 5 October 1999), given that the 
same defi nition of injury is used in each Act.
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GENERAL INSURANCE LAW

The law of subrogation and the prevention of 
double recovery for personal injury from an 
accident

Case Name:
Insurance Commission of 
Western Australia v Kightly 

Citation:
[2005] WASCA 154, Western 
Australian Court of Appeal 
per Steytler P, Wheeler and 
Roberts-Smith JJA

Date of Judgment:
15 August 2005

Issues:
•   Doctrine of subrogation 
•   Double recovery from 

insurer and separate 
proceedings settled with the 
insured

In this case, a volunteer sea rescuer was injured in training and 
recovered a sum from the insurer of his volunteer group. He also 
brought a separate action against the organisation that 
conducted the training and received further monies when the 
case settled. The insurer sought to recover the total sum it had 
paid the volunteer.

The respondent, Mr Kightly, was a volunteer sea rescuer undertaking a training 
course conducted by Surf Life Saving Western Australia Inc (SLSWA). Mr Kightly’s 
leg was crushed during that training when the boat struck a wave. The Insurance 
Commission of Western Australia (the insurer) provided Mr Kightly’s volunteer group 
with special cover for bodily injury resulting from an accident. The insurer paid Mr 
Kightly $70,557.30 under that policy. Mr Kightly then brought a separate action 
against SLSWA in negligence for breach of the duty of care owed to him, which was 
settled. SLSWA agreed, without admission of liability, to settle by way of consent 
judgment and to enter a Deed of Release with Mr Kightly and pay him $145,000, 
plus legal costs of $35,000, in full and fi nal settlement. Mr Kightly indemnifi ed 
SLSWA and its insurer, Suncorp Metway Insurance Ltd, against any claim that may 
be made in respect of the payment of $70,557.30. When it learned of the consent 
judgment, the insurer asked Mr Kightly to repay the sum of $70,557.30. It did so 
on the basis that a clause of the policy stated that compensation payable to the 
volunteer shall be reduced by such amount as the volunteer is entitled to receive 
from any other source whatsoever in respect of the same injury. Further, the insurer 
asserted a common law right of subrogation and a right of subrogation under an 
implied term of the policy.

The insurer sued Mr Kightly when he refused to repay the money and, at fi rst 
instance, the trial judge found that:

•  when Mr Kightly received the money from the insurer, he was not entitled to 
receive any amount from SLSWA. Hence the policy did not preclude further 
payments; 

•   there did not exist an implied term giving the insurer the right of subrogation; 
and

•  the policy was not an indemnity policy and hence the common law right of 
subrogation did not operate.

The insurer argued before the Court of Appeal that the policy, so far as it 
recompensed Mr Kightly in this case, was an indemnity policy and, therefore, the 
insurer was entitled to exercise its common law right of subrogation for the funds 
obtained in the consent judgment. In response, Mr Kightly argued that the amount 
paid under the consent judgment and deed was not ‘compensation and/or damages’ 
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for the purposes of the policy. He also argued that the policy was not an indemnity 
policy, but a contingency policy not requiring proof of actual loss.

The factors that led the trial judge to conclude the policy was a contingency policy 
were:

•  the policy was described as being a personal accident policy and that a personal 
accident policy is often given as an example of a contingency policy in 
judgments and text books; and

•  the majority of payments provided for in the policy were clearly in the nature of 
contingency payments, as they were payments of a percentage of the capital 
sum in the event of injury.

However, the Court of Appeal turned to the doctrine of subrogation, emphasising 
that it is founded upon equitable principles and prevents the insured from making 
a double recovery. The insurer is given two rights. First, to require the insured to 
pursue any remedy available against the tortfeasor for the insurer’s benefi t and, 
second, to recover from the insured any benefi t received by the insured in 
settlement of the loss against which the insured has been indemnifi ed. 
Nonetheless, the equitable doctrine of subrogation can only apply in cases of 
indemnity insurance, as in cases of contingency, such as life insurance and, 
generally, in personal accident policies, the payment is made only on the 
contingency of an event. The court concluded that, in this case, the policy provided 
for indemnifi cation of actual proved fi nancial loss. There was no intention in the 
policy to exclude the right of subrogation and, as such, the equitable right was 
given to the insurer for the amounts paid under the policy. 

Following this fi nding, Mr Kightly further argued that, as he was a volunteer, the 
consent judgment payment was ‘a payment by way of benevolence’. This was 
rejected, as it was not supported in the precedents. 

Mr Kightly’s second argument was that, because his claim against SLSWA was resolved 
by compromise without admission of liability, the settlement sum was no more than 
an ex gratia payment that was not attributable to any particular expense incurred and, 
therefore, could not be subject to the right of subrogation. As it was established 
that the insurer had a right to subrogation, and that right could have been exercised 
for the claim against SLSWA, the settlement or release executed by Mr Kightly 
precluded the insurer’s exercise of its right to subrogation. It was no answer for Mr 
Kightly to say that SLSWA did not admit liability and had not been proved to be liable 
for damage arising out of his accident. The settlement reached and deed concluded 
with the consent judgment gave no bona fi de consideration of the insurer’s 
interests. Thus, Mr Kightly was found to have breached his duty to the insurer. 

This case reaffi rms that the doctrine of subrogation operates to 
prevent an insured from taking with both hands. Where an 
insurer indemnifi es and pays the insured under a policy that 
covers personal injury from an accident, the insurer will be able 
to recover that sum should the insured settle a separate action 
that was commenced without consulting the insurer.
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GENERAL INSURANCE LAW

Proof of loss where loss is dependent on 
whether the insurer would have acted differently

Case Name:
Crown Insurance Services Pty 
Ltd & Broadley v The National 
Mutual Life Association of 
Australasia Ltd

Citation:
[2005] VSCA 218, Victorian 
Court of Appeal per Warren CJ, 
Buchanan JA and Byrne AJA

Date of Judgment:
1 September 2005

Issues:
•   Causation
•   Proof of loss
•   Actual loss v loss of an 

opportunity

On 2 July 1999, the respondent, The National Mutual Life 
Association of Australasia Ltd (the insurer), issued an insurance 
policy to an applicant (the insured) under which it agreed to pay 
compensation for personal injury. The insured later brought an 
action against the insurer, alleging that he was entitled to lump 
sum and weekly payments as he had become totally and 
permanently disabled because of a spinal injury he suffered on 
19 July 1999.

The insurer sought to defend the claim on the basis that the insured had fraudulently 
failed to disclose previous CT scans and x-rays of his spine. The insurer also 
brought third-party proceedings against the fi rst named appellant and its employee 
(collectively, the agent). The insurer claimed that the agent had breached duties in 
contact and in tort that it owed to the insurer in obtaining the insured’s signature to 
blank proposal forms and failing to ask the insured questions contained in those 
forms, which would have revealed the insured’s previous CT scans and x-rays.

The trial judge held that, in obtaining the insured’s signature to blank proposals 
and failing to ask the insured the questions set out in the proposals, the agent was 
in breach of duties in contract and tort owed to the insurer. The trial judge also 
held that the agent’s breach of duties deprived the insurer of the opportunity to 
consider whether it might limit the insurance cover it offered to the insured to 
exclude the risk of back injury. However, he also found that, even if the insured had 
revealed the CT scan and the x-ray, the insurer would most probably have accepted 
the risk without imposing any additional conditions on the insurance policy. 
Nevertheless, he accepted that the insurer had lost the opportunity to consider a 
limitation on the cover and assessed damages on the basis of a 20 per cent 
probability that the insurer would have done so.

The agent appealed on this causation issue. Counsel for the agent contended that, as 
there had been a determination as to what would have occurred but for the agent’s 
breach of duty, there was ‘no room for an award of damages for loss of an opportunity’. 
However, counsel for the insurer submitted that it was only required to establish, 
on the balance of probabilities, that the agent’s breach of duty had deprived it of 
the opportunity to impose a condition on the insurance policy excluding liability. 

The Court of Appeal held that the insurer, like any plaintiff, was obliged to show, on 
the balance of probabilities, that it had suffered compensable loss. As the insurer 
could not prove that it would have imposed a condition excluding liability if the 
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agent had performed the duty, it could not establish any loss caused by breach of 
duty. The Court of Appeal concluded that:

     … loss in a case like the present, which was dependent upon establishing what the 
[insurer] would have done but for the [agent’s] breach, is not to be characterised as loss 
of an opportunity. Rather, loss of the benefi t, not the opportunity to gain it, is to be 
established on the balance of probabilities.

Accordingly, the court allowed the appeal and set aside the trial judge’s orders. 
However, the court did give judgment for the insurer against the agent for a 
nominal sum, as the insurer had established a breach of the agent’s legal duty 
owed to the insurer.

This decision confi rms that, when establishing loss dependent 
on what a plaintiff would have done but for a defendant’s 
breach, the plaintiff must prove on the balance of probabilities 
that it would have acted differently. It is not suffi cient to 
establish that it ‘might have done so’ or that it has ‘lost the 
opportunity’ to do so.
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In this case, the Supreme Court of Queensland considered 
whether there was a tortious duty of good faith imposed upon 
insurers in Australia.

In August 2001, the plaintiff made a claim under a policy, which upon total disability 
provided weekly income benefi t payments until 2021. After concluding that the 
plaintiff’s claim was fraudulent, the insurer refused payment in December 2001.

In August 2004, the plaintiff commenced proceedings against the insurer, claiming 
payment of the agreed weekly sum, damages for breach of an implied duty of good 
faith in the insurance policy and damages based upon an alleged breach of a 
tortious duty of good faith.

Contract claim
Section 13 of the Insurance Contracts Act 1984 (Cth) (the Act) requires policy 
holders and insurance companies to act towards each other with utmost good faith. 
If this provision is breached, liability for compensatory damages for breach of 
contract can accrue.

The defendant successfully applied to have the claim based upon s13 struck out as 
unnecessary or scandalous under rule 171(c) of the Uniform Civil Procedure Rules 
1999 (Qld) (UCPR). In the Queensland Supreme Court, Justice McMurdo struck 
out the claim on the grounds it was inadequately pleaded, but did acknowledge 
that the plaintiff was entitled to assert such a claim. 

Tort claim
The insurer also applied to have the tort claim struck out as disclosing no 
reasonable cause of action under UCPR rule 171 (a). In support of his tort claim, 
the plaintiff relied upon the decision in Gibson v Parkes District Hospital (1991) 
26 NSWLR 9, which previously considered whether a tortious duty of good faith 
exists for insurers in Australia. In Gibson, Justice Badgery-Parker did not formally 
accept that the tort existed in Australia, but suggested that Australian courts may 
be prepared to adopt an approach similar to United States courts, which have 
recognised the tort. 

Ultimately, Justice McMurdo agreed with the insurer. After canvassing other 
common law jurisdictions, including England, Canada and New Zealand, which do 
not recognise the tort, his Honour found that no reason of principle or policy 
justifi ed recognising the tort and that the imposition of such a tortious liability 
would represent an extension of any established legal principle in Australia. 

GENERAL INSURANCE LAW

Does a tortious duty of good faith apply to 
insurers in Australia?

Case Name:
Vytautas Lomsargis v National 
Mutual Life Association of 
Australasia Limited

Citation:
[2005] QSC 199, Supreme 
Court of Queensland
per McMurdo J

Date of Judgment:
19 July 2005

Issues:
•   Is there a tortious duty of 

good faith?
•   Section 13 of the Insurance 

Contracts Act 1984 (Cth)
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Further, his Honour noted that the plaintiff failed to bring forth any new policy 
considerations that the Australian Law Reform Commission did not consider in 
1982 when it recommended against importing a tort of bad faith into the 
Australian common law. As such, Justice McMurdo confi rmed that current 
commercial and social conditions do not necessitate adopting such a tort. 

Justice McMurdo’s decision provides a detailed and 
comprehensive review of relevant authorities in regards to a 
tortious duty of good faith claim. Justice McMurdo has 
continued to place Australia in line with the majority of other 
common law jurisdictions and, absent suffi cient policy 
justifi cations, effectively has kept the door closed to the 
adoption of an American tortious duty of good faith.
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GENERAL INSURANCE LAW

When does an insurance contract arise under a 
bordereau arrangement?

Case Name:
Aon Risk Services Australia 
Limited v Lumley General 
Insurance Limited

Citation:
[2005] FCA 133, Federal Court 
of Australia per Conti J

Date of Judgment:
25 February 2005

Issues:
•   Formation of insurance 

contract
•   Bordereau arrangements 

and offer and acceptance 
principles

The Federal Court granted an application by AON Risk Services 
Australia Limited for a declaration that Lumley General Insurance 
Limited was liable to indemnify for loss caused by a fi re.

Rifon Pty Ltd (as trustee for the Roxy Trust) and Ardilo Pty Ltd (as trustee for the 
Roxy Operations Trust) (the owners) purchased the Parkview Hotel at Grafton, New 
South Wales, on 3 June 2002. The hotel was destroyed by fi re on 27 June 2002.

The owners sought indemnity under a contract of insurance that they said came 
into existence on either 31 May 2002 or 3 June 2002 as a result of an exchange of 
correspondence between their insurance broker, AON Risk Services Australia 
Limited (AON), and SLE Worldwide Australia Pty Ltd (SLE) as agent for Lumley 
General Insurance Limited (Lumley). Lumley denied liability, claiming that no 
insurance contract had been established.

AON (as assignee of the causes of action of the owners) began proceedings against 
Lumley, claiming it should indemnify because a contract of insurance had been 
established either:

•   under a bordereau arrangement; or
•  through usual offer and acceptance principles.

Under a bordereau arrangement, an insurer’s agent is empowered – during a certain 
agreed period and subject to specifi ed conditions – to extend coverage on the 
insurer’s behalf. Under such an arrangement, the insurer may only become aware of 
new contracts of insurance at the end of the agreed period. Historically, bordereau 
arrangements evolved to reconcile the need for immediate insurance coverage with 
the reality of delayed communications. Such arrangements were common in 
country areas, including for country hotels.

In this case, the court accepted that there was a bordereau arrangement under 
which insurance coverage had been extended on behalf of Lumley. SLE had a 
specifi c ‘Country Hotels Procedure’, which required AON to complete details of the 
proposed insurance cover on a designated form. The court accepted that by:

•  AON faxing the completed form to SLE on 31 May 2002; and
•  SLE sending a return fax to AON on 3 June 2002, refl ecting a ‘rate’ and an 

excess fi gure,

a contract of insurance under the bordereau arrangement had been established.

While not necessary to decide in light of this fi nding, the court also considered that 
AON should, in any event, succeed on general offer and acceptance principles. The 
court observed that the business relationship between AON and SLE had operated 
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for many years, and that contracts of insurance had been established previously 
without a more formal offer and acceptance process. 

Finally, the court rejected Lumley’s submission that the bordereau agreement needed 
to be in writing to have effect, observing that section 916A of the Corporations Act 
2001 (Cth) permitted, but did not require, such agreements to be in writing.

The case demonstrates that an insurer may be bound under a 
bordereau agreement or under general principles of offer and 
acceptance, notwithstanding that the contract of insurance is 
not yet recorded in writing.
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GENERAL INSURANCE LAW

Could plaintiff insurers apply to re-open a 
VCAT decision?

Case Name:
Vero Insurance Ltd & Ors v 
Body Corporate Strata Plan No 
41716B & Ors

Citation:
[2005] VSC 56, Supreme Court 
of Victoria per Balmford J

Date of Judgment: 
10 March 2005

Issues:
•   Builders’ warranty insurance
•   Whether insurers have 

standing to apply for 
re-opening of a decision 
of the Victorian Civil and 
Administrative Tribunal, 
under section 120 of 
the Victorian Civil and 
Administrative Tribunal Act 
1998

In an application for judicial review of a decision by the Victorian 
Civil and Administrative Tribunal (VCAT), the Supreme Court of 
Victoria had to decide whether the insurers had standing under 
section 120 of the Victorian Civil and Administrative Tribunal Act 
1998 (the VCAT Act) to apply for a case to be re-opened. 
The insurers argued that, as the insurers, they were persons 
‘in respect of whom an order was made’ under s120 of the 
VCAT Act and, therefore, were entitled to apply for the matter 
to be re-opened. 

The fi ve plaintiffs (the insurers) were insurance companies that had issued a policy 
of builders’ warranty insurance and a home building work insurance policy for 
certain construction works at a property in Richmond, Victoria, consisting of 45 
units and common property. The 46 defendants (the owners) owned the common 
property and the units.

Clause 18 of the insurance policy provided:

     If the Tribunal makes an order against your builder in respect of risks covered by this 
policy, but your builder fails to comply with that order, then we must do so, but only if we 
had notice of the Tribunal proceedings.

It was presumed that this clause had been included according to the requirement 
by the Ministerial Order under the Building Act 1993 (Vic), which provides that a 
policy shall contain a provision to the above effect.

The owners issued an application in VCAT against the builders and the developer 
over defects in the construction works.

The builders failed to attend or be represented at a compulsory conference at 
VCAT held on 1 October 2003 and failed to attend a further compulsory conference 
on 12 November 2003. At the further compulsory conference, orders were made:

•  striking out the proceedings against the developer with no order as to costs;
•  determining the proceeding adversely to the builders; and
•  ordering the builders to pay the owners $2,553,100.

Section 120 of the VCAT Act allows a person in respect of whom an order is 
made to apply to VCAT for a review of the order if the person did not appear 
and was not represented at the hearing. VCAT may hear and determine the 
application if it is satisfi ed that the applicant had a reasonable excuse for not 
attending or being represented at the hearing and, if it thinks fi t, order that the 
order be revoked or varied.
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However, rule 4.18 of the VCAT Rules provides that an application under s120 
must be made within 14 days after the applicant becomes aware of the order. 

The fi rst plaintiff (Vero) was notifi ed of the orders by the owners’ solicitors on 3 
December 2003 and, on the 10 December 2003, Vero sent a letter to the owners’ 
solicitors requesting further documentation. It received copies of the application 
and of all directions and orders in VCAT proceedings from the owners’ solicitors on 
19 December 2003.

Leaving aside the issue of whether the insurers had standing, the effect of s120 
and rule 4.18 was that by the time Vero had received the documents from the 
owners’ solicitors on 19 December 2003, it was out of time to bring an application 
for review of the order, as Vero became aware of the order on 3 December 2003, 
16 days beforehand. Had the insurers applied within time, VCAT might well have 
considered that the insurers may have had ‘a reasonable excuse for not attending or 
being represented at the hearing’ because they were not notifi ed of the compulsory 
conference on 12 November 2003.

On 21 May 2004, the insurers, wanting VCAT to review the order made on 
12 November 2003, applied:

•  to be joined as parties to the proceeding under s60 of the VCAT Act;
•  for an extension of time under s126 of the VCAT Act in which to make an 

application under s120 for VCAT to review the order; and
•  for the orders dated 12 November 2003 and/or 1 October 2003 to be set aside 

or revoked under s120 of the VCAT Act or sections 97 and 98 of the VCAT Act.

The application for joinder under s60 was dismissed on the ground that s60 only 
contemplates joinder where there is a current proceeding. In this case, the 
proceeding had been disposed of. A fi nal determination had been made and VCAT 
was functus offi cio (it had discharged its duty and it was precluded from again 
considering the matter). The dismissal on this ground disposed of the entire 
application for review. 

Nevertheless, VCAT went on to dismiss the application under s120 on the grounds 
that:

•  the insurers were not persons ‘in respect of whom an order had been made’; and 
•  that the proceedings had been determined and VCAT was functus offi cio. 

Finally, VCAT held that there was nothing in sections 97 and 98 of the VCAT Act 
(these provisions concern natural justice and fairness) that would enable VCAT to 
allow the orders sought. 

The insurers sought judicial review of the decision in the Supreme Court of Victoria. 

One of the issues considered by the court was whether the insurers were persons
‘in respect of whom an order was made’. The insurers argued that the effect 
of the insurance policy and the Ministerial Order was that an order requiring 
payment by the builders was, in effect, an order requiring payment by the 
insurers and accordingly was made ‘in respect of’ the insurers. 
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Justice Balmford acknowledged that, without deciding the matter, the argument 
that the insurers were persons ‘in respect of whom an order was made’ had ‘much 
to commend to it’. However, she went on to dismiss the application as she 
considered there was no error of law in the decision of VCAT to dismiss the 
applications on the ground that VCAT was functus offi cio. 

This case may suggest it may at least be arguable that if an 
insurer was not a party to the proceedings, it may nevertheless 
have standing under s120 of the VCAT Act to apply for a 
decision to be re-opened if the insurer’s interests have not been 
properly protected. 
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GENERAL INSURANCE LAW

‘Reasonable legal costs and expenses’ held to 
be limited to party/party costs

Case Name:
Pacifi c Indemnity Underwriting 
Agency Pty Ltd v Maclaw No. 
651 Pty Ltd & Anor

Citation:
[2005] VSCA 165, Victorian 
Court of Appeal per Ormiston 
and Nettle JJA and Hansen AJA

Date of Judgment:
29 June 2005

Issues:
•   Obtainment of costs in 

settlement agreements
•   Need for bill of costs

After parties settled two breach of contract claims, the Supreme 
Court of Victoria analysed the language from the settlement 
agreements and relevant insurance policies that required 
payment of ‘reasonable legal costs and expenses’. The court did 
so for the purpose of determining whether that language 
mandated payment of full indemnity or only party/party costs. 
Additionally, the court considered the need for a bill of costs.

Maclaw Pty Ltd (Maclaw), a building owner, brought two claims before the Victorian 
Civil and Administrative Tribunal (VCAT) against the builder and the builder’s 
insurers. Under the Building Act 1993 (Vic) and under the terms of the insurance 
policy, because the builder was insolvent, Maclaw had the right to recover directly 
from the insurers for claims against the builder. Before fi nal hearings, the parties 
reached settlement agreements that, among other things, required payment of 
Maclaw’s ‘reasonable legal costs and expenses’ either agreed to by the parties or 
assessed by VCAT.

The builder’s insurers argued that the settlement agreements required payment 
only of party/party costs. Maclaw disagreed and fi led summonses before VCAT 
seeking full indemnity costs. Maclaw’s solicitors fi led supporting affi davits stating 
that the fees charged were fair, reasonable, and represented market rates. VCAT 
agreed with Maclaw and awarded full indemnity costs, based on the reasoning of 
Reid v FAI General Insurance [1999] VCAT 1773 and its authority under section 
109 of the Victorian Civil & Administrative Tribunal Act 1998 (Vic) (the Act).

On appeal, a judge of the Trial Division concluded that Maclaw was entitled to full 
indemnity costs, reasoning that the purpose of the Building Act was to protect the 
consumer. This protection would be lost if costs were not awarded on a full 
indemnity basis. 

On further appeal, the Victorian Supreme Court disagreed and concluded that 
Maclaw was only entitled to party/party costs. 

The court acknowledged that the insurance policy provided indemnity, but to the 
builder. In Maclaw’s case against the insurers, Maclaw stood in the shoes of the 
builder vis a vis the insurers. The policy provided cover to the builder for ‘costs and 
expenses incurred’ with the consent of the insurer in defence of the claims and also 
‘reasonable legal costs and expenses’ of the party making a claim against the builder.

The court considered s109 of the Act. That provision states a prima facie rule that 
each party is to bear their own costs in the proceeding. However, s109(2) and (3) 
give VCAT discretion to order parties to pay costs if fair to do so. The court observed 
that it is conventional that costs are awarded on a party/party basis. The court 
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concluded that the settlement agreements required the builder to pay party/party 
costs, because that is what VCAT would most likely have awarded.

The court rejected reliance on Reid v FAI General Insurance [1999] VCAT 1773, 
which was the basis for the trial judge’s conclusion that the ‘reasonable’ expenses 
language meant full indemnity. The court recognised that the word would, at the 
very least, imply, if not demand, a reasonableness determination, rather than an 
award of full indemnity.

Finally, the court determined that there was no reason for refusing to deliver a bill 
of costs and rejected the notion, derived from a misunderstanding of Reid, that a 
comparison of market rates and the actual rates the solicitors charged was suffi cient. 
A bill of costs is normally essential, regardless of whether costs are taxed on an 
indemnity, solicitor/client or party/party basis. A proper bill of costs was required. 

This case demonstrates that courts will most likely consider 
obligations under policies to pay ‘reasonable legal costs’ in light 
of the rules or conventions surrounding orders of costs in the 
relevant tribunal or judicial body. Where claimants are able to 
pursue the insurer directly, the general principle is that they 
should be in no better a position as to the amount of costs to be 
awarded than had they pursued the insured and obtained an 
order for costs in the relevant tribunal or court.

9424 Insurance 2 casenotes.indd   43 7/03/2006, 1:22:23 PM



44

Case Name:
Paul Weber v Tiss Pty Ltd & Ors

Citation:
[2005] NSWSC 67, Supreme 
Court of New South Wales per 
Nicholas J

Date of Judgment:
18 February 2005

Issues:
•   Total and permanent 

disablement
•   Discussion of what is a ‘real 

and genuine consideration’ 
by an insurer

•   Challenge to a decision 
on the ground of 
reasonableness

The Supreme Court of New South Wales examined whether the 
trustee and insurer’s decision could be attacked on the ground of 
reasonableness and found that the later decisions were, in fact, 
unreasonable and therefore invalid.

Mr Weber was a member of the Timber Industry Superannuation Scheme (the fund) 
of which Tiss Pty Limited, the fi rst defendant, was the trustee. Mr Weber sought the 
payment of benefi ts from the fund on the basis of total and permanent disablement 
(TPD) resulting from injuries to his left arm and shoulder sustained in the course of 
his employment. The trustee held a policy of insurance with the second defendant, 
NRG Victory Australia Pty Ltd, which was succeeded by the third defendant, 
Hannover Life Re of Australasia Limited (the insurer), under which the fund was 
insured for TPD benefi ts payable to members of the fund.

Policy defi nition of TPD
The trust deed provided that the term TPD could be determined by reference to the 
policy defi nition that relevantly stated that TPD meant ‘being incapacitated to such 
an extent as to render the Member unable ever to engage in or work for reward in 
any occupation or work which he or she is reasonably capable of performing by 
reason of education, training or experience’.

Between 1997 and 2003, the insurer considered Mr Weber’s claim three times and 
elected to reject his claim. Each time, the trustee affi rmed the decision of the 
insurer. The plaintiff’s challenge to the reasonableness of the fi rst decision reached 
by the insurer failed.

Second decision of the insurer
The second decision was made by the insurer in April 2003 and additional 
evidence was then before the insurer. This material indicated that the type of work 
for which the plaintiff was suited by reason of his education, training and 
experience was unskilled labour, using both arms, which was repetitive work that 
required the ability to carry and lift heavy loads. The medical evidence established 
to a high degree of probability that, with the loss of full use of his left arm, the 
plaintiff was permanently unfi t for work of this kind.

Justice Nicholas found that the evidence showed that the plaintiff’s injury had 
rendered him ‘totally disabled for work as a labourer’. He emphasised that the insurer 
is required to consider whether in ‘the real world’ the plaintiff is able to perform 
the type of work for which he is trained, educated and experienced. He found that 
the insurer’s decision to decline the claim clearly refl ected a failure to take into 
account these considerations. It followed that the decision was unreasonable.

Challenge to the reasonableness of an insurer’s 
decision on total and permanent disablement

GENERAL INSURANCE LAW
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Justice Nicholas also considered that the terms of the letter that it sent to the 
plaintiff evidenced that the insurer was infl uenced by a groundless belief that the 
plaintiff was fi t to work as a car detailer. Justice Nicholas considered that this 
fi nding was central to the basis of the insurer’s decision, and that it was simply 
incorrect, based on the material submitted by the plaintiff. He held that the 
insurer’s discretion was not exercised upon ‘a real and genuine consideration’ of 
the range of material before it and the failure to form the relevant opinion was 
unreasonable. The decision was held to be invalid.

Final decision of insurer
The fi nal decision of the insurer was made in November 2003, at which time it also 
had additional material before it, including two statements of the plaintiff that gave 
details of his education, training and experience. The plaintiff’s evidence was that 
he was not fi t to perform the type of work for which he was educated, trained and 
experienced, and this evidence went uncontradicted. The court declared that this 
decision was also invalid, as it was not reasonable for the insurer to reach the 
conclusion that Mr Weber was not entitled to a TPD benefi t. 

This case makes it clear that the reasonableness of a trustee’s 
and insurer’s decision in a claim for a TPD benefi t will be 
scrutinised. Decisions may be held to be invalid by a court if 
they are reached without proper consideration of all the material 
presented. The reasonableness of the decision is to be 
considered in light of the policy defi nition for TPD.
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GENERAL INSURANCE LAW 

TPD claims: failure by insurer and trustee to 
consider relevant evidence

Case Name:
Nile v Club Plus 
Superannuation Pty Ltd & Anor 

Citation:
[2005] NSWSC 55, New South 
Wales Supreme Court per 
Brownie AJ

Date of Judgment:
15 February 2005

Issues:
•   Total and permanent 

disablement
•   Relationship between 

trustee, insurer and member 
of a group life insurance 
policy 

•   Obligation of insurers and 
trustees in considering TPD 
claims

In this judgment, the court considers the duties owed by a trustee 
and an insurer in a tripartite arrangement where an employee-
member is claiming a disablement benefi t from his or her 
superannuation fund. The court examined the practice and 
procedure required to be followed by both trustee and insurer, 
when each is required to determine whether an employee-
member is entitled to a disablement benefi t.

Mr Nile was a former employee of the Riverwood Legion & Community Club Ltd 
(the Riverwood Club). As an employee of the Riverwood Club, he was a member of 
the Club Plus Superannuation Scheme (the fund), of which the fi rst defendant was 
the trustee. The trustee held a group life insurance policy with the second defendant 
(the insurer). The fund was governed by a trust deed that contained a defi nition of 
total and permanent disablement (TPD), as did the group life insurance policy. The 
parties agreed that the defi nition of TPD contained in the group life policy would be 
used for the proceedings, and the key part of that defi nition states:

     … the member has become incapacitated to such an extent as to render the member 
unlikely ever to engage in work for reward in any occupation or work for which the 
member is or may become reasonably qualifi ed by education training or experience.

The plaintiff claimed that, as a result of an injury suffered to his back during his 
employment with the Riverwood Club, he was entitled to a TPD benefi t (calculated 
at $49,500). On or around 30 December 2006, he lodged with the trustee a 
completed ‘Statement of Claim’ form and a statutory declaration. The trustee passed 
these forms on to the insurer so that it could make a determination on the claim.

The decisions of the insurer and trustee
Between 1997 and 2004, the trustee and insurer considered Mr Nile’s claim for a 
TPD benefi t by reference to the defi nition of TPD contained in the policy and each 
time determined to reject his claim.

Justice Brownie held that the early decisions of the defendants (both the 1997 
decisions and the 2001 and 2002 decisions) could not be successfully challenged 
on the reasonableness of the decision as, on the material before each defendant,
it was clear that no medical practitioner concluded that the plaintiff fell within the 
defi nition of TPD and, in fact, the general view expressed by the doctors was that 
the plaintiff’s condition ‘fell a good deal short of that defi nition’.

Justice Brownie went on to consider the 2003 and 2004 decisions (the later 
decisions), when the position had changed signifi cantly, because additional 
material was now before the defendants. This additional material included several 
medical reports that directly addressed the question of whether or not Mr Nile was 
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within the policy defi nition of TPD (and concluded that he was within the policy 
defi nition), as well as two affi davits of the plaintiff.

It is important to note the signifi cance of the plaintiff’s affi davits. In these, the 
plaintiff effectively refuted the earlier conclusions of doctors who said he was 
capable of performing heavy manual labour. The plaintiff also noted that he was 
only qualifi ed, educated and experienced to perform work of a heavy, manual 
nature and that no ‘light work’ was available at the Riverwood Club.

The court noted that, while the plaintiff was not qualifi ed to express medical 
opinions, this did not mean that his statements as to what he could and could not 
do, expressed by reference to his physical symptoms and his education, training 
and experience, should be put out of consideration.

Justice Brownie found that the defendants had, in fact, put the plaintiff’s 
comments out of consideration. He found that the insurer did not purport to weigh 
the signifi cance of what the plaintiff had said and, in addition, it appeared in the 
later decision that the insurer did not give any consideration to the new reports. 
The court held that the insurer’s later decisions were so unreasonable that they 
could not stand. The court set aside the insurer’s decision.

Difference between the position of the insurer and the trustee
The insurer owed a duty of good faith and fair dealing that required it to have due 
regard to the interests of the plaintiff and to act reasonably in considering the matter. 
Justice Brownie said that the insurer had breached this duty in the later decisions.

The trustee did not lead any evidence in the proceedings, except to tender a 
consolidated version of its trust deed, but nonetheless Justice Brownie considered 
that the evidence left it in the position where it could not be said that it gave the 
matter ‘real and genuine consideration’. On the evidence, it appeared that the 
trustee had merely ‘rubber stamped’ the insurer’s decision. Accordingly, the 
trustee’s fi nal decision was also set aside.

This case provides a reminder to all trustees and insurers when 
considering whether a member is entitled to a TPD benefi t to 
exercise their duties of good faith and fair dealing, and to ensure 
that if new material is provided that it is given adequate 
consideration at any further determinations of the member’s claim.
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The New South Wales Court of Appeal considered the scope 
of liability under an insurance policy to compensate for motor 
vehicle-related injuries. The court favoured a broad reading of
the words ‘use and operation of the vehicle’, with the result 
that cover under many third-party motor vehicle policies may 
be broader than previously assumed.

In January 2000, Simon Smith was driving a truck towing a trailer. His nine-year-old 
son (the plaintiff) was in the passenger seat. Mr Smith brought his truck to a stop at 
the side of the road, activated his indicator, depressed the clutch and left his foot 
on the brake. Mr Smith left the engine running and asked the plaintiff to get out of 
the truck and open a gateway on the other side of the road, through which Mr Smith 
intended to drive the truck. The plaintiff alighted through the passenger side door and 
ran in front of the truck onto the road, at which point a driver travelling in the same 
direction as Mr Smith struck the plaintiff. The plaintiff brought an action against the 
driver of the other vehicle and against Mr Smith for compensation for his injuries. 
The parties settled the action against the other driver. Mr Smith sought indemnity 
from QBE Insurance (Australia) Limited (QBE) under his insurance policy (the policy), 
issued under section 10 of the Motor Accidents Compensation Act 1999 (NSW) (the 
Act). In March 2004, Justice Phegan found Mr Smith negligent and held that QBE 
was liable under the policy. QBE sought leave to appeal, claiming that Justice Phegan 
erred in fi nding that the plaintiff’s injury fell within the scope of liability under the Act.

The appeal focused on the scope of the defi nition of ‘injury’ in s3 of the Act: 

     injury: means personal or bodily injury caused by the fault of the owner or driver of a 
motor vehicle in the use or operation of the vehicle if, and only if, the injury is a result of 
and is caused during … the driving of the vehicle.

The policy was a third-party policy issued under s10 of the Act (third-party policy), 
which indemnifi es motor vehicle owners:

     against liability in respect of … injury to a person caused by the fault of the owner or 
driver of the vehicle … in the use or operation of the vehicle …whether or not on a road.

QBE argued that the broad interpretation of ‘use and operation of the vehicle’ in 
cases such as Allianz Australia Insurance Limited v GSF Australia Pty Limited 
(2003) 57 NSWLR 321 was incorrect and that the plaintiff’s injury was not caused 
by Mr Smith’s driving as:

•  ‘driving’ requires actual control and management of the motor vehicle while it is 
in motion; and 

•  an injury is only the result of the driving of a vehicle if it is caused by some 
feature of the driving itself.

GENERAL INSURANCE LAW

Acts that constitute ‘use or operation 
of a vehicle’

Case Name:
QBE Insurance (Australia) 
Limited v Nathaniel Maxwell 
Smith by his next friend Sue 
Avard & Anor

Citation:
[2005] NSWCA 130, New 
South Wales Court of Appeal 
per Hodgson JA, Young CJ in Eq 
and Campbell AJA

Date of Judgment:
26 April 2005

Issues:
•   Third-party motor vehicle 

insurance
•   Meaning of ‘in the use and 

operation of the vehicle’
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Justice Hodgson, with whom Justice Young and Justice Campbell agreed, 
distinguished the case of Insurance Commission of Western Australia v Container 
Handlers Pty Ltd [2004] HCA 24 (Container Handlers), stating that, while injuries 
sustained by a passenger helping replace wheels on a vehicle were not a ‘consequence 
of the driving of that vehicle’ under the equivalent Western Australian legislation, 
Mr Smith’s actions involved the ‘operation and control’ of the vehicle according to 
Justice McHugh’s interpretation of ‘driving’ in Container Handlers.

Liability under third-party policies was limited to compensation for injuries 
sustained as a result of some feature of the driving, during the use and operation of 
the vehicle. Justice Hodgson held that the strategy adopted to bring about the 
passage of a vehicle through gates, including the positioning of the vehicle and the 
arrangements made to open the gates, was a feature of the driving of the vehicle, 
analogous to pausing and inserting a coin in an automatic toll system.

The court did not fi nd the positioning of the car negligent, but it was part of the creation 
of an unreasonable risk of harm when Mr Smith did not take subsequent steps to 
ensure the plaintiff’s safety while attempting to open the gate. Mr Smith’s negligence 
throughout this process constituted negligence in a feature of the driving of the vehicle 
and, therefore, QBE was liable under the policy. The court dismissed the appeal.

Justice Young observed that the objects of the Act support a wide construction of 
its scope. His Honour stated that the amendments introduced into the Act in 1995, 
restricting claims to those arising from the driving of a vehicle, were intended to 
exclude peripheral claims only, such as those arising from injuries sustained in the 
loading and unloading of vehicles. He emphasised that the judges’ comments in 
Container Handlers excluding liability for injuries occurring after the vehicle’s 
motion has been brought to a conclusion, or after the engine has been switched off, 
were not part of the ratio of the case, nor were they intended to be an exhaustive 
articulation of the ambit of liability under the Act.

Justice Young warned that a narrow interpretation of ‘driving’ may defeat the Act’s 
purpose. His Honour stated that, as the injuries sustained by the plaintiff were a 
result of Mr Smith’s driving of the vehicle, this case did not require a full analysis 
of the scope of liability under the Act, and that the scope therefore remains 
undefi ned and ambiguous.

The apparent narrowing of the scope of insurers’ liability resulting 
from the Container Handlers decision has been qualifi ed. 
According to the Court of Appeal, negligent acts that may not 
individually constitute the ‘driving’ of a vehicle may contribute 
to negligence in the process of controlling or operating a vehicle 
resulting in injury. Notwithstanding the 1995 amendments, the 
scope of insurers’ liability under the Act is still undetermined. 
An application for special leave to appeal to the High Court has 
been denied. However, the broad approach taken in this case
is diffi cult to reconcile with the decision of the High Court in 
Allianz v GSF (reported on page 29 of this Review) handed 
down only one month later.
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Mr Steele sought an indemnity from Insurance Australia Ltd for 
costs and damages awarded against him by the Supreme Court 
of New South Wales and for which HIH Claims Support had 
already indemnifi ed for 90 per cent. Justice Bongiorno 
considered whether HIH Claims Support can be characterised as 
an ‘insurer’ and whether the payments it made could be 
considered as an indemnity. 

On 23 February 1998, Screenco Pty Ltd (Screenco) agreed with the Australian 
Grand Prix Corporation to erect a video screen at Albert Park for use during the 
Australia Formula One Grand Prix, and hired a number of contractors and sub-
contractors to erect the screen. While it was being put up, the screen collapsed. 
Screenco sued all contractors and subcontractors in the NSW Supreme Court and 
obtained judgment against RL Dew, and Ronald Steele. RL Dew, in turn, cross-
claimed against Mr Steele and obtained judgment for an indemnity against him. 

Mr Steele was insured by a company that was part of the HIH group, which 
accepted Mr Steele’s claim under his policy and paid $80,684.03 for legal costs 
incurred in defending Mr Steele. After the HIH Group collapsed, Mr Steele applied 
for assistance under the HIH Claims Support scheme. It was accepted, and Mr 
Steele was issued with an ‘Eligibility Certifi cate Confi rmation’. QBE managed his 
claim under the scheme and paid Screenco $1,314,941.01, being 90 per cent of 
the judgment sum and 90 per cent of costs of all parties ordered to be paid by Mr 
Steele. In exchange, Mr Steele assigned all rights he had to receive payments from 
HIH or any other party under the claim against him.

At the time of the accident, the Australian Grand Prix Corporation subscribed to a 
policy with Insurance Australia Ltd (IA), which covered not only the Corporation but 
also its contractors and subcontractors. The following claims were lodged in the 
Victorian Supreme Court:

•   HIH Claims Support lodged a claim for equitable contribution against IA for the 
legal costs paid when defending Mr Steele; and

•  Mr Steele claimed an indemnity from IA for costs and damages awarded against 
him (of which HIH Claims Support did pay 90 per cent) and for his own legal costs.

IA argued that, since Mr Steele had already been indemnifi ed by HIH Claims 
Support, he could not claim indemnity again for the costs and damages he incurred 
as a result of the New South Wales proceedings. Justice Bongiorno  agreed that, in 
principle, an insured has:

     no rights to further indemnity from another insurer concerning the same risk even if 
equity would entitle the fi rst insurer to contribution from the second insurer.

GENERAL INSURANCE LAW

Nature of the HIH claims support scheme 
payments considered

Case Name:
HIH Casualty & General 
Insurance Ltd v Insurance 
Australia Ltd 

Citation:
[2005] VSC 342, 
Supreme Court of Victoria 
per Bongiorno J

Date of Judgment:
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Issues:
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However, he found that since the HIH support fund is discretionary in its nature 
and therefore liable to suspension or withdrawal at the option of the Commonwealth 
at any time, no contract of insurance existed between HIH Claims Support and 
Mr Steele. Accordingly, the principle did not apply.

He relied on the following facts:

•  Mr Steele was ever only ‘eligible for assistance’ as specifi ed in the 
‘Eligibility Confi rmation Certifi cate’ issued to him by HIH Claims Support.

•   The accident had already occurred when Mr Steele made his application. 
Accordingly, no uncertain event was to be insured and no payment was 
dependent on any event happening.

•  No premium was payable.

Justice Bongiorno concluded that the HIH Supports’ payments were not payments 
made under a contract of insurance, but rather a ‘merciful benefi t or subvention of 
the Commonwealth’. He concluded that the Commonwealth Government provide 
these payments, which could not be characterised as an indemnity.

Finally, in respect to Mr Steele’s claim for his own legal costs, Justice Bongiorno 
found that QBE retained lawyers to defend Mr Steele. He had no legal liability to 
them. Therefore, IA had no obligation to provide indemnity for these costs.

Having regard to the way the HIH Claims Support Scheme was 
set up and the fact that it has an absolute discretion to grant or 
decline payments, Justice Bongiorno concluded that it was not 
an insurer and, further, that the payments it made to Mr Steele 
were not on indemnity, but rather a gratuitous payment by the 
Commonwealth Government.
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The English High Court considered whether it could direct the 
liquidators of the HIH group in England to remit assets to 
Australia where the principal liquidation was taking place for 
distribution according to Australian insolvency rules. The court 
also considered whether Australian insurance creditors who have 
priority to reinsurance recoveries under section 562 CA in an 
Australian liquidation would have to account for those recoveries 
if they also sought to prove in a related English liquidation.

Under Australian law, s562 CA provides that the reinsurance recoveries of an 
insurance company in liquidation must be distributed to those creditors who have 
insurance claims against the company, in priority to other creditors. English law 
does not contain an equivalent provision. This case concerned whether, in a cross-
border insolvency where the principal liquidation was taking place in Australia, 
assets recovered in England should be applied according to the English statutory 
scheme or remitted to Australia for distribution according to the Australian rules.

The HIH companies had been wound up in the Supreme Court of New South Wales 
and joint provisional liquidators had been appointed by the English court. On the 
application of the Australian liquidators, Justice Barrett sent a letter of request 
asking the English court to assist the Australian court ‘by hearing and determining 
an application by the Australian liquidators for directions to the English provisional 
liquidators’. The Australian liquidators sought an order determining whether the 
joint provisional liquidators in England should remit the assets that they recovered 
to the Australian liquidators. 

Impact for insurance creditors
The application was of considerable signifi cance for insurance creditors of the
HIH group. As with most insurance companies, the HIH group had a signifi cant 
reinsurance program, much of it written out of London. Insurance creditors stood 
to recover considerably more if they were entitled to take priority in the English 
reinsurance recoveries according to s562A than if there was a distribution on 
a pari passu basis in accordance with the English insolvency rules.

GENERAL INSURANCE LAW 

Distribution of English assets of an Australian 
insurance company in liquidation

Case Name:
Re HIH Casualty and General 
Insurance Limited

Citation:
[2005] EWHC 2125 (Ch), 
England and Wales High Court 
per Richards J

Date of Judgment:
7 October 2005
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•   Section 562A CA – whether 
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s562A must be brought 
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International cooperation/mandatory rules
The English court had to weigh up the need for cooperation between states and their 
courts in international insolvencies and the fact that the court was bound by the 
statutory insolvency scheme. Section 426 of the English Insolvency Act 1986 
requires the court to assist foreign courts. However, the Act also lays down a mandatory 
scheme for the distribution of assets. In a previous case, the court had been able 
to resolve this tension by disapplying certain procedural rules in order to enable 
English liquidators to remit funds abroad to the place of the principal liquidation. 

Here, however, Justice Richards held that s562A meant that the Australian scheme 
for pari passu distribution was not substantially the same as the equivalent scheme 
under English law. He held that the substantive rules of distribution under the 
English statutory scheme are mandatory. If the funds were remitted to Australia, 
insurance creditors would be preferred, whereas the English rules would produce a 
different outcome. Justice Richards, therefore, held that the court has no power to 
make an order that has the effect of disapplying the mandatory English rules. 
Although s426 provides that the court ‘shall assist’ a foreign court, this could not 
be interpreted as requiring the court to assist in a manner contrary to the proper 
conduct of an insolvency in England. Accordingly, the English court could not 
accede to the NSW Supreme Court’s request for a transfer of funds to Australia. 

Pari passu distribution
The result of the decision is that English provisional liquidators would distribute 
the recovered assets to creditors according to the English statutory scheme. The 
Australian insurance creditors of the HIH group would, therefore, not have a priority 
claim to the English reinsurance recoveries. This decision is particular to the 
liquidation of insurance companies; Justice Richards noted that, if the companies 
were not insurance companies to which s562A applied, he would have no diffi culty 
in directing a transfer to the Australian liquidators.

Hotchpot
The court also considered the question of whether the English provisional 
liquidators would be required to bring distributions from HIH’s Australian winding-
up into hotchpot. Again, this affected insurance creditors. Under s562A, insurance 
creditors in the Australian liquidation would benefi t from any reinsurance recoveries 
and, therefore, be in a better position than ordinary creditors. The question was 
whether the insurance creditors would have to account for these preferential 
payments if they also made a claim in the English liquidation. The basic principle 
of hotchpot is that a creditor who has proved and received a dividend in a foreign 
liquidation may not receive a dividend in the English liquidation without bringing 
into hotchpot his foreign dividend.

Under Australian law, Justice Barrett held that a creditor who had made a recovery 
under s562A was in a position analogous with a creditor who had a debt secured by 
a charge on an asset (see Re HIH Casualty and General Insurance Ltd [2005] 215 
ALR 562). Accordingly, an insurance creditor who had recovered under s562A 
would, like a secured creditor, join with unsecured creditors generally in seeking 
the balance of the debt from the common pool without accounting for the recovery 
made under s562A.
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Justice Richards held that this conclusion would not apply in an English liquidation 
and that distributions under s562A qualify for an application of hotchpot.

This case demonstrates the limited effectiveness of s562A in 
giving Australian insurers priority to reinsurance recoveries when 
much of the reinsurance is written out of London. The English 
insolvency rules do not contain a similar provision to s562A and 
the English court will not permit assets (including reinsurance 
recoveries) to be remitted to Australia to be distributed according 
to the Australian rules. Instead, the assets will be distributed to 
creditors according to the English rules, which do not give any 
priority to insurance creditors. Leave to appeal was granted on 
24 October 2005. If upheld, this decision has the potential to 
signifi cantly undermine the impact of s562A where a signifi cant 
portion of assets or recoveries are in the United Kingdom.
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The Queensland Court of Appeal considered the position of the 
nominal defendant which, under the Motor Accident Insurance 
Act 1994 (Qld) (MAIA), became ‘the insurer’ following the 
insolvency of FAI General Insurance Company Ltd (FAI). 
The court also addressed succession of the insolvent insurer’s 
rights and liabilities.

Under s33(2) MAIA, if under a compulsory third-party (CTP) insurance policy the 
insurer becomes insolvent, the nominal defendant ‘becomes the insurer’ under 
those CTP policies in force, unless those policies are transferred to another insurer. 
The practical effect of this is that the nominal defendant will pay any claims under 
policies issued under the MAIA by FAI before its insolvency.

At fi rst instance, the court declared that, as and from the date FAI became insolvent, 
the nominal defendant also was entitled to all rights to recover contributions from 
other insurers under s38(4)(c) MAIA. It also declared that the nominal defendant 
was entitled to all rights to recover debts from any insured person under s58 and 
s59 MAIA which, but for the insolvency, FAI would have had under CTP insurance 
policies issued by it and in force on the date that it became insolvent.

The liquidator argued that it would be unjust or inequitable for the nominal 
defendant to recover and retain amounts that primarily represented expenditure 
incurred by FAI. Justice Williams, however, noted that the nominal defendant had 
incurred obligations well in excess of any such recoveries. The Court of Appeal 
upheld the decision at fi rst instance, ruling that, once the nominal defendant had 
succeeded to the position of FAI as insurer, it was to be regarded as the insurer for 
all purposes of the MAIA.

This case shows that the nominal defendant (or another insurer 
who is a transferee) will stand in the shoes of the original (now 
insolvent) insurer in all regards. A liquidator will be in no position 
to pursue the nominal defendant for amounts recovered from 
other insurers or insured persons, even though those amounts may 
primarily represent expenditure incurred by the original insurer.

GENERAL INSURANCE LAW

The rights and liabilities of the nominal defendant
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GENERAL INSURANCE LAW

The extent of APRA’s disqualifi cation powers 
under section 25A of the Insurance Act 
1973 (Cth) 

Case Name:
Kamha v Australian Prudential 
Regulation Authority

Citation:
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Issues:
•   APRA’s powers under 

section 25A of the 
Insurance Act 1973 (Cth)

•   The Federal Court’s 
discretion under s10(2)(b) 
of the Administrative 
Decisions (Judicial Review) 
Act 1977 (Cth)

When exercising its powers under section 25A of the Insurance 
Act 1973 (Cth) (the Act) to disqualify individuals deemed not fi t 
and proper to act in s24 positions, the Australian Prudential and 
Regulatory Authority (APRA) must only do so with a protective 
purpose. The disqualifi cation powers exist to protect the public 
by disqualifying unsuitable individuals from managing general 
insurers, in keeping with the Act’s object, not as a tool for 
deterrence of others and punishment of individuals.

The applicant, Ashraf Ibrahim Helmy Kamha, was the general manager of the 
Commercial and Professional Insurance Division of FAI General Insurance Limited 
(FAI General), between 1994 and 1998, and a FAI General director between 
1997 and 1998. 

On 9 August 2004, APRA sent the applicant a Show Cause Notice, explaining that 
APRA had come to the preliminary view that, under their disqualifi cation power 
under s25A of the Act, he was not a fi t and proper person to be or act as someone 
referred to in s24(1)(a),(b) or (c) of the Act. The proposed disqualifi cation was 
based upon the applicant’s activities while employed by FAI General. 

Section 25A(1) of the Act states:

     APRA may disqualify a person if it is satisfi ed that the person is not a fi t and proper 
person to be or act as someone referred to in paragraph 24(1)(a), (b) or (c).

Section 24(1) of the Act states:

     A disqualifi ed person must not be or act as:

     (a) a director or senior manager of a general insurer (other than a foreign insurer); or

     (b)  a senior manager, or agent in Australia for the purpose of section 118, of a foreign 
general insurer; or

     (c) a director or senior manager of an authorised NOHC. 

In response to the Show Cause Notice, the applicant offered APRA an undertaking 
pursuant to s126 of the Act that he would ‘not seek or agree to be or act as’ a 
person in a s24 position. The applicant was subsequently informed that a delegate 
employed by APRA had formed the intention to disqualify the applicant under s25A 
of the Act, and was provided with reasons for the proposed disqualifi cation by letter 
dated 17 February 2005 (the reasons). The applicant brought proceedings in the 
Federal Court to review the proposed disqualifi cation.
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The applicant stated that APRA erred in determining that he was ‘not a fi t and 
proper person to be or act as someone referred to in paragraph 24(1)(a), (b) or (c)’ 
under s25A of the Act (the satisfaction decision). The satisfaction decision also 
involved APRA making secondary fi ndings of dishonesty against the applicant, 
based upon the fi ndings of the HIH Royal Commission. The applicant sought to use 
various sections of the Administrative Decisions (Judicial Review) Act 1977 (Cth) 
(the ADJR Act) and general law to challenge the satisfaction decision. It was also 
argued that APRA lacked power to exercise discretion to disqualify the applicant 
(the discretionary decision) and that s25A must be read down as he has not occupied 
a s24 position for years, and nor did he intend to, as the undertaking claimed. 

The applicant also claimed that, after taking into account the undertaking, and his 
subjective circumstances, one could only surmise that APRA’s reasons for making 
the discretionary decision were motivated by the irrelevant considerations of 
deterrence of others, and punishment of the applicant. References to deterrence 
and punishment were allegedly expressed in paragraphs 138 and 140 of the reasons. 

In relation to the discretionary decision, Justice Gyles made the following fi ndings:

•  as no limitations appear in the Act, s25A cannot be read down to apply only to 
individuals currently occupying s24 positions;

•  APRA’s powers under s25A are entirely protective in nature, and 
disqualifi cations imposed with a punitive or deterrent purpose are not 
permissible by statute; 

•   the reasons did not reveal that APRA had a punitive purpose in exercising its 
disqualifi cation powers, although the language of paragraph 140 of the reasons 
was consistent with APRA exercising its powers with a deterrent purpose; and

•  the delegate misconstrued the effect of s25A of the Act and applied an 
irrelevant consideration when using the stigmatism of the applicant as a means 
of setting an example to others. 

Justice Gyles determined that the decision should be remitted back to APRA to 
reconsider the aspect of the decision relating to the deterrent point as:

•  the applicant is entitled to have the decision to disqualify considered without 
irrelevant considerations being taken into account;

•  it would be fair to the decision-maker to have the opportunity of reconsideration 
of its decision; and

•  it is usual for issues to be remitted back to original decision-makers in the event 
that an irrelevant consideration has been adopted (Hill v Repatriation 
Commission [2005] FCAFC 23 at [81] – [82]).

As the applicant’s case expanded to encompass both substantive and procedural 
arguments, the respondents sought orders that the application be dismissed under 
the Federal Court’s discretion under s10(2)(b) of the ADJR Act. This section allows 
the court to refuse to grant an application made to it in respect of a decision if 
adequate provision is made by another law with which the applicant can gain relief. 

Part VI of the Act can be used to induce APRA to reconsider its decision. In the 
event an individual is not satisfi ed with the outcome of APRA’s reconsideration, the 
individual is entitled to a full merits review of the decision by the Administrative 
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Appeals Tribunal. Justice Gyles exercised discretion to decline relief on all 
remaining grounds under s10(2)(b) of the ADJR Act (save for the deterrence point 
already determined), as he considered that Part VI provided the applicant with 
adequate provision to gain relief. 

Justice Gyles concluded that the court was not the forum for a full-scale merits review 
of APRA’s proposed disqualifi cation, as the effect of remitting the matter back to 
APRA to reconsider its decision free from irrelevant considerations could result in 
the proposed decision to disqualify ultimately being overturned. Consequently, 
there was no need for Justice Gyles to determine the satisfaction decision. 

This decision indicates that individuals do not need to occupy 
s24 positions to be disqualifi ed by APRA under s25A of the 
Act. Individuals served with reasons for disqualifi cation, or 
proposed disqualifi cations, by APRA should review the language 
of the reasons for any indication that APRA exercised, or 
proposed to exercise, its disqualifi cation powers with anything 
other than a protective purpose. Language indicating that APRA 
had a punitive or deterrent purpose in the exercise of its powers 
under s25A of the Act could form the basis for review of the 
decision. Although the Federal Court may entertain applications 
on discrete issues, it is more appropriate for full merits reviews 
of disqualifi cations and proposed disqualifi cations to be 
conducted through APRA’s internal review processes and the 
Administrative Appeals Tribunal. 
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CONSTRUCTION OF INSURANCE POLICIES

Paying insured’s defence costs before 
judgment: a question of interpretation

Case Name:
Wilkie v Gordian RunOff Ltd 

Citation:
[2005] HCA 17, High Court 
of Australia per Gleeson CJ, 
McHugh, Gummow, Kirby and 
Callinan JJ

Date of Judgment:
7 April 2005

Issues:
•   Directors’ and offi cers’ 

insurance policy
•   Exclusion for fraud or 

dishonesty
•   Insurers’ obligation to pay 

defence costs

This decision illustrates a strict and rigorous approach to the 
construction of policy terms. Although this decision went against 
the insurer, small differences in wording may have achieved a 
different result.

At fi rst instance, Justice Nicholas relied on the reasoning of the New South Wales 
Court of Appeal in Silbermann v CGU Insurance Ltd in his decision to refuse to 
make the orders sought by Mr Wilkie. The High Court granted special leave to Mr 
Wilkie to appeal Justice Nicholas’s decision.

Mr Wilkie was an offi cer of FAI General Insurance Company Limited (FAI). Criminal 
proceedings were commenced against Mr Wilkie in the local court over the collapse 
of the HIH Insurance Group, of which FAI was a part. Mr Wilkie made a claim for 
the payment of advance defence costs as and when they were incurred under 
Extension 9 of the directors’ and offi cers’ indemnity insurance policy issued by GIO 
Insurance Ltd (now Gordian RunOff Limited) (the GIO policy).

The High Court unanimously allowed Mr Wilkie’s appeal. 

The relevant terms of the GIO policy considered by the High Court are as follows.

Extension 9 provided that:

     If [the insurer] elects not to take over and conduct the defence or settlement of any 
Claim, GIO will pay all reasonable Defence Costs associated with that Claim as and when 
they are incurred, provided that:

     (i) GIO has not denied indemnity for the Claim; and
(ii) the written consent of GIO is obtained prior to the insured incurring such Defence Costs.

     GIO reserves the right to recover any Defence Costs paid under this extension from the 
Insured or the Organisation severally according to their respective interests, in the event 
and to the extent that it is subsequently established by judgment or fi nal adjudication, 
that they were not entitled to indemnity under this policy.

Exclusion 7 provided that:

     This policy does not insure Loss arising out of any claim ... based upon, attributable to, 
or in consequence of:

     (i) any dishonest, fraudulent, criminal or malicious act or omission; or

     (ii) any deliberate breach of any statute, regulation or contract;

     where such act, omission or breach has in fact occurred.
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The words ‘in fact’ were defi ned to mean:

     that the conduct referred to in those Exclusions is admitted by the Insured or is 
subsequently established to have occurred following the adjudication of any Court, 
tribunal or arbitrator.

The High Court rejected GIO’s argument that its denial of indemnity in reliance on 
Exclusion 7 was suffi cient to relieve it of its obligation to advance defence costs 
under Extension 9. Exclusion 7 had not been triggered as the alleged wrongful 
conduct had not ‘in fact’ occurred; that is, it had not been admitted by Mr Wilkie 
and no adjudication had been made in relation to his conduct. The majority noted 
that the fi ndings of the HIH Royal Commission did not satisfy the requirement in 
Exclusion 7 for the conduct to be established ‘in fact’, that is, admitted by the 
insured or established by adjudication of any court, tribunal or arbitrator.

The majority noted that the policy specifi cally contemplated the possibility of 
advancement of defence costs before all issues relevant to entitlement to indemnity 
are resolved. By reason of Extension 9, GIO reserved its right to recover defence 
costs advanced to the insured if it was subsequently established that the insured 
was not entitled to be indemnifi ed.

The majority took comfort that this construction was compatible with the apparent 
commercial purpose of the GIO policy, which was to provide advance funding for 
legal costs in the absence of a fi nal adjudication of disqualifying conduct on the part 
of the insured, and observed that ‘[i]t would require clearer exclusionary language 
than appears [in the GIO policy] to deprive the insured of the benefi t of the policy 
for which the premium has been paid’. The court viewed the advance payment of 
defence costs until any relevant fraud or dishonesty was proven as an important 
benefi t provided by the policy. The insurer runs the risk that the insured may have 
insuffi cient funds for it to recover what it paid if fraud is ultimately proven.

This decision demonstrates that the court will have regard to 
the policy wording as a whole and carefully analyse the words 
used. The diffi culties associated with adducing evidence in 
proceedings of the commercial purpose of a policy mean that 
the policy wording must be chosen very carefully. Having said 
that, it is interesting to note that the court did not completely 
disregard evidence that the insured in Wilkie had sought to 
adduce as to how similarly worded policies had been construed 
in the United States. Those cases supported the commercial 
purpose of the form of policy as being to afford assistance with 
defence costs when an insured is faced by allegations of 
wrongdoing, including criminal wrongdoing.
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CONSTRUCTION OF INSURANCE POLICIES

Insurance policies mean what they say and 
should say what they mean

Case Name:
Rich v CGU Insurance Ltd; 
Silbermann v CGU Insurance

Citation:
[2005] HCA 16, High Court 
of Australia per Gleeson CJ, 
McHugh, Gummow, Kirby and 
Callinan JJ

Date of Judgment:
7 April 2005

Issues:
•   Directors’ and offi cers’ 

insurance policy
•   indemnity for defence costs 

against a criminal charge

This decision ultimately turned on a technical issue. However, 
some of the judges expressed views on policy interpretation 
issues that suggest that up-front payment of defence costs is to 
be regarded as an important benefi t to the insured. 

The New South Wales Court of Appeal in Silbermann v CGU Insurance Ltd held 
that insurers were entitled to refuse to advance defence costs to insureds under 
directors’ and offi cers’ liability insurance policies that excluded loss arising from 
dishonest or fraudulent conduct of the insureds. Even though the relevant 
exclusions were expressed to apply where there was a judgment or fi nal 
adjudication on the issue of dishonesty, the insurers were able to refuse advance 
payment of defence costs before that judgment or adjudication had taken place.

The insureds appealed the decision to the High Court. The words used in the policy 
were carefully analysed by the High Court. The decision highlights the need for 
both insureds and insurers to choose their words carefully.

The appellant insureds in Silbermann v CGU were former directors of One.Tel Ltd 
(in liquidation). The Australian Securities & Investments Commission (ASIC) 
commenced proceedings against them in relation to the collapse of One.Tel. The 
insureds sought indemnity for, and advance payment of defence costs of, the ASIC 
investigation and other proceedings under the directors’ and offi cers’ liability insurance 
policy issued by CGU (the CGU policy). CGU denied indemnity on the basis of 
fraudulent non-disclosure and fraudulent misrepresentation, and the application of 
an exclusion for losses arising from dishonest or fraudulent acts. The insureds 
applied to have the issue of whether they were entitled to receive advance defence 
costs determined by summary judgment before determination of the other issues. 

At fi rst instance, Justice McLelland held that CGU was entitled to rely on the 
exclusion clause for the former directors’ claims. His decision was affi rmed by the 
Court of Appeal. The High Court granted special leave to Mr Rich and Mr 
Silbermann to appeal the decision of the Court of Appeal.

The High Court decision 
The policy wording in Silbermann granted the insurer a discretion as to whether to 
pay defence costs. However, the relevant exclusion for dishonesty was similarly 
expressed to apply ‘to the extent that the subject conduct has been established by 
judgment or other fi nal adjudication’.

The majority judgment was given by Chief Justice Gleeson and Justices McHugh 
and Gummow. They considered that, given that the appeal did not extend to the 
positive answer given by the Court of Appeal to the question of whether the insurer 
could seek fi nal adjudication adverse to the insured and thereby exclude liability 
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under the relevant exclusion clause, summary judgment of entitlement to defence 
costs would not be given without enabling the insurer to raise issues of fraud or 
dishonesty. They revoked the grant of special leave to appeal and did not consider 
questions of policy interpretation.

Justices Callinan and Kirby gave separate reasons, in which they indicated that 
they favoured the insured’s interpretation of the policy. In their view, having regard 
to the words used and the reality that directors against whom dishonesty is alleged 
may otherwise have no means of defending themselves adequately, the policy was 
intended to provide ‘up-front’ cover for defence costs in such circumstances. 

The comments of Justices Kirby and Callinan in this decision, 
and the reasoning of the High Court in Wilkie v Gordian RunOff 
Ltd reported separately in this Review (on page 59), suggest 
that clear words will be required to exclude an insured’s right to 
payment of defence costs before proof of any relevant fraud or 
dishonesty.
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CONSTRUCTION OF INSURANCE POLICIES

Indemnity under a directors’ and offi cers’ 
liability policy

Case Name:
Intergraph Best (Vic) Pty Ltd & 
Ors v QBE Insurance Ltd

Citation:
[2005] VSCA 180, Victorian 
Court of Appeal per Charles and 
Buchanan JJA and Osborn AJA

Date of Judgment:
29 July 2005

Issues:
•   D&O insurance
•   Indemnity for personal vs 

company’s liability for costs
•   Exclusion for claims arising 

out of fraud or dishonesty

The Victorian Court of Appeal considered whether a D&O policy 
provided cover to a company that incurred costs on its own 
behalf for the benefi t of its directors and offi cers.

During the relevant period, Intergraph was responsible for the operation of the 
telephone call system for the Metropolitan Ambulance Service (the Ambulance Service). 
A Royal Commission (the Commission) was established to inquire into and report 
on certain matters relating to Intergraph’s involvement with the Ambulance Service. 
A number of directors and offi cers of Intergraph were legally compelled to attend the 
Commission to give evidence. The directors and offi cers did not personally incur legal 
costs in relation to their attendances but rather Intergraph incurred and paid the legal 
costs associated with its directors’ and offi cers’ attendances at the Commission.

Intergraph was seeking direct recovery for its own legal costs (without indemnity 
having been given to its directors and offi cers) under its Directors’ and Offi cers’ 
policy (the policy). Intergraph’s insurers denied liability. The issues in dispute were 
reduced to two questions.

Under the D&O policy, the insurer agreed to provide indemnity in two 
circumstances only:

(a) on behalf of each insured person (ie each director or offi cer) – for all loss that 
an insured person is not indemnifi ed by Intergraph; and

(b) on behalf of Intergraph – for all loss for which Intergraph grants indemnifi cation 
to an insured person as permitted or required by law;

in respect of relevant claims made during the period of the policy.

As such, the insurer’s liability under the insuring clauses did not expressly extend 
to losses arising out of a claim against Intergraph itself where an insured person 
had no liability.

The policy contained several extension provisions. One clause provided cover for 
‘Defence Costs arising out of any legally compellable attendance by an Insured 
Person at any offi cial investigation, examination or inquiry in relation to the affairs 
of a Corporation that would be the subject of a Claim’ under the policy. This clause 
itself was subject to a number of conditions (clause 2.3). 

An exclusion clause relating to fraud or dishonesty (clause 4.6) excluded indemnity 
for liability arising from any claim against an insured person ‘directly or indirectly 
based upon, attributable to, or in consequence of’:

•   any dishonest, fraudulent, criminal or malicious act or omission;
•  any act or omission committed with a reckless disregard for the consequences;
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•  any wilful violation or wilful breach of any statute or regulation, or any wilful 
breach of any contract.

At the request of the parties, the trial judge considered the following preliminary 
questions:

Question 1: Does clause 2.3 provide indemnity to Intergraph in circumstances 
where an insured person was legally compelled to attend and give evidence at a 
Commission but the insured person did not incur defence costs (as defi ned in the 
policy), rather Intergraph incurred defence costs arising out of its attendance at the 
Commission? and

Question 2: If yes to question 1, does clause 4.6 of the policy as a matter of 
construction operate to exclude the indemnity otherwise provided by clause 2.3?

The trial judge answered ‘yes’ to both questions.

Decision of appeal court
The insurer appealed the answer to question 1, and Intergraph appealed the answer 
to question 2.

The insurer argued that defence costs incurred by the corporation in respect of 
which the directors and offi cers were not personally liable fell within neither of the 
classes of cover provided under the policy. The court agreed.

The court held that

     the object of cl. 2.3. is to extend the cover provided by the two primary insuring clauses 
to circumstances anterior to a claim against a director and offi cer by covering preliminary 
offi cial inquiries.  Cover is thus provided in circumstances and at a time at which there is 
no claim and may never be a claim.  It does not, however, transform the policy into one 
which offers an entirely new category of cover, namely, cover to Intergraph with respect to 
loss which does not arise out of a legal obligation of the offi cers and directors.

This demonstrates a commercial approach to its interpretation of the policy. The 
appeal was allowed with respect to question 1 and the answer became ‘no, clause 
2.3 of the Policy does not provide indemnity to the plaintiffs in the circumstances 
stated’. This answer was conclusive of the proceedings.

This case will be relevant to many D&O policy wordings. A typical 
D&O policy provides direct cover to directors and offi cers for 
claims against them arising out of the performance of their duties 
to the company. Second, it provides cover to the company to the 
extent that the company is permitted or required to indemnify 
the directors and offi cers with respect to such claims. The 
courts will require clear wording if any extension provision in the 
policy is to be construed as providing cover beyond these basic 
parameters to liabilities that are borne by the company alone.
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CONSTRUCTION OF INSURANCE POLICIES

Exclusion under policy for liability arising from 
dishonesty where no dishonest intent 

Case Name:
Yaktine v Perpetual Trustees 
Victoria Ltd 

Citation:
[2004] NSWSC 1078, Supreme 
Court of New South Wales per 
Young CJ

Date of Judgment: 
16 November 2004

Issues:
•   Professional indemnity 

insurance
•   Meaning of ‘dishonest’ for 

the purpose of an exclusion

Professional indemnity insurance policies often contain an 
exclusion for conduct arising from dishonest or fraudulent acts. 
Chief Justice Young of the Supreme Court of New South Wales 
has confi rmed that acts may be ‘dishonest’ for the purpose 
of such exclusion clauses even where the insured had no 
‘dishonest intention’.

Mr Yatne, the plaintiffs’ son, forged the plaintiffs’ signatures to a power of attorney 
and used that power of attorney to obtain a mortgage from the defendant and a 
loan of $238,000. He then misappropriated that loan. The plaintiffs settled a 
claim against the defendant on terms that left the defendant out of pocket by 
$87,473. To recover this amount, the defendant cross-claimed against a solicitor, 
Mr Murphy, who purported to act for the plaintiffs on the loan transaction. Mr 
Murphy was instructed to so act by Mr Yatne, who produced the forged power of 
attorney when instructing him.

The defendant claimed that Mr Murphy represented and warranted that the 
plaintiffs had signed some statutory declarations before him, when this was not the 
case. The statutory declarations were sent to the defendant. The defendant claimed 
that it acted in reliance on Mr Murphy’s conduct, which constituted breach of 
warranty of authority, misrepresentation and misleading and deceptive conduct 
under the Trade Practices Act 1974 (Cth) and the NSW state equivalent. Mr 
Murphy claimed that he had, at all times, acted properly and in reasonable reliance 
on Mr Yatne’s purported authority. 

Mr Murphy sought indemnity from his professional negligence insurer. The insurer 
denied liability on the basis of an exclusion clause relating to claims arising from 
dishonest or fraudulent acts or omissions.

Mr Murphy gave evidence that he did not believe there was any problem with a 
person making a statutory declaration as the attorney under power of the declarant. 
Chief Justice Young accepted that Mr Murphy held this belief, although he considered 
it was ‘horribly wrong’. However, he concluded that Mr Murphy was liable to the 
defendant on the basis that sending the documents to the defendant constituted a 
misrepresentation. In determining whether Mr Murphy’s insurer was required to 
indemnify him, Chief Justice Young found that Mr Murphy was ‘a person who would 
not knowingly do what he considered to be dishonest, but yet a person who made 
statements… which a reasonable person in his position would have considered were 
misleading’. However, he found that, for the purposes of a dishonesty exclusion, a 
person may be dishonest even where he or she had no dishonest intention.

9424 Insurance 2 casenotes.indd   65 7/03/2006, 1:22:39 PM



66

Chief Justice Young concluded that, although Mr Murphy may not have had any 
malicious intent, his actions in sending the documents to the defendant were 
conscious and deliberate acts that constituted misleading representations. 
Therefore, those actions were dishonest within the meaning of the exclusion. He 
then considered the width of the words ‘arises from’. He concluded, after a 
consideration of the authorities, that the words were broader than the term ‘brought 
about by’. It followed that the loss in the current case had suffi cient causal 
connection with Mr Murphy’s dishonest conduct to enliven the exclusion.

This decision contains a useful review of the authorities on the meaning of ‘dishonesty’ 
for the purpose of a dishonesty exclusion in a professional liability policy.

This decision confi rms that dishonest conduct, for the purposes 
of an exclusion under a professional indemnity insurance policy, 
is not restricted to ‘intentionally dishonest’ conduct. It also 
confi rms that the term ‘arises from’ should be given a broad 
operation and requires only some causal connection between 
the conduct in question and the loss suffered.
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CONSTRUCTION OF INSURANCE POLICIES

When is a loss ‘directly caused’ by an 
insured event?

Case Name:
Lasermax Engineering Pty 
Limited v QBE Insurance 
(Australia) Limited & Ors

Citation:
[2005] NSWCA 66, New South 
Wales Court of Appeal per Ipp, 
Tobias and McColl JJA

Date of Judgment:
16 March 2005

Issues:
•   Fire damage
•   Meaning of ‘directly caused’ 

in accident insurance policy

In this appeal from a decision1 of Justice Einstein, the New South 
Wales Court of Appeal held that, on the proper construction of 
the policy, the expression ‘directly caused’ required the 
determination of what was the proximate cause of the damage.

Lasermax Engineering Pty Limited operated a laser device on its premises. The 
respondent insurer provided insurance for the laser under a policy that covered, 
among other things, damage ‘directly caused by…fi re…’. 

Subsequently, a fi re on a power pole near the Lasermax premises resulted in a 
surge of electricity passing to the premises and through the laser, damaging it. The 
respondent rejected the claim under the policy on the basis that the damage was 
not ‘directly caused’ by the fi re.

At fi rst instance, Justice Einstein held that the meaning of the phrase ‘directly 
caused’ was a question of construction of the policy to which the ordinary rules of 
contractual interpretation applied. Giving the phrase its ordinary and natural 
meaning, Justice Einstein found that the ‘direct cause’ of the damage was the 
electrical surge and not the fi re.

The Court of Appeal held that Justice Einstein applied the wrong test in 
determining the meaning of the phrase ‘directly caused’ in the context of the 
policy. It found that, at least in private contracts of insurance, the words ‘directly 
caused’ have acquired an accepted meaning. This is presumed to refl ect the 
intention of the parties to an insurance contract. That meaning invokes the concept 
of proximate cause.

On the proper construction of the policy, the expression ‘directly caused’ required 
the determination of what was the proximate cause of the damage. The proximate 
cause is the real, effective or dominant cause, applying common sense standards. 
The Court of Appeal held that the proximate or ‘direct’ cause of the damage to the 
laser was the fi re.

In reading ‘directly caused’ as synonymous with ‘proximately caused’, the court 
also observed that the policy provided cover not only for property that was burnt by 
fi re. Other losses typically covered by a fi re policy include (for example) losses 
caused by the fall of walls or other parts of a building where structural weakness 
results from the fi re.

1 Summarised in our Annual Review of Insurance & Reinsurance Law 2004. 
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This case illustrates an important principle relating to 
interpretation of insurance contracts. Where words used in an 
insurance contract have acquired an accepted meaning in the 
industry, the court will apply that accepted meaning. The court 
also criticised the trial judge’s use of the dictionary to ascertain 
the meaning of the word ‘directly’, and emphasised the 
overriding importance of the contractual context in which the 
words are used.
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CONSTRUCTION OF INSURANCE POLICIES

Exclusion for faulty workmanship held not to 
apply to subsequent damage

Case Name:
Prime Infrastructure (DBCT) 
Management Pty Ltd v Vero 
Insurance Ltd & Ors

Citation:
[2005] QCA 369, Queensland 
Court of Appeal per McMurdo 
P, Mullins J and Jerrard JA 
(dissenting)

Date of Judgment:
30 September 2005

Issues:
•   Industrial special risks 

policy
•   How should a proviso in an 

insurance policy’s exclusion 
clausse be applied?

By a majority of 2 to1, the Queensland Court of Appeal upheld 
the decision of the trial judge that a proviso to an exclusion 
clause in an industrial special risks policy applied so that the 
insurer, although not liable for any damage that fell within the 
terms of the exclusion, would be liable to indemnify the insured 
for all damage that was subsequent to the excluded damage.

Approximately $8 million of damage was incurred by the insured when a reclaimer 
(a large machine that lifts coal onto conveyor belts) collapsed, causing damage to 
the reclaimer and the conveyer belts onto which it collapsed. The insured had 
sought and obtained a declaration from the primary judge that the insurers were 
liable to indemnify it under an industrial special risks policy. 

The insurance policy excluded liability for ‘physical loss, destruction or damage 
occasioned by or happening through faulty materials or faulty workmanship’ 
(Exclusion 4(e)).

However, the policy also contained a proviso to Exclusion 4 that stated:

     …this Exclusion 4(a) to (e) shall not apply to subsequent loss, destruction of or damage 
to the Property Insured occasioned by a peril (not otherwise excluded) resulting from any 
event or peril referred to in this exclusion.

The parties agreed that the collapse of the reclaimer was initiated by the fi nal 
severing of an internal fatigue crack in a defective weld in one of the machine’s 
undercarriage legs, which was the result of faulty workmanship at the time of its 
original construction. Justice Chesterman, at fi rst instance, considered that the 
proviso required that Exclusion 4 did not apply to:

(i) to subsequent damage to the insured property, if that damage was 
occasioned by a peril, and not otherwise excluded from the policy 
if it resulted from an event or peril referred to in Exclusion 4.

He considered that, although the exclusion operated to prevent recovery for repairs 
to that part of the reclaimer damaged as a result of the faulty workmanship, the 
insured was entitled to be indemnifi ed for any other damage caused to both the 
reclaimer and the conveyor belt. He held that this damage was: (1) subsequent to 
the faulty workmanship; (2) occasioned by a covered peril; and (3) not excluded by 
some other provision in the policy.

On appeal, the insurers contended that:

•   the words ‘occasioned by a peril (not otherwise excluded)’ meant that the 
proviso did not apply to any exclusion in the policy (including Exclusion 4);
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•  that the damage to the reclaimer and conveyor belts was not occasioned by a 
covered peril that was not otherwise excluded under the policy; and 

•  that all the damage relating to the insured property arose out of the faulty 
workmanship in the initial defective weld. 

The insurers submitted that for there to be subsequent damage, the damage must 
be separate and distinct; it was not and the proviso has no application.

President McMurdo (with whom Justice Mullins agreed) considered that the 
words ‘(not otherwise excluded)’ related to perils excluded by the policy other than 
those specifi ed in Exclusion 4. In considering the meaning of peril, she implied 
the ordinary meaning, that is ‘an exposure to injury, loss or destruction, risk, 
jeopardy or danger’.

The faulty weld clearly occasioned damage to the reclaimer within Exclusion 4(e), 
even though the damage was undetectable by mere external examination. 
However, the damage to the conveyor belts and to many components of the 
reclaimer was caused during the collapse process, subsequent to the ultimate 
failure of the weld in the undercarriage leg. That damage was caused by a peril 
(namely the risk that the faulty weld and resulting fatigue fracture could sever the 
fl ange and diaphragm and develop into a tearing fracture, causing collapse of the 
retainer leg, retainer and damage to other property) in the collapse process. That 
peril was not otherwise excluded.

Justice Jerrard (dissenting) was not satisfi ed that the insured had identifi ed any 
non-excluded peril. He considered that the absence of structural integrity of the 
reclaimer was a developing fl aw that would fall within the terms of Exclusion 4 and 
that should not be classifi ed as a peril falling within the terms of the proviso.

Although this decision largely turns on the particular policy 
wording, it is of interest when considering the scope of 
exclusions for damage occasioned by wear and tear, design 
defects, faulty workmanship etc. Such exclusions are common 
in industrial special risk policies and they commonly contain 
provisos aimed at providing cover for incidents that can arise 
from defects that remain undetected. The decision illustrates 
that determining the scope of such coverage can be 
problematic, and insurers and insureds may wish to review their 
policy terms in light of this decision.
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CONSTRUCTION OF INSURANCE POLICIES

The meaning of ‘loss’ and ‘property damage’

Case Name:
Tioxide Europe Limited v 
CGU International Insurance 
PLC & Ors

Citation:
[2004] EWHC 2116, England 
and Wales High Court 
(Commercial Court) per 
Langley J

Date of Judgment:
23 September 2004

Issues:
•   Product liability
•   Property damage
•   Loss
•   Loss notifi cation

The court examined the meaning of ‘property damage’ and ‘loss’ 
within an excess-layer insurance policy. The court also examined 
notifi cation requirements for the excess insurer. 

Tioxide Europe Limited (Tioxide) sought indemnity from CGU International 
Insurance PLC (CGU), which provided an excess-layer insurance policy for the year 
30 June 1996 to 30 June 1997. The indemnity sought was in respect of all claims 
that had been made, or that may in future be made, against Tioxide arising from 
the ‘pinking’ discolouration of uPVC (unplasticised polyvinyl chloride) products 
manufactured and sold by others, which included in their formulation a titanium 
dioxide pigment supplied by Tioxide. The titanium dioxide pigment caused the 
discolouration of the products in certain environmental conditions. 

The excess policy provided cover for claims made in the policy period for liability 
for damages on account of, among other matters, ‘property damage’.

The policy provided further protection for the insured where a loss occurs during 
the policy period, but no claim is made:

     Loss Notifi cation Option (LNO)

     The Insured may notify a Loss… to this Policy by sending notice of such Loss, in writing, 
by registered or certifi ed mail during the period of this Policy… In the event the Insured 
so notifi es a Loss to this Policy then any claim which is made… as respects such Loss, 
within ten years after the applicable date shown below shall be deemed to have been fi rst 
made, in writing, against the Insured on such date… (the date of the fi rst written 
demand).

CGU contended that Tioxide’s claim was not within, or was excluded by, the terms 
of the policy on the grounds that:

•  the claims against Tioxide were not ‘on account of Property Damage’. The policy 
defi ned property damage as ‘physical injury to or destruction of tangible 
property including the loss of use thereof’;

•   the claim was not for ‘loss’ within the meaning of the policy; which was defi ned 
as ‘an accident, including continuous or repeated exposure to the same general 
harmful conditions’;

•   claims made against Tioxide subsequent to the policy period, for losses 
occurring during the policy year did not fall within the LNO; and

•  Tioxide had knowledge that claims were likely to be made against it for pinking, 
at the time it made the relevant supplies.
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The Commercial Court of the England and Wales High Court looked to the ordinary 
and natural meaning of the words used in the contractual and commercial setting 
between the parties, and came to the following conclusions:

Property damage
Justice Langley considered that for a claim to be ‘on account’ of property damage, 
it need not be made by the person suffering the physical injury. The claims brought 
against Tioxide’s customers for economic loss (for the costs of repair or replacement 
of products that have pinked) fell within this defi nition.

Loss
The error made by Tioxide in supplying a pigment that caused pinking could not be 
described as an ‘accident’ within the ordinary use of language, and therefore 
Tioxide’s claim did not fall within the wording of the policy.

Loss notifi cation option
Tioxide gave notice to the primary insurer by registered letter dated 2 July 1997 
under the title ‘pinking claims’. The description ‘pinking claims’ was held to be 
suffi cient for an insurer to be able to understand the nature of what was being 
notifi ed. However, CGU was not notifi ed until 25 January 2002, failing to meet the 
requirements of the LNO.

Knowledge
It is apparent, on the facts, that Tioxide knew that continued supplies of Tioxide’s 
pigments would result in some cases of pinking in products manufactured from 
those compounds.

Conclusions
The claim by Tioxide fails primarily because the claim did not fall within the 
defi nition of loss. It also failed for want of exercise of the LNO.

This case reaffi rms the principle of construction of an 
insurance policy using the ordinary and natural meaning of 
words in the commercial setting between the parties. The case 
turned on its own facts, but the comments on the meaning of 
‘physical injury to property’ and ‘accident’ are of interest to 
product liability insurers.
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CONSTRUCTION OF INSURANCE POLICIES

Builders’ home warranty insurance: what 
contracts are covered?

Case Name:
Susan Elizabeth Taylor v Dexta 
Corporation & Ors

Citation:
[2005] NSWSC 974, Supreme 
Court of New South Wales per 
Nicholas J

Date of Judgment:
29 September 2005

Issues:
•   Builders’ home warranty 

insurance 
•   Identifying the common 

intention of the parties in an 
application for rectifi cation

The court considered whether the coverage provided by a 
builder’s home warranty insurance policy covered only those 
contracts that had been entered into during the defi ned policy 
period, or whether it might cover other contracts if the premium 
had been paid in relation to those contracts. The court also 
considered the basis on which it could rectify an agreement and 
how it should exercise its discretion in an application for 
judgment on admissions.

The plaintiff owner entered into a contract with a construction company on 27 
September 2001 to build a dwelling (the contract). The contract provided that the 
builder could not carry out any work or be paid any part of the contract price until a 
certifi cate of insurance was provided. The construction company arranged an 
insurance policy (the policy) through Dexta Corporation (the defendant). The policy 
period was 16 November 2001 to 16 November 2002. The policy indemnifi ed the 
building owner if the construction company failed to complete work because of a 
wrongful failure or refusal to work.

In a letter dated 3 December 2002 to the building company, the plaintiff alleged 
that the building company was in breach of contract. The building company ceased 
work the next day and subsequently went into liquidation.

The plaintiff made a claim under the policy as a result of the construction 
company’s failure to complete the work. The defendant refused to provide an 
indemnity under the policy because the contract at issue was entered into before 
the policy commenced and was, therefore, not covered. The plaintiff then 
commenced proceedings, bringing a claim that:

•  upon its proper construction, the policy covered the contract;
•   in the alternative for rectifi cation of the policy period specifi ed in the policy; and
•  for judgment on admissions.

In respect of the policy period, the plaintiff argued that a premium had been paid 
for the contract, there was no specifi c requirement for a contract to be entered into 
during the policy period in order to be covered, and the value of this particular contract 
had been disclosed to the plaintiff as part of the overall estimate of the contract 
value. The defendant relied on a provision in the policy to the following effect:

     Unless stated otherwise in the Schedule, Part A of this policy shall indemnify the 
Building Owner under a contract entered into with the Contractor prior to the 
commencement of this policy but after the retroactive date stated in the Schedule, 
on the terms and conditions of Part A of this policy.
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In this case, the commencement date and the retroactive date were the same, ie 
16 November 2001. Justice Nicholas found in the defendant’s favour, holding that 
the obligation to indemnify had not arisen as the policy did not cover the contract.

The plaintiff also sought rectifi cation of the commencement date in the policy. To 
obtain rectifi cation, she had to prove that the common intention of the parties to 
the policy was to include in the policy a term omitted by mutual mistake or not 
properly expressed. Justice Nicholas noted that the alleged common intention must 
be established in the clearest and most satisfactory manner. The plaintiff relied on 
the correspondence between the parties to the policy. The defendant argued that:

•  the plaintiff was not a party to the policy and did not have standing to apply for 
rectifi cation; and

•  the policy was entered into on the basis of a representation made by the 
building company made on 10 September (before the date of the contract), that 
no contract had been entered into, and this had not been corrected 
subsequently.

Justice Nicholas held that the policy accurately refl ected the agreement of the 
parties at the time. He relied, in part, on the subsequent conduct of the building 
company in accepting the policy as a valid contract with the defendant.

This case largely turned on the wording of the particular policy. 
It illustrates that the courts will not readily infer an intention 
inconsistent with the express terms of the policy, even if that results 
in denial of cover the insured may have expected to receive. 
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CONSTRUCTION OF INSURANCE POLICIES

What is written is not always as it seems

Case Name:
Green v AMP Life

Citation:
[2005] NSWSC 370, Supreme 
Court of New South Wales per 
Campbell J

Date of Judgment:
6 May 2005

Issues:
•   Oral variation of a written 

contract of insurance
•   Rectifi cation
•   Section 52 of the Trade 

Practices Act 1974 (Cth)

Where a contract of insurance is not required to be in writing, the 
terms of that contract may be varied by mutual agreement. This 
may be done verbally or in writing, with the variation commencing 
at the time of the agreement, unless otherwise arranged.

Under the terms of a trust known as the Income and Agency Protection Plan (IAP), 
Mr Green had the benefi t of a life insurance policy (the policy) with AMP. Under the 
policy, Mr Green was entitled to receive periodical payments if he became unable 
to carry out his usual employment because of illness. Mr Green became unable to 
work as an insurance agent because of a mental illness in 2000 and AMP paid a 
benefi t under the policy for two years. AMP then ceased paying the benefi t, claiming 
that Mr Green’s mental illness was covered by a two-year limitation on benefi ts.

Mr Green sued AMP, seeking declarations that:

•  a payment had accrued to him under the policy to the age of 65; or
•  the policy remained on foot; and
•  AMP engaged in misleading and deceptive conduct under section 52 of the 

Trade Practices Act 1974 (Cth).

Mr Green also sued the IAP trustees (the trustees), alleging that they had breached 
their fi duciary duty to him.

By cross-claim, AMP sought a declaration that the policy contained a two-year 
limitation on benefi ts or, alternatively, that it should be rectifi ed to include such a 
limitation.

The essence of the dispute was whether the terms of the policy validly incorporated a 
term limiting the benefi t paid to a member suffering from a mental illness to two years.

According to AMP and the trustees, in June 1999 the reinsurers of the policy 
(Swiss Re) informed AMP and the trustees that they would not renew the policy 
without a limit being placed upon the benefi ts to members suffering from a mental 
illness. AMP then informed the trustees that they would not renew the policy 
without majority reinsurance support.

Between July and October 1999, negotiations occurred between Swiss Re, AMP 
and the trustees as to the terms of a new policy. On 5 October 1999, Swiss Re 
wrote to AMP and gave formal notice of intention to terminate the reinsurance with 
effect from 1 January 2000.

In a meeting between Swiss Re, AMP and the trustees on 14 October 1999, an 
agreement was reached to place a two-year limit upon the benefi ts to members 
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suffering from a mental illness. Various courses of action were proposed to 
formalise this agreement. However, a policy document was never ‘signed off’.

At some stage in 2000, Mr Green received a copy of the customer information 
brochure (CIB) for the policy. The CIB made express mention of the two-year limitation 
on benefi ts for mental illness. Mr Green claims that he did not read this CIB.

On 18 December 2000, Mr Green completed and signed a copy of the application 
form attached to the CIB and returned it to the trustees. The trustees subsequently 
accepted Mr Green as a member.

In October 2001, Mr Green’s doctor diagnosed him as suffering from ‘severe 
dysautonomia, depression anxiety and panic attacks’. He applied to AMP for 
payment of a Total Disablement Benefi t and AMP accepted his claim.

At trial, Justice Campbell addressed the fi rst issue – whether Mr Green had 
standing to sue for breach of the policy.

Under s48 of the Insurance Contracts Act 1984 (Cth), where a person who is not a 
party to a contract of general insurance is specifi ed or referred to in the contract as 
a person to whom the contract extends, that person has a right of recovery from the 
insurer notwithstanding that the person is not a party to the contract. However, 
under s11(6) ‘a contract of general insurance is a contract of insurance that is not 
a contract of life insurance’ (emphasis added). According to s9(1) of the Life 
Insurance Act 1995 (Cth), a ‘life policy’ includes:

     a) a contract of insurance that provides for the payment of money on the death of a 
person or on the happening of a contingency dependent on the termination or 
continuance of human life … (e) a continuous disability policy … 

Further, s9A of the Life Insurance Act defi nes a ‘continuous disability policy’ as a policy:

     (a) that is, by its terms, to be of more than three years’ duration; and
(b) under which a benefi t is payable in the event of …
 (ii) injury to, or disability of, the insured as a result of accident or sickness.

Applying this position to the facts, Justice Campbell held that Mr Green did not have 
standing under s48 of the Insurance Contracts Act to sue for breach of the policy. 
Mr Green did, however, have standing to sue at common law, given the judgment in 
Trident General Insurance Co Ltd v McNiece Bros Pty Ltd (1988) 165 CLR 107.

On the greater question of whether the mental illness limitation formed part of the 
policy, for Justice Campbell the issue was whether the exchange of correspondence 
that occurred in relation to the amendment amounted to a binding contract. On the 
objective evidence before him, he held that both AMP and the trustees intended 
that the amendment to the policy terms be effective from 1 January 2000. In 
particular, and acknowledging that there is no statutory requirement under the Life 
Insurance Act for a life insurance policy to be in writing, Justice Campbell held that:

•  the terms of a policy may be varied during its period by mutual agreement; and 
•  this may be done verbally, the variation commencing at the time of agreement 

unless otherwise arranged.

9424 Insurance 2 casenotes.indd   76 7/03/2006, 1:22:48 PM



77

Further:

     The decisive issue is always the intention of the parties which must be objectively 
ascertained from the terms of the document when read in the light of the surrounding 
circumstances. … If the terms of a document indicate that the parties intended to be 
bound immediately, effect must be given to that intention irrespective of the subject 
matter, magnitude or complexity of the transaction.

On this basis, Justice Campbell held that the policy clearly had been amended on 
1 January 2000, as this had been the intention of the contracting parties.

In relation to Mr Green’s claim for misleading and deceptive conduct under s52 of 
the Trade Practices Act, Justice Campbell was of the view that:

     In deciding whether supply of a particular document is misleading or deceptive, one can 
take into account … the nature of the parties, the character of the transaction 
contemplated, and the contents of the document itself.

As such, AMP had every reason to believe that Mr Green was someone experienced 
in insurance matters and that he had read the CIB as he was an insurance agent. 
Further, the fact that he chose not to read the CIB, which expressly set out the 
limitation on benefi ts for mental illness, meant that Mr Green was mislead by 
himself rather than AMP. It did not matter that the policy document did not contain 
a limitation on benefi ts for mental illness.

On the fi nal issue of rectifi cation, Justice Campbell held that, even though the 
subjective intention of the parties was that the policy should be amended with 
effect from 1 January 2000, and given that the contract was not intended to be 
wholly in writing, rectifi cation was not appropriate.

On these bases, Justice Campbell made the following orders:

(a) Mr Green’s claim be dismissed;
(b) The policy be amended with effect from 1 January 2000 by placing a two-year 

limitation on benefi ts for mental illness;
(c) Mr Green’s cross-claim in relation to misleading and deceptive conduct be 

dismissed; and
(d) Mr Green pay AMP’s costs.

This decision reaches a practical conclusion and deals with the 
diffi cult situation of trying to reconcile the desirability of having 
a contract in writing with the need for contracts to be given 
their true meaning. Where a contract is not required to be in 
writing, the terms of that contract may be varied by mutual 
agreement and this may be done verbally or in writing.
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CONSTRUCTION OF INSURANCE POLICIES

No insurance for pollution risks without 
specifi c cover?

Case Name:
King v Brandywine 
Reinsurance Company

Citation:
[2005] EWCA Civ 235, English 
Court of Appeal (Civil Division) 
per Waller and Rix LJJ and Sir 
Martin Nourse

Date of Judgment:
10 March 2005

Issues:
•   The proper law of the 

insurance policy
•   Did removal of debris cover 

extend to pollution cleanup 
costs?

•   Was cover available 
under the general liability 
provisions of the relevant 
policy?

In this case, the English Court of Appeal considered whether the 
‘removal of debris’ section or general liability section of an 
insurance policy provided coverage for pollution costs, despite 
there being no reference to such cover in the policy.

This case arises ultimately out of the Exxon Valdez disaster. The Exxon Valdez ran 
aground in Prince William Sound, Alaska, in 1989, and spilled 11 million gallons 
of crude oil into the North Pacifi c Ocean. Exxon Shipping Corp (Exxon Shipping) 
owned the Exxon Valdez. The cargo of oil on board was owned by Exxon Corporation 
(Exxon). The containment and clean-up measures following this disaster cost Exxon 
US$1.25 billion and cost Exxon Shipping US$885 million. Exxon also paid some 
US$900 million by agreement to the US Federal Government and to the State of 
Alaska. Exxon paid further sums totalling approximately US$267 million to various 
individuals and organisations affected by the disaster. In additional proceedings 
against Exxon, the claimants were awarded US$287 million compensatory damages 
and, ultimately, US$4.5 billion in punitive damages.

Exxon’s insurance
At the time of the disaster, a Global Corporate Excess (GCE) policy covered Exxon 
and its affi liates. The GCE policy contained several different sections including: 

•   Section I, which provided property insurance;
•  Section IIIA, which provided coverage for various marine risks, including the 

liability of vessel owners and operators to third parties; and 
•  Section IIIB, which provided general third-party liability coverage.

In 1989, Exxon made a claim under Section IIIA for the amounts it had, by that time, 
expended on clean-up costs. Subsequently, in 1991, Exxon also made a claim under 
Section I for certain aspects of its clean-up costs on the basis that cover for such costs 
fell under coverage for ‘removal of debris’. While it is not clear from the court’s 
judgment, it appears that Exxon also made a claim under Section IIIB at some stage.

Exxon’s insurance claims resulted in litigation in the United States that was 
ultimately resolved either by settlement or judgment. The insurers under the GCE 
policy paid approximately US$780 million to Exxon. This, in turn, triggered further 
disputes between those underwriters and their reinsurers.

The reinsurance dispute
The reinsurer’s liability to indemnify the underwriters of the GCE policy for 
payments referrable to Section IIIA was not contested. The dispute in this case 
principally concerned whether Exxon had been entitled to coverage under Section I 
or Section IIIB, such as to entitle the insurers under the GCE policy to make an 
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outwards claim on their reinsurance. In deciding that point, the English Court of 
Appeal had to consider various subsidiary issues. 

The fi rst issue was whether the law governing the GCE was properly that of England 
or of New York. 

The court found that the proper law of the GCE policy was that of New York. 
However, they also found that the interpretation of the GCE policy under New York 
law would not be different from that under English law in any event.

The next issue the court dealt with was the scope of the removal of debris coverage 
provided by Section I. The Court of Appeal held that ‘debris’ was not the natural way 
in which to describe spilled oil or pollution from spilled oil. Further, in the court’s 
view, there is more to oil spill clean-up than ‘removal’. The court also observed that, 
in the conventions dealing with oil pollution that formed the background to the GCE 
policy, and in the policy itself, the words that describe such clean-up activities were 
not ‘removal of debris’. On that basis, the court held that the cover for ‘removal of 
debris’ under the GCE policy did not encompass clean-up costs for an oil spill.

The court then considered whether Section IIIB provided cover to Exxon. Essentially, 
the issue was whether cover for the ‘operations’ of Exxon or its ‘transportation 
activities’ extended to the carriage of oil by sea. Considering the general structure 
of the GCE and the apparent purpose of Section IIIB, the court accepted the trial 
judge’s reasoning that the intention of the parties was that Section IIIB would 
exclude cover for the marine transportation of crude oil in self-propelled vehicles. 

In particular, the structure and content of the policy made it clear that Section IIIB 
was intended to cover non-marine liabilities as against Section IIIA, which was 
designed to provide protection and indemnity cover for marine liabilities. Further, 
Section IIIB contained an express endorsement regarding seepage, pollution and 
contamination coverage, which made no suggestion that marine carriage was 
intended to fall within the cover provided. 

The court also had to consider the application of an exclusion in the contracts of 
reinsurance regarding seepage and pollution. In essence, the exclusion excised 
cover for loss arising from seepage, pollution or contamination on land, subject to 
certain conditions. The contentious issue was whether the seepage, pollution or 
contamination was required to originate on land or merely affect land. While the 
court did not express a conclusion, two of the judges thought that the reference to 
‘on land’ means the place where the active process of contamination is taking 
place, which in the case of sea-borne pollution, does not occur on land but at sea.

The ultimate effect of the Court of Appeal’s fi ndings was that the reinsurers were 
not obliged to indemnify the underwriters of the GCE policy for the payments made 
to Exxon insofar as those payments were referrable to Sections I and IIIB.

This case provides a useful example of the importance of insurers 
understanding the reinsurance program they have in place. A 
mismatch in exposure and coverage can prove very costly.
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CONSTRUCTION OF INSURANCE POLICIES

Mutiny, rebellion, revolution and insurrection

Case Name:
Robert Arthur Stuchbery & Ors 
v Tappoo Holdings Limited & 
Ors

Citation:
Fiji Court of Appeal, Civil 
Appeal No. ABU0034 of 
2004S per Ward P, Tompkins 
JA and Smellie JA

Date of Judgment:
8 March 2005

Issues:
•   Did events in Fiji in May 

2000 amount to ‘mutiny, 
rebellion, revolution, 
insurrection’?

•   Meaning of ‘directly or 
indirectly caused by or 
resulting from’

At 10.45am on 19 May 2000, George Speight and several armed 
persons stormed the Fijian Parliament, taking hostage the Prime 
Minister and several members of Parliament. Two hours later, 
rioters looted the shop of Tappoo Holdings Limited (the 
respondents) in the Suva central business district. Tappoo 
claimed for losses suffered, but its insurers (the appellant) denied 
liability. Tappoo began High Court proceedings, challenging the 
denial of liability. The judge at fi rst instance held that the insurers 
were liable to indemnify Tappoo. The insurers appealed.

The appeal
In denying liability, the insurers relied on exclusion clause 1(a) of the policy of 
insurance, which read:

     (1)   This policy does not insure any loss or damage directly or indirectly caused by or 
resulting from:

      (a)  war, invasion, act of foreign enemy, war like operations (whether war is declared 
or not), civil war, mutiny, rebellion, revolution, insurrection, military or usurped 
power. This exclusion does not apply to loss or damage caused by acts of 
terrorism or sabotage, providing the acts are not committed in time of war by 
any agent acting in connection with any operation of armed forces of a 
government or sovereign power.

There were essentially four issues to be determined on appeal:

1. Was there a mutiny, rebellion, revolution or insurrection within the meaning of 
those terms in the policy?

2. Was the damage to Tappoo’s shop directly or indirectly caused by, or resulting 
from, events at Parliament House?

3. Should Tappoo be allowed to rely on the terrorism exception to the exclusion 
clause?

4. Does section 25 of the Insurance Law Reform Act 1996 apply?

In deciding issue 1, the judges examined, among other things, the Hansard 
account of what had occurred at Parliament House. Several times during the 
takeover of Parliament, George Speight referred to the actions of his group as a 
civil coup. It was also noted that the men carried weapons and fi red warning shots 
into the chamber of Parliament. The judges considered a number of authorities, 
including Spinney’s (1948) Limited v Royal Insurance Co Limited [1980] 1 Lloyds 
Rep 406, in which it was stated:

     As regards ‘rebellion’, I adopt the defi nition in the Oxford English Dictionary – ‘… 
organised resistance to the ruler or government of one’s country; insurrection, revolt’. 
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To this I would add that the purpose of the resistance must be to supplant the existing 
rulers or at least to deprive them of authority over part of their territory. The dictionary 
defi nes ‘insurrection’ in a similar manner, but also suggests the notion of an insipient or 
limited rebellion.

The authority of National Oil Co of Zimbabwe v Sturge [1991] 2 Lloyds Rep 281 
was also considered:

     ‘Rebellion’ and ‘insurrection’ have somewhat similar meanings to each other. To my 
mind, each means an organised and violent internal uprising in a country with, as a main 
purpose, the object of trying to overthrow or supplant the government of that country, 
though ‘insurrection’ denotes a lesser degree of organisation and size than ‘rebellion’.

At fi rst instance, the judge had held that the events at Parliament House did not 
amount to mutiny, revolution, rebellion or insurrection, merely stating that what had 
occurred was the takeover of Parliament and holding hostage the Prime Minister.

On appeal, the court did not accept that conclusion, as it considered that those 
participating in the events at Parliament House clearly intended to overthrow or 
supplant the government with organised and violent action. The respondents’ 
counsel submitted that a rebellion or insurrection must involve a substantial 
proportion of the population. The judges disagreed with that submission, stating 
that, in determining whether an event amounts to an insurrection or rebellion, it is 
not the number of persons involved, but the intention of those involved that is 
crucial. It was held that what occurred at Parliament House on 19 May 2000 
amounted, at least, to insurrection.

Tappoo’s counsel argued that the rioting and looting at Tappoo’s store was entirely 
coincidental with the takeover of Parliament. At fi rst instance, this was agreed by 
the judge. The judges in the Court of Appeal considered that, at fi rst instance, 
the judge had confused the issues, holding that there was no causal connection 
between the two events, as these events involved different people all together with 
no common element. The judge had based his conclusion on his fi nding that the 
looting was the proximate cause of the loss. In fact, the issue was whether there 
was any connection between the insurrection and the rioting. There was no direct 
evidence of such a connection, so the issue should have been whether such a 
connection could properly be inferred from the events that occurred.

The judges on appeal considered that:

     The conclusion that there was a causal connection, albeit indirect, between the 
insurrection and the rioting and looting leading to the loss suffered is inescapable. The 
evidence established that within a very short time of the insurrection, details of what had 
occurred were broadcast from Radio Fiji, so the events became known to the general 
public soon after they occurred. Some people may well have considered that the events at 
Parliament House, dramatic as they were, were likely to lead to a breakdown in law and 
order, rendering the police unable to prevent looting, as indeed proved to be the case. 
Such a realisation would undoubtedly have played a part in the decision by those 
members of the public involved to start looting.

     The alternative to fi nding a causal connection is to conclude that the two events were 
completely unconnected… It defi es common sense to hold that the rioting occurring 
when it did was a sheer coincidence.
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It was held that Tappoo’s loss resulting from the looting was at least the indirect 
result of, or indirectly caused by, the events at Parliament House.

The court also found in favour of the insurer on issues 3 and 4 above.

The appeal was allowed and the judgment in the High Court of Fiji was set aside. 

Prospective insureds should check the wording of exclusion 
clauses carefully to ensure that all risks needed to be covered 
are covered, even if the policy is referred to as an ‘all risk’ 
policy. From the insurer’s perspective, this case shows how 
some of the excluded events such as ‘rebellion’ and ‘insurrection’ 
may be interpreted by the courts, and it illustrates what is 
required in order to establish that the loss was caused by an 
excluded event.
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REINSURANCE

A boiler plate is a boiler plate is a boiler plate

Case Name:
Allianz Marine Aviation (France) 
v GE Frankona Reinsurance 
Limited London & Anor

Citation:
[2005] EWHC 101 (Comm), 
England and Wales High Court 
per Clarke J

Date of Judgment:
4 February 2005

Issues:
•   Insurance and reinsurance
•   Construction of a contract of 

reinsurance
•   The application of ‘boiler 

plate’ clauses

Where a contract of reinsurance is negotiated and concluded 
under the terms of an umbrella facility, the parties impliedly agree 
that the ‘boiler plate’ term has the same meaning in each of the 
contracts, unless the parties explicitly agree that a term has a 
different meaning.

‘Treasure Bay’ (the ship) was a fl oating casino moored in Biloxi, Mississippi, an 
area prone to hurricanes. On 27 September 2002, tropical storm Isidore badly 
damaged the ship. Under the terms of an insurance policy with Allianz, a claim was 
made for US$18,750,000 for the damage suffered. This claim was settled for 
US$17,857,901.

Under a contract of reinsurance with GE Frankona Reinsurance Limited London 
(Frankona), Allianz reinsured 47.5 per cent of its exposure in relation to the ship 
with Frankona, subject to a US$5 million excess. In its negotiations with Frankona, 
Allianz’s insurance brokers were Alwen Hough Johnson Ltd (AHJ).

The reinsurance came about in the following manner. In June 2001, Frankona 
entered into a facility with AHJ that set out the basic terms and conditions upon 
which Frankona and AHJ would enter into contracts of reinsurance. This facility 
was a renewal of previous facilities entered into as far back as 1999. On 27 May 
2002, Frankona and Allianz entered into the contract of reinsurance in relation to 
the ship. It included the terms in the facility, but was silent as to the operation of 
the excess clause.

At issue before Justice Clarke was the correct method of applying the excess of 
US$5 million. In Allianz’s view, one must apply the excess to the settlement fi gure 
(US$17,857,901 – US$5 million) before working out the share Frankona owed 
(US$5,816,657.74). However, in Frankona’s view, one must remove the excess 
after calculating the percentage share owed by Frankona (US$17,857,901 x 0.475 
– US$5 million). Under this method, Frankona’s share of the exposure would be 
US$3,078,557.

Before the contract of reinsurance for the ship was written, 80 similar contracts 
had been entered into between AHJ and Frankona under the facility. In each of 
these cases, the method used to apply the excess was the method proposed by 
Allianz. Indeed, in some cases, to apply the method proposed by Frankona would 
have resulted in them not being liable for a share at all.

At trial, Justice Clarke found the position was clear. Citing:

•  the potential absurdity of the approach put forward by Frankona;
•  the approach taken in the 80 other contracts of reinsurance; and
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•  the fact that two previous quotes Frankona provided to AHJ, although not 
accepted, made plain that the approach to be applied to the excess was that 
promoted by Allianz,

his Honour held that the very purpose of ‘standard terms’ is that they ‘will mean 
the same thing in each case, unless there is some agreement that they will not. 
Otherwise they would cease to be standard’. As such, and applying this position 
to the facts:

     … [W]hen brokers arrange a facility with underwriters, which contains standard or, 
as it is sometimes said, “boiler plate” terms, and then execute declarations under
that facility incorporating those terms, they impliedly agree that the terms shall 
mean the same whenever they appear.

On this basis, Justice Clarke gave judgment for Allianz.

This decision deals with the diffi cult situation of trying to 
reconcile the need for ‘boiler plate’ clauses to be interpreted 
consistently with the potential absurdity this may create and 
comes to a practical conclusion. Unless there is some 
agreement that a ‘boiler plate’ clause has another meaning, the 
term has the same meaning in each case.
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REINSURANCE

Reinsurance: the meaning of ‘loss’ in a 
claims control clause and when knowledge of
a loss arises

Case Name:
Dornoch Ltd & Ors v Royal and 
Sun Alliance Insurance PLC

Citation:
[2005] EWCA Civ 238, the 
England and Wales Court of 
Appeal per Brooke, Mance and 
Longmore LJJ

Date of Judgment:
10 March 2005

Issues:
•   Reinsurance policy – claims 

control clause
•   Meaning of ‘loss’ in policy 

– meant ‘actual loss’

Under a reinsurance policy, a claims control clause required the 
reinsured to notify the reinsurer ‘upon knowledge of any loss’. 
The England and Wales Court of Appeal considered whether, in 
the context of the claims control clause, ‘loss’ meant ‘claimed 
loss’ or ‘actual loss’, and when knowledge of that loss arose.

Royal Sun and Alliance (RSA) insured the Coca-Cola Company (Coca-Cola) for 
various risks, including liabilities of directors and offi cers. A syndicate, including 
Dornoch Limited (the defendants), reinsured RSA for the whole of its liability under 
the original policy with Coca-Cola. 

The reinsurance policy contained a claims control clause (the CCC), which provided 
that it was a condition precedent to the defendants’ liability that RSA notifi ed 
them, within 72 hours, ‘upon knowledge of any loss … which may give rise to 
claim’ under the policy.

Coca-Cola and some of its directors were sued in two actions: the claimants alleged 
that false statements were made by directors, which caused them to purchase 
Coca-Cola shares at artifi cially infl ated prices. These proceedings were fi led on 27 
October 2000 and 9 November 2000. RSA knew of the proceedings by 12 
December 2000, but did not notify the defendants until 19 January 2001. The 
defendants denied liability under the reinsurance policy for any claims resulting 
from the lawsuits. They claimed that RSA had breached a condition precedent to 
the defendants’ liability by failing to notify them within 72 hours of knowledge of 
the ‘loss’.

Although the defendants had conceded, at fi rst instance, that ‘loss’ in the CCC 
meant ‘actual loss’, this concession was withdrawn on appeal. The issues on appeal 
were whether, in its context in the CCC, ‘loss’ meant ‘claimed loss’ or ‘actual loss’ 
and whether RSA had the requisite knowledge of that loss. 

At fi rst instance, it having been agreed that ‘loss’ meant ‘actual loss’, Justice 
Aikens held that it was knowledge of the claimants’ loss rather than Coca-Cola’s 
loss that required notifi cation. Justice Longmore said on appeal, however, that ‘for 
[Aikens J], it did not in the end matter whose loss it was that RSA had to notify’ 
because, before 19 January 2001, RSA did not have knowledge of loss on the part 
of either the claimants or Coca-Cola. All RSA knew at 19 January 2001 was that 
there was a claim, but this claim and the facts upon which it relied were disputed 
and therefore there was no ‘actual loss’ at this stage.

A mismatch between the insurance and reinsurance policies was a complicating 
factor in this case: the original insurance policy required notifi cation of ‘claims’, 
whereas the CCC required notifi cation of ‘loss’. In considering the construction of 
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the CCC, Justice Longmore commented that the drafting was unfortunate, but that 
it was not the role of the court to give the CCC a purposive construction. 

While Justice Longmore agreed that it would make sense in the context of a 
reinsurance policy operating on a ‘claims made’ basis to require notifi cation of 
‘claimed’ losses, this was not what the words of the policy provided. Justice 
Longmore thought that the wording chosen for the CCC relating to notifi cation was 
more appropriate for a property insurance clause than a clause for fi nancial 
indemnity for legal liability. In respect of the latter, he said:

     … the urgent need for notifying a loss within 72 hours is by no means obvious and still 
less is it obvious that any delay in notifi cation should mean that the insurers’ claim on 
their reinsurers will fail altogether.

Such urgent notice was more appropriate where an adjustor or surveyor needs to 
investigate property damage soon after damage is caused. It did not seem 
appropriate to apply a construction to a legal liability indemnity clause whereby, if 
notice were not served within 72 hours, the reinsurer would escape liability entirely. 
Justice Longmore considered that, had the parties chosen a form of clause 
appropriate for the reinsurance of liability rather than property, they may have 
provided for a longer notice period. As it was, he said that:

     … a party who relies on a clause exempting him from liability can only do so if the words 
of the clause are clear on a fair construction of the clause… In my view the terms of the 
[CCC] … do not suffi ciently clearly exempt [the Defendants] from liability.

Justice Longmore rejected giving:

     … a purposive or business common sense construction to one part of a clause in favour 
of one party and thus [enabling] that party to seek to take advantage of another part of 
the clause which has draconian consequences for the other party.

In light of the severe consequences of breaching the CCC, he instead gave a more 
literal interpretation to the word ‘loss’.

In dismissing the appeal, Justice Longmore agreed with Justice Aikens that ‘loss’ in 
the context of the CCC referred to ‘actual loss’, and that ‘it must follow that RSA 
cannot have had knowledge of any loss’. Justice Longmore held that, in December 
2000 and January 2001, it was not known by anyone that the claimants had 
suffered loss, as this was an issue still in dispute. His Honour considered that, 
where complaints are based upon proven facts, the loss suffered could be 
considered an ‘actual loss’ that might be known well before judgment or 
settlement. However, in this case, Coca-Cola disputed that it was under any liability 
at all, and whether the claimants purchased Coca-Cola shares at artifi cially high 
prices was not a proven fact. Therefore, RSA could not be held to have had 
knowledge of loss on the part of either the claimants or Coca-Cola prior to them 
providing notifi cation of the proceedings to the defendants.
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While this case offers guidance on the construction of the word 
‘loss’ in insurance policies, it also highlights the uncertainty of 
the concept of ‘knowledge’ and the importance of matching 
reinsurance policy drafting with that contained in the original 
insurance policy.
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REINSURANCE

Material change of risk: when is the insured 
entitled to a premium refund?

Case Name:
Swiss Reinsurance Company 
& Ors v United India 
Insurance Co Ltd

Citation:
[2005] EWHC 237 (Comm), 
Commercial Court of England 
per Morison J

Date of Judgment:
24 February 2005

Issues:
•   What constitutes a material 

change in risk?
•   Whether the cedant was 

entitled to its claim for 
premium refund

•   Severability of premium for 
the purposes of calculation 
of premium refund

The Commercial Court of England has reaffi rmed the law in 
relation to change in risk and the entitlement of the insured to 
claim a premium refund. In this case, the court distinguishes 
between a material alteration in the risk that allows the insurer to 
terminate the policy and a mere increase in probability of loss 
arising under the policy. 

This case concerns a dispute over the wording of a reinsurance policy written by 
Swiss Re as lead reinsurer of a following market. The reinsurance cover was 
provided to United India, an Indian-based cedant. United India retained a share of 
the risk, but the writing of the risk was essentially controlled by the reinsurance 
provisions under the policy. The insureds were Dabhol Power Company (a special 
purpose joint-venture company), 15 named contractors, and other unnamed 
contractors and subcontractors.

The risk covered by the insurance and reinsurance was for phase two works in 
relation to the construction of a power station in India. 

As a result of a dispute between parties to the joint venture, the project did not 
have enough funds to complete the phase two works. As a result, contractors were 
not paid and abandoned the project site, having terminated their construction 
contracts.

Upon cessation of the works, United India sought to invoke General Condition 12 of 
the policy. General Condition 12 of the policy stated as follows:

     Should the Work insured or any part thereof be entirely stopped by any cause whatsoever 
and the Insured give notice thereof, the cover under the Policy shall continue without 
interruption up to a maximum period of six months without additional premium with any 
further extension of this period to be agreed by the Insurer, provided that the Insured 
shall take reasonable precautions to protect the Work from the physical loss or damage 
during the period of cessation.

The general conditions were stated to be conditions precedent to any liability of the 
insurer to make any payment under the policy.

Following negotiations between United India and Swiss Re, an endorsement was 
agreed upon that Swiss Re would provide six months’ additional coverage at no 
additional premium charge with respect to the material damage cover under the 
policy. The endorsement further provided that coverage in relation to delay in start-
up was suspended, the terms and conditions for which would be negotiated once 
the date of resumption of the works was known.
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Upon expiry of the six-month negotiated period of material damage cover, Swiss Re 
terminated the reinsurance contract or the reinsurance contract lapsed by virtue of 
a material alteration to the risk originally insured/reinsured. United India sought to 
obtain a premium refund of US$8.5 million. 

In response, Swiss Re sought a negative declaration from the High Court on the 
basis that the refund sought by United India was manifestly excessive and 
unprincipled. The project was at a stage of advanced completion when construction 
stopped and, as from the date when contractors left the site, there were claims 
valued at approximately US$30 million outstanding.

Three main issues were considered by Justice Morison: whether there had been a 
material change of risk; whether United India was entitled to a refund of premium; 
and whether the premium was severable for the purposes of calculating a premium 
refund (if any). 

Material change of risk
Justice Morison held that there had been a material change of risk and, therefore, 
the Construction All Risk policy (CAR policy) had been terminated. He held that the 
CAR policy had been put in place to cover construction risks, but the nature of the 
risk had changed from the date that construction on the site stopped. The site 
ceased to be a building site and became more of a storage facility for the 
equipment and installations in their various stages of completion at the time the 
site was abandoned. The policy had essentially ceased to be a CAR policy and 
became akin to a property policy. Although both types of policy cover similar risks, 
they are essentially different. 

Justice Morison upheld the decisions of Lord Justice Saville in Kausar v Eagle Star 
Insurance Co Ltd 2000 Lloyds Rep IR 154 and Justice Warrington in Law 
Guarantee Trust and Accident Society v Munich Re Insurance Company [1912] 1 
Ch 138 as to what constitutes a material alteration of risk:

     … the obligation of the insurer is confi ned to the particular risk insured … if the risk in 
respect of which a claim is made against the insurer differs from the risk he has insured, 
he is not liable to make good that claim.

     The alteration … must be a real alteration of the risk; if what appears on the face of it to 
be an alteration of the conditions is only such an alteration as, on the true construction of 
the contract of insurance might be taken to have been within the contemplation of the 
parties at the time they entered into the contract, then, of course, though apparently an 
alteration, it is no real alteration at all, because the fact that such an alteration might 
take place was an element within the contract itself. (per Warrington J at 153.)

Premium refund and calculation of refund
Section 84(1) of the English Marine Insurance Act 1906 states that, where 
consideration for the payment of premium totally fails and there has been no fraud 
or illegality on the part of the insured, the premium is refundable to the insured. 
However, if the risk has attached for any period of the insurance, the premium is 
deemed to have been paid in consideration for that risk and no premium is 
refundable. Section 84(2) states that where the premium is apportionable, and 
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total failure of consideration for any apportionable part of the cover occurs, a 
proportion of the premium is returnable.

United India argued that s84 applied only to marine insurance, but this argument 
held no sway with Justice Morison, who stated that the question before the court 
arises with both marine and non-marine policies. 

United India went on to argue, in the alternative, that the maintenance cover, 
testing and commissioning elements of the policy were severable from the rest of 
the policy. United India argued that, as the maintenance period had yet to 
commence, it should be entitled to a return of the allocated premium for coverage 
of this stage of the project. 

Based on expert evidence, Justice Morison found that the premium had been 
aggregated into a global rate that had been used as the base fi gure for a global 
discount. In addition, it was found that part of the maintenance cover had run as a 
number of subcontractors, covered by the policy, had already completed their works. 

Justice Morison held that, as a matter of general law, Swiss Re was entitled to 
retain the premium paid to them by United India. The reinsurance policy contained 
no provision (giving rise to an implied intention between the parties for premium 
refund) entitling United India to a return of premium. The premium was a 
minimum and deposit premium and, according to provisions set out in the policy’s 
general conditions, the premium was adjustable upwards only (ie the policy allowed 
for additional payments of premium to be made, but not premium refunds). 

This case is somewhat unusual in that it raises premium refund 
issues in relation to a CAR policy. As projects covered by CAR 
policies are rarely totally abandoned before completion, the 
issue of premium refund in relation to such cover seldom arises. 
The case reaffi rms the English Commercial Court’s approach as 
to what constitutes a material alteration of risk and also 
reaffi rms the validity of s84 of the Marine Insurance Act in its 
application to non-marine insurance. 
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REINSURANCE

Misrepresentation, non-disclosure and the 
tragedy of 9/11

Case Name:
William Francis Rendall v 
Combined Insurance Company 
of America

Citation:
[2005] EWHC 678 (Comm), 
England and Wales High Court 
per Cresswell J

Date of Judgment:
21 April 2005

Issues:
•   Misrepresentation and non-

disclosure of the terms of a 
reinsurance to a reinsurer

•   Waiver
•   Marine Insurance Act 1906 

(UK)
•   Construction of an 

insurance contract

Where an insurance contract is clear in its intent, it is not 
suffi cient to show that a non-disclosure or misrepresentation has 
been made in order to avoid the insurance. What must be shown 
is that the actual underwriter would have done something 
different, either in the terms he would have agreed for the 
insurance, or whether he would have entered into it at all.

Under a lease with the Port Authority of New York, the Aon Group (Aon) leased 
various fl oors in the South Tower of the World Trade Centre (the Centre). On 11 
September 2001, terrorists deliberately fl ew two aircraft into the North and South 
Towers of the Centre. The South Tower was the second to be struck. Aon employees 
had a slim opportunity to evacuate the Centre before the second plane struck. 
Unfortunately, 176 Aon employees did not escape. Their precise locations within 
the building at the time of their deaths is not known.

As a result, each of the victims’ families made claims against the Combined 
Insurance Company of America (Combined) under Aon’s travel insurance policy 
with Combined. Combined paid out under each policy and then made claims 
against William Francis Rendall (the reinsurer) under the terms of a reinsurance 
between the reinsurer and Combined.

The reinsurer rejected Combined’s claim and brought proceedings for negative 
declaratory relief, seeking declarations that:

•  the reinsurer had validly avoided the contract of reinsurance because of the 
non-disclosure and/or misrepresentation by Combined and/or its agents, of 
matters material to the risk. This issue was to be determined under English law; 
and

•  on a true and proper construction of the relevant sections of Combined’s 
insurance, the deaths of the Aon employees were not covered by the insurance 
and, therefore, outside of the reinsurance. This issue was to be determined 
under the law of Illinois.

The issue of non-disclosure arose from the terms on which Aon initially sought 
tenders for life, accidental death and dismemberment (AD&D) insurance and 
business travel accident (BTA) insurance for its employees.

According to the evidence, the initial request for proposal (RFP) was silent as to 
Aon’s estimate of employee travel time. Assuming that historical data did not exist, 
one of Combined’s underwriters, Ms Massara, devised an estimate (160,000 days 
per annum) of the likely amount of time spent travelling by Aon employees. Ms 
Massara quoted this fi gure to the reinsurer’s representative, Mr Boyd. Ms Massara 
did not explain how she arrived at this fi gure and Mr Boyd did not ask. The only 
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additional information Mr Boyd requested related to Aon’s loss history. Ms 
Massara’s response was that: ‘There is no existing program and so no loss record is 
available’. The reinsurance was entered into on this basis.

At trial, the reinsurer did not allege that Ms Massara’s estimate was inaccurate or 
that an audit should have been conducted. Mr Boyd claimed that Combined had made 
misrepresentations to the effect that the estimate was based on Aon-specifi c data.

The issue of construction arose from Combined’s BTA policy with the reinsurer. 
Given that Combined had not reinsured its terrorism hazard coverage with the 
reinsurer, it sought to rely upon its ‘24-Hour All-Risk Hazard’ coverage, which it 
had reinsured, for the Aon employees. According to this policy’s terms, an 
‘authorised business trip’ is:

     (1) a trip that the Policyholder authorises You to take for the purpose of furthering 
its business (excluding daily commuting to or from work, vacations and leaves of 
absence); or (2) a relocation to a new residence that is closer to another offi ce of 
Your employer’s business.

     An Authorized Business Trip: (a) starts when You leave Your residence or Regular Place of 
Employment, whichever is later; and (b) ends when You Return to Your residence or 
Regular Place of Employment, whichever is earlier. Excursions for personal reasons, 
which are taken during the course of authorised business travel, shall also be covered.

With the exception of seven Aon employees who were not at their ‘regular places of 
employment’ at the time of the impact, the reinsurer denied Combined’s claim 
under the reinsurance on the basis that the remaining employees were not on 
‘authorised business trips’ at the time of their deaths.

At trial before Justice Cresswell, his Honour fi rst dealt with the issue of 
misrepresentation, stating that ‘in order for an innocent misrepresentation to entitle 
a party to avoid a contract of insurance, it must satisfy the following conditions:

•  it must be a statement of fact or, in relation to the insurer’s remedy under 
section 20 of the Marine Insurance Act 1906 (the Act) only, a statement of 
opinion or belief;

•   it must be untrue;
•  if made to the insurer, it must be material to his appraisal of the risk;
•  it must be a statement as to present or past fact and not de futuro; and
•  it must have induced the aggrieved party to enter into the contract of 

insurance.’

In so far as the Act applied, according to s20:

•  every material representation the assured or his agent made to the insurer 
during the negotiations for the contract, and before the contract is concluded, 
must be true. If it is untrue, the insurer may avoid the contract;

•   a representation is material if it would infl uence the judgment of a prudent 
insurer in fi xing the premium, or determining whether he will take the risk; and

•  a representation as to a matter of expectation or belief is true if it is made in 
good faith.

9424 Insurance 2 casenotes.indd   92 7/03/2006, 1:23:01 PM



93

For Justice Cresswell, it was therefore not necessary to show that a prudent insurer 
would have made a different decision if the representation had not been made, but 
only that a prudent insurer would have taken the representation into account as a 
factor in reaching his decision. What must be shown, however, is that the actual 
underwriter would have done something different, either in the terms he would 
have agreed for the insurance or whether he would have entered into it at all.

Applying this position to the facts, his Honour held that the words in question did 
not constitute an assertion of a specifi c fact to the reinsurer as, in the absence of 
historical data, travel days can be, and often are, estimated using knowledge of the 
industry, as well as the insured’s business.

As to the issue of non-disclosure, according to s18(1) of the Act, an insurer may 
avoid a contract of insurance on the ground of non-disclosure if:

•   the assured did not disclose a material fact that was known to the assured to 
the insurer before the contract was concluded; and

•  the non-disclosure induced the making of the contract in the sense that the 
insurer would not have entered into the same contract if he had known the fact 
in question.

Further, s18(2) states that:

     A material fact is one which would infl uence the judgment of a prudent insurer in fi xing 
the premium or determining whether he will take the risk.

For this purpose, it is not necessary to show that a prudent insurer would have 
made a different decision if the fact had been disclosed, but only that the fact is 
one that a prudent insurer would have taken into account as a factor in reaching 
his decision. Notwithstanding, there are certain facts that (in the absence of 
enquiry) do not have to be disclosed to the insurer, even if material. These include:

•  any fact known, or presumed to be known, to the insurer (and the insurer is 
presumed to know matters that an insurer in the ordinary course of his business 
ought to know): s18(3)(b); and

•  any fact as to which information is waived by the insurer: s18(3)(c).

According to his Honour: ‘Disclosure of a fact is therefore waived by the insurer 
(even though the fact which is not disclosed is material) if:

•   the presentation to the insurer is fair;
•   the presentation contains information which would naturally lead a prudent 

insurer to make a further inquiry which, if made, would elicit the fact; and
•  the further inquiry is not made’.

Applying this position to the facts, Justice Cresswell held that there had not been a 
non-disclosure by Combined as to employee travel time, as the reinsurer waived any 
non-disclosure by Ms Massara. That is, in all of her dealings with Mr Boyd, Ms 
Massara had been clear that the travel fi gures provided by Combined were mere 
estimates. Further, given that it was common at that time that accurate travel data 
was unavailable, Ms Massara’s estimate would have ‘prompted a prudent insurer to 
make further inquiry which, if made, would have elicited how the estimate was 
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arrived at’. Mr Boyd did not make these enquiries, in spite of his knowledge in this 
fi eld, and so waived any non-disclosure by Combined.

For these reasons, the reinsurer’s claim for a declaration that he had validly avoided 
the reinsurance on the grounds of misrepresentation and/or non-disclosure was 
ruled to have failed.

On the fi nal issue of the construction of Combined’s ‘24-Hour All-Risk Hazard’ 
policy with the reinsurer, for Justice Cresswell the position was clear:

     The touchstone in determining whether ambiguity exists regarding an insurance policy is 
whether the relevant portion is subject to more than one reasonable interpretation, not 
whether creative possibilities can be suggested. … Where an ambiguity in an  insurance 
policy is found, we will construe it in favour of the insured. We will not, however, “torture 
ordinary words until they confess to ambiguity”.

Under the defi nition of ‘authorised business trip’ in the contract, as well as the 
common meaning of ‘trip’, and despite being instructed by Aon management to 
evacuate the building, the employees were not on authorised business trips at the 
time of their deaths. Taking into account the purpose of the policy and the type of 
insurance acquired, a ‘business trip’ means a trip for commercial or mercantile 
activity, not an evacuation.

This decision confi rms that, in England at least, a court will not 
set aside a contract of reinsurance lightly where there has been 
a misrepresentation or non-disclosure. Having regard to the fact 
that the Insurance Contracts Act does not apply to contracts of 
reinsurance, this decision may constitute persuasive authority 
for Australian courts when considering contracts of reinsurance. 
Further, where the meaning of a word or clause is clear, that 
meaning must be upheld, as courts will no longer ‘torture 
ordinary words until they confess to ambiguity’.
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CIVIL LIABILITY

Negligence: the High Court considers the 
standard of care expected from local 
authorities

Case Name:
Vairy v Wyong Shire Council

Citation:
[2005] HCA 62, High Court 
of Australia per Gleeson CJ, 
McHugh, Gummow, Kirby, 
Hayne and Callinan JJ

Date of Judgment:
21 October 2005

Issues:
•   Duty of care of local 

authority
•   Standard of care of local 

authority
•   When the erection of 

warning signs is appropriate
•   Relevance of the 

obviousness of a risk

The High Court considered the duty and standard of care owed 
to people using recreational facilities provided by a local 
authority. In particular, the High Court considered whether the 
local authority would be liable if a risk was obvious, and in what 
circumstances a local authority would be required to take 
preventative measures, such as erecting warning signs.

Mr Vairy was rendered quadriplegic after diving off a rock platform into the sea at a 
popular beach. The boundaries of the local authority (the authority) covered some 
23 kilometres of coastline, including that beach, which was a patrolled beach, with 
facilities such as a car park being provided by the authority. Mr Vairy had often 
seen others dive from the rock platform, the height of which varies between 1.91 
metres and 5.27 metres.

A similar accident had happened at the same place in 1978 and lifesavers had 
previously warned people not to dive from the platform. At fi rst instance, the trial 
judge found in favour of Mr Vairy. He held that there was a foreseeable risk that 
someone diving from the platform would suffer injury and the reasonable response 
would have been for the authority to erect warning signs. The trial judge made an 
adjustment for contributory negligence.

The authority appealed and the New South Wales Court of Appeal allowed the appeal. 
It held that the risk of diving off the platform was so obvious that the scope of the 
authority’s duty did not extend to including a duty to warn or prohibit diving. The 
court drew a distinction between inherent dangers and non-inherent dangers and 
placed a great deal of weight on the obviousness of the risk. In addition, Mr Vairy’s 
knowledge of the previous accident meant he should have been especially cautious.

Mr Vairy appealed to the High Court. The case was heard at the same time as Mulligan 
v Coffs Harbour City Council, reported separately in this Review (on page 97).

The High Court held that the Court of Appeal adopted an erroneous approach by 
elevating the concept of obvious and inherent risks to a new level. The High Court 
stated that this was inconsistent with authority, which treated those questions as 
not conclusive and only a matter of degree. 

However, it was found by a 4 to 3 majority that, although the authority owed a duty 
of care to Mr Vairy, it had not breached that duty. The High Court found that the 
reasonable response on the authority’s part did not require the erection of a warning 
sign or the prohibition of diving. The reasons for this included:

•  it was not appropriate to mark this place out as being especially dangerous or 
worthy of warning;
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•  the fact that the place was apparently suitable for diving and often used for 
diving was not suffi cient to distinguish it from other similar places;

•  diving from rock platforms carried inherent risks; and
•  the authority had done nothing to make the danger worse and had no particular 

knowledge beyond what could be readily discovered by a potential diver.

The dissenting judgments resulted from different assessments of the same facts 
rather than any signifi cantly differing legal reasoning.

In assessing whether or not a public authority has been 
negligent, the court will take into account the breadth of that 
authority’s responsibilities in considering how it should have 
acted. Unless there is something to mark out an area as being 
particularly dangerous, the reasonable response for a public 
authority may include doing nothing. The case also confi rms that 
whether a risk is obvious is simply one factor that the court will 
take into account in determining whether a public authority’s 
response was reasonable, rather than a separate test as the 
Court of Appeal had suggested. However, recent civil liability 
reforms in most jurisdictions will make it more diffi cult to 
establish any duty to warn in respect of obvious dangers.
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CIVIL LIABILITY

High Court considers duty of care of local 
authorities

Case Name:
Mulligan v Coffs Harbour 
City Council

Citation:
[2005] HCA 63, High Court 
of Australia per Gleeson CJ, 
McHugh, Gummow, Kirby, 
Hayne, Callinan and Heydon JJ

Date of Judgment:
21 October 2005

Issues:
•   Duty of care of local 

authority
•   Standard of care of local 

authority
•   When the erection of 

warning signs is appropriate
•   Relevance of the 

obviousness of a risk

This case (on appeal from the New South Wales Court of Appeal) 
concerned the duty and standard of care owed by a local 
authority to give warnings regarding recreational hazards. In 
particular, consideration was given to so-called ‘diving cases’ and 
the relevance of the obviousness of risk.

Mr Mulligan was diving into a channel that formed part of a tidal estuary. The local 
authority (the authority) altered the natural confi guration of the estuary to make it a 
suitable place for swimming. The fl ow of water in the channel meant it was a 
popular activity for people to dive forward from approximately waist-deep water and 
ride down the channel. This activity could be repeated a number of times until 
reaching the end of the channel. On the relevant day, Mr Mulligan and a number of 
other people were using the channel in this way. On approximately the sixth 
repetition of this activity, Mr Mulligan struck his head on an elevated bedform on 
the channel fl oor and suffered severe spinal injuries.

At trial, Justice Whealy found the authority owed Mr Mulligan a duty of care. 
However, though the injury was foreseeable and the risk of it occurring was neither 
far-fetched nor fanciful, the duty had not been breached as Mr Mulligan conceded 
that he had made an assumption that the channel was deep enough to dive in. In 
fact, he did not know one way or another whether it was deep enough to dive. It 
was found that the creek bed, and the bedforms, were naturally occurring 
phenomena and nothing suggested this creek bed was out of the ordinary. Mr 
Mulligan appealed to the NSW Court of Appeal.

The court dismissed the appeal. Justice Tobias, who gave the leading judgment, 
drew a distinction between inherent danger and non-inherent danger, and placed a 
great deal of weight on the obviousness of the risk. He noted that an inherent 
danger is a danger that cannot be removed by the exercise of due care. He went on 
the suggest that, in the case of an obvious and inherent danger, the authority did 
not have a duty to warn. Although Justice Tobias considered other factors, he relied 
heavily on the fact that there was an obvious and inherent danger when he 
concluded that the authorities’ duty to warn had been negated.

The High Court, although not disagreeing with the Court of Appeal’s judgment, or 
the categorisation of the bedform as both an obvious and inherent danger, stated 
that the case did not turn on that point. Throughout the High Court judgment, it 
was made very clear that the questions of duty of care and the scope of the duty of 
care were two separate questions and should be decided as such.

The High Court held that the Court of Appeal adopted an erroneous approach by 
essentially elevating the concept of obvious and inherent risks to a new level. The 
High Court stated that this was inconsistent with authority that treated those 
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questions as not conclusive and only a matter of degree. The High Court then 
turned to March v E & M H Stramare Pty Ltd (1991) 171 CLR and pointed out that 
a fi nding of causation was an application of common sense. 

Chief Justice Gleeson and Justice Kirby emphasised the ‘traditional’ assessment of 
a breached duty of case (using the ‘usual’ calculus of negligence). In a similar 
fashion, Justice McHugh found that, short of prohibiting swimming in the channel, 
there was no practical way the authority could eliminate the physical risk of a 
swimmer striking a sand dune, unless they deepened the channel – a submission 
that was never made and, therefore, not considered. Justice McHugh went on to 
say that this case was no different to the authority dealing with any other waterway 
similar to the creek and that swimmers are aware of the risk of variations of depth. 
Therefore, the authority’s failure to erect a warning sign was not unreasonable. 

The High Court unanimously held that, although the authority owed a duty of care 
to Mr Mulligan, it had not been breached.

The case shows that the traditional principles of negligence 
must still be applied in so-called ‘diving cases’. It was held that 
there is no new and novel test regarding obvious and inherent 
risks, as the NSW Court of Appeal appeared to endorse in the 
previous decision in this matter. However, those factors remain 
relevant in the general assessment of negligence.
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CIVIL LIABILITY

Judging the jury: the High Court rules in the 
Bondi Beach claim

Case Name:
Swain v Waverley Municipal 
Council

Citation:
[2005] HCA 4, High Court 
of Australia per Gleeson CJ, 
McHugh, Gummow, Kirby and 
Heydon JJ

Date of Judgment:
9 February 2005

Issues:
•   Personal injury
•   The duty of care owed by a 

local council
•    The role of appellate courts 

in examining the verdicts of 
juries

Lifeguards and local councils can relax… a little. Although it is 
true that the High Court upheld a $3.75 million payout to a 
plaintiff who was injured after diving into a sandbank at Bondi 
Beach, the majority’s fi nding had more to do with the evidentiary 
issues involved in overturning a jury’s verdict than with support 
for the high standard of care attributed to the council at trial.

The appellant, Mr Guy Swain, suffered a spinal injury while swimming in the surf at 
Bondi Beach on 7 November 1997. He said that he was swimming between the 
fl ags. He dived through a wave, struck a sandbank, and instantly was unable to 
move. As a result, he was rendered quadriplegic. The respondent, Waverley 
Municipal Council, was the local council responsible for the beach. Mr Swain sued 
the council for negligence, alleging that the council (or its representatives and 
employees, the lifeguards) failed to position the fl ags so as to avoid the hazard of 
the sandbar and, second, that the council failed to warn him of the hazard.

At trial in the New South Wales Supreme Court, the jury found for Mr Swain and 
awarded damages of $3.75 million, after a reduction of 25 per cent due to his 
contributory negligence. The council appealed to the New South Wales Court of 
Appeal on the grounds that, as a matter of law, there was no evidence capable of 
sustaining the jury’s fi nding or, in the alternative, that in the totality the evidence 
was so strongly against the verdict that reasonable jurors could not have reached it. 

Justices Ipp and Handley, in the majority judgment, reversed the jury’s decision in 
relation to the fl ag placement issue, on the ‘no evidence’ grounds. This was based 
fi rstly on their fi ndings that the fl ags did not indicate that it was reasonably safe to 
dive in that designated area; the hazard posed by the sandbar and diving into the 
surf was obvious; and secondly, a fi nding that there was no evidence to suggest that 
the council could have taken any course of action with respect to the placement of 
the fl ags to avoid the injury to Mr Swain. Chief Justice Spigelman dissented on this 
issue, but agreed with the two other judges that there was no evidence to support a 
fi nding on the failure to warn issue. Mr Swain appealed to the High Court regarding 
the majority’s decision on the fl ag placement issue.

The High Court was therefore only concerned with the narrow question of whether, 
as a matter of law, there was any reasonable evidence in relation to the fl ag 
placement issue that could justify a fi nding of negligence against the council. It did 
not matter if that evidence had been contradicted by the defendant’s evidence.

The majority of Chief Justice Gleeson, Justice Gummow and Justice Kirby, in 
differing judgments, all discussed the limitations on courts of appeal, in particular 
when adjudicating the decisions of juries. Juries’ decisions are especially diffi cult 
to review because no reasoning is given explaining their decisions, thus higher 
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courts are only able to overturn them in exceptional circumstances. With this in 
mind, and after review of the evidence, they found that the Court of Appeal had 
erred in fi nding that there was no reasonable evidence to support the jury’s 
decision. As Justice Gummow stated

     In its essence, the reasoning of the majority in the Court of Appeal leads to no more than 
the conclusion that a verdict for the council was the preferable outcome on the evidence 
before the jury. That is an insuffi cient basis for holding that the council was entitled to a 
verdict ‘as a matter of law’.

In his dissenting opinion, Justice McHugh agreed with the majority that there was 
suffi cient evidence to sustain a fi nding that the risk of the actual injury suffered by 
the plaintiff should have been reasonably foreseeable to the council. However, he 
found that the plaintiff did not prove that there was reasonably practicable means of 
avoiding the risk, ie could the fl ags have been moved to a safer location on the beach?

This was a signifi cant gap in the evidence tendered at proceedings and the case 
effectively turned on this issue. Justice McHugh placed on the plaintiff the onus of 
proving that there was an alternative, so on this basis he found that Mr Swain’s 
case was not made out. The majority, on the other hand, stated that the omission of 
this evidence was a failure of the respondent because it would have been well-
placed to produce evidence on this topic and, as it did not, the jury was open to 
draw inferences from this omission.

Justice Heydon, also dissenting, ruled that, as well as there being no evidence on 
the reasonable practicable alternative grounds, there was also no evidence to prove 
that the risk of injury was reasonably foreseeable to the council.

In this case, some of the judges (including Chief Justice Gleeson 
and Justice Kirby) indicated that the jury’s decision was surprising 
and that it set a demanding standard of care on local authorities. 
However, as discussed above, the scope of their inquiry meant 
that they were not retrying the case, but merely adjudicating 
whether the jury’s fi nding was possible on the evidence.

Furthermore, it is important to note that this case applied the 
law as it existed before the enactment of the civil liability 
legislative reforms. Although a review of whether these laws 
would have impacted upon this case is beyond the scope of this 
note, it is possible that the courts may be more strict in deciding 
similar cases now and in the future.
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CIVIL LIABILITY

Statutory authority liable where it has 
knowledge of ‘an accident waiting to happen’

Case Name:
Phillip James Dederer v Roads 
and Traffi c Authority & Anor

Citation:
[2005] NSWSC 185, Supreme 
Court of New South Wales per 
Dunford J

Date of Judgment:
18 March 2005

Issues:
•   Personal injury
•   Duty of care owed by 

councils and other statutory 
authorities

•   ‘Obvious risk’ and the 
‘dangerous recreational 
activities’ provisions of the 
Civil Liability Act 2002 
(NSW)

•   Contributory negligence and 
apportionment of damages 
between defendants

This case sends a warning to councils and other authorities in 
charge of potentially dangerous public facilities where they know 
that dangerous activity is regularly taking place: prohibition signs 
may not be enough. In this New South Wales Supreme Court 
decision, a council and a road authority were found liable for 
injuries to a youth who jumped off a bridge that was under their 
legislative supervision. This was despite the presence of a ‘no 
diving’ sign.

On New Year’s Eve in 1998, the plaintiff dived off a bridge connecting the towns of 
Forster and Tuncurry in New South Wales, as a result of which he became partially 
paraplegic. He was aged 14 years and six months at the time.

The plaintiff sought damages for personal injury from the Roads and Traffi c 
Authority (RTA) and the Great Lakes Council (together, the defendants), both of 
whom brought cross-claims against the other. The quantum of damages had been 
agreed before trial, so at issue was the liability of each defendant and the 
apportionment of any damages payable.

It is important to note that, despite previous attempts by council rangers and police 
to deter people from jumping off the bridge, and the presence of signs indicating 
‘no diving’ and prohibiting climbing on the bridge, children and adults commonly 
jumped and dived off the railings, which are eight to nine metres above the water 
level. The plaintiff admitted to seeing both signs before he dived.

Justice Dunford held that the risk of serious injury was reasonably foreseeable due 
to the shifting sandbars underneath the bridge, a phenomenon of which the 
defendants were aware. The defendants, therefore, owed a duty of care to the 
plaintiff and all persons who jumped or dived from the bridge to take reasonable 
steps to prevent injury to these people.

The defendants were found to have breached their respective duties because they 
did not provide appropriate warning signs alluding to the danger of the variable 
depth of water under the bridge, rather than just prohibiting the practice of diving. 
Justice Dunford found that the council, and the RTA as well, knew that people were 
ignoring the signs and continuing to jump and dive off the bridge, so they had a 
responsibility to take further steps to prevent these actions. He found that both the 
council and the RTA had such knowledge of the estuary bed that it was in effect 
‘an accident waiting to happen’. The RTA, which was responsible for the design of 
the bridge (its predecessor built it in 1959), was additionally found negligent 
because the fl at-topped railings on the bridge facilitated the act of climbing on, 
and jumping off, these railings.
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Justice Dunford then considered whether Part 1A of the Civil Liability Act 2002 
(NSW) impacted upon this case. These provisions disentitle claims by plaintiffs 
who suffer harm as a result of the materialisation of an ‘obvious risk’ while 
engaging in a ‘dangerous recreational activity.’ An ‘obvious risk’ is defi ned as ‘a risk 
that, in the circumstances, would have been obvious to a reasonable person in the 
position of the plaintiff.’ This provision could potentially be interpreted broadly, to 
apply to almost any sporting or leisure activity involving a risk of physical injury. 
However, Justice Dunford held that the ‘obvious risk’ was not made out, largely 
because of the plaintiff’s age, but also because the water appeared dark, and 
therefore deep; and the plaintiff had observed other people jumping and diving 
into, and boats using, the channel in question.

The plaintiff was found to be contributorily negligent, for disregarding the ‘no 
diving’ sign, and was apportioned a share of 25 per cent of the responsibility. 
The defence of voluntary assumption of risk was not found applicable, because the 
plaintiff did not fully comprehend the nature and extent of the risk. On the cross-
claims, the RTA was found liable for 80 per cent of the remaining damages and 
costs of the plaintiff, and the council had a 20 per cent share. The RTA bore 
greater responsibility because of its role in designing and building the bridge, and 
its senior position regarding funding and control of the bridge.

In this case, statutory bodies that took steps to prevent public 
harm were nevertheless found liable for the injury suffered by a 
plaintiff, resulting from his own dangerous and prohibited, acts. 
The plaintiff’s age may have been an important factor in the 
decision, but the case suggests a fairly narrow interpretation of 
what constitutes an ‘obvious risk’ in ‘dangerous recreational 
activities’, and a demanding standard required of public 
authorities where they are aware of risks.
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CIVIL LIABILITY

Negligence of government employer and the need 
to fi x potholes to prevent injury of employees

Case Name:
State of New South Wales v 
Williamson

Citation:
[2005] NSWCA 352, New 
South Wales Court of Appeal 
per Santow JA (Basten JA and 
Simpson J agreeing) 

Date of Judgment:
13 October 2005

Issues:
•   Whether different 

application of test for 
‘reasonable foreseeable 
event’ for government 
employer

•   Whether budgetary 
constraints prevent fi nding 
of negligence

•   Contributory negligence

This case concerns New South Wales’ appeal from a decision of 
the District Court, which awarded damages for negligence to a 
police offi cer who injured himself after stepping into a pothole on 
the driveway of the police station.

Mr Williamson, a police senior sergeant, was injured in August 1999 when he left 
his police station and walked to a police car to attend to an incident. The driveway 
outside the station was poorly lit, and it was raining and dark. Mr Williamson 
stepped into a pothole and fell.

The District Court upheld Mr Williamson’s claim in negligence under section 5(1) 
of the Crown Proceedings Act 1988 (NSW) and awarded damages to him.

The State of New South Wales (the State) raised three issues on appeal:

1. the inability of Mr Williamson to establish the precise place where he fell should 
have precluded the trial judge from fi nding that the state should have 
undertaken specifi c temporary repairs before the accident;

2. the relevant offi cers of the State were aware of the poor condition of the 
driveway and car park and had already started to arrange for repairs, which 
showed that the State had taken the reasonable steps required of it as an 
employer. The reasonableness and priorities of the expenditure of public funds 
in the interest of safety were not matters for the court to determine; and

3. the pothole was an obvious danger that should have resulted in a fi nding of Mr 
Williamson’s contributory negligence.

However, the State acknowledged its duty of care to employees, including police offi cers.

The court referred to a recent High Court decision1 where the court noted, with 
respect to resource allocation, that:

     … governments and public authorities generally are obliged to order their affairs so as to 
meet the requirements of the rule of law in Australian civil society. Thus, it is no answer 
to a claim in tort against the Commonwealth … that its wrongful acts or omissions were 
the product of a ‘policy decision’ taken by the Executive Government ...

The court confi rmed the trial judge’s decision that there is no statutory provision or 
principle of general law that requires a different application of the test identifi ed in 
Wyong Shire Council v Shirt2 because the State was Mr Williamson’s employer. 
This test requires ‘a consideration of the magnitude of the risk and the degree of 
the probability of its occurrence, along with the expense, diffi culty and inconvenience 

1 Brodie v Singleton Shire Council (2001) 206 CLR 512 at 560.

2 (1980) 146 CLR 40 at 47-48 per Mason J.
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of taking alleviating action and any other confl icting responsibilities which the 
defendant may have’ in determining whether a risk of injury is reasonably foreseeable.

First issue
The court found that it was ‘tolerably clear’ where Mr Williamson fell and that the 
trial judge was not wrong in fi nding that the State should have undertaken at least 
some temporary repair work.

Second issue
The State argued that it was not sensible to resurface a small area on a temporary 
basis, while the relevant offi cers of the State already had determined that the whole 
of the driveway and the car park should be permanently sealed. 

There was a history of reported accidents since October 1997, with Mr Williamson’s 
being the fi fth signifi cant accident. Photos taken in May 1998 showed a ‘serious 
state of disrepair’ of the driveway and other areas. The sealing of the whole area 
eventually occurred at the end of 1999. 

The court found that: 

•   there had been a reasonably foreseeable risk of injury since 1997, when the fi rst 
accidents were reported, and certainly by May 1998 when the photos were taken; 

•  funds available would have been adequate to undertake temporary repair work 
of the area where Mr Williamson fell, which was immediately outside the station 
and frequently used for parking of vehicles needed for urgent calls; and

•  if an occupational health and safety issue had been identifi ed, funds would 
have been made available for temporary repairs.

Therefore the court held that reasonable steps could have been taken to prevent 
the risk of injury to Mr Williamson.

Third issue
Even though the potholes were well known to Mr Williamson, who had been at the 
station for at least two years, the court found that the trial judge did not err in 
fi nding that Mr Williamson was not contributorily negligent because:

•  in the circumstances, the existence and the depth of the pothole were not 
obvious, as the combination of rain and poor lighting caused a refl ection of light 
and concealed the unevenness of the ground; and

•  Mr Williamson had to respond to an urgent call at the time of the accident; 
therefore he could not have been expected to concentrate on the uneven ground.
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The court rejected all grounds of appeal and dismissed the appeal. 
In its decision, the court illustrated that a government employer can 
neither rely on its special status, nor budgetary restraints, to avoid 
liability for claims in negligence where steps could have been taken 
to avoid injury to an employee. In considering whether the employee 
was contributorily negligent, the circumstances and conditions in 
which an employee had to do the work need to be taken into 
account. The decision also illustrates that the duty of care requires 
an employer to act quickly when it becomes aware of the need to 
carry out repair work or other remedial measures to remove a hazard.
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CIVIL LIABILITY

Occupier’s liability arising from a garage sale 
exposes uncertainty in the law of negligence 

Case Name:
Neindorf v Junkovic

Citation:
[2005] HCA 75, High Court of 
Australia per Gleeson CJ, Kirby, 
Hayne, Callinan and Heydon JJ

Date of Judgment:
8 December 2005

Issues:
•   Occupiers’ liability – garage 

sales
•   Relevance of obviousness of 

the risk
•   Reasonableness of taking 

precautionary measures 

This appeal questions whether, under the Wrongs Act 1936 (SA) 
and common law of negligence, an occupier of a residential 
premises owes entrants a duty of care to prevent a minor and 
obvious risk of injury, which an entrant, exercising reasonable 
care for his or her own safety, could reasonably be expected to 
notice and avoid.

The appellant, Ms Neindorf (the occupier), held an advertised garage sale at her 
home that the respondent, Ms Junkovic (the visitor), attended. It was acknowledged 
that a garage sale is a familiar Australian suburban event that is undertaken 
informally and infrequently in circumstances remote from the conduct of retail 
trade in general commerce. The occupier in this case had held four such sales in 
the previous two years. The visitor suffered injury when she tripped on the uneven 
surface of the occupier’s driveway, which had a slightly raised expansion joint that 
ran along its length. The uneven surface was clearly visible and obvious, the 
driveway was typical, the weather was fi ne and, at the time she tripped, the visitor 
was looking at or towards the goods on offer and not paying attention to the driveway.

At fi rst instance, a magistrate found that the driveway posed a risk to attendees of 
the garage sale, suggesting that, at low cost, the occupier could have reduced risk 
by painting the expansion joint or placing a table over it. Justice Besanko in the 
Supreme Court of South Australia overturned that fi nding, based on the view that 
an occupier’s duty of care does not extend to risks that are obvious, well known and 
likely to be encountered in the circumstances.

On appeal to the Full Court (per Justices Nyland and Gray), the visitor succeeded 
on the basis that the occupier foresaw, or should have foreseen, that visitors to her 
property might not perceive the dangerous driveway and should have taken steps to 
safeguard injury and warn visitors. Chief Justice Doyle dissented, stating that the 
duty of care the occupier owed to the visitor to the garage sale did not extend to 
taking precautions to prevent injury, thus placing more signifi cance on the fact that 
pedestrians encounter hazards, such as the one in this case, on a daily basis in a 
number of settings without incurring injury. In his Honour’s view, the law of 
negligence would depart from the concept of fault according to everyday standards 
and from the concept of reasonable care if it imposed a duty such as the one 
suggested in this case.

The occupier appealed to the High Court. The High Court (by majority per Chief 
Justice Gleeson and Justices Hayne, Callinan and Heydon; Justice Kirby dissenting) 
agreed with Chief Justice Doyle’s dissent and Justice Besanko that the occupier 
should be successful. The approach of the majority suggests it will be diffi cult to 
be prescriptive of the circumstances in which a duty to warn or take other steps will 
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arise. It suggests each case will be decided on its own merits and provides little 
guidance as to where the line will be drawn. The majority held the Wrongs Act 
1936 (the Act) and the common law made it clear that the occupier owed the 
visitor a duty of care. However, that duty was to take reasonable care only and did 
not extend to a duty to take precautions to warn or protect the visitor from obvious 
unevenness of the driveway. Despite the occupier using the premises to sell goods 
and the fi nding that the occupier was, or ought to have been, aware of the danger, 
it was reasonable for the occupier not to have taken measures to guard against the 
slight risk that someone may trip on the extension joint. 

Justice Hayne made it clear that simply because an occupier was aware or ought to 
have been aware of danger to a visitor, it does not follow that the occupier should 
have taken steps to eliminate that danger. It is an inherently uncertain exercise for 
the courts to weigh up the duty of care in the circumstances and the decision can 
only indicate what was reasonable for the occupier in the specifi c case.

Chief Justice Gleeson emphasised that reasonableness is not a matter of legal 
prescription and the current status of the law of negligence provides a fl exible 
approach that is necessitated by the case at hand. He said that this is a case of the 
court making a normative judgment.

In dissent, Justice Kirby attacked the majority approach as adding to the 
uncertainty and instability in the law, which recently has been compounded by tort 
law reform legislation and the changing attitudes of the High Court judges. His 
Honour’s criticism is that the majority approach stretches the concept of ‘duty of 
care’ and does not suffi ciently consider each legal element of negligence. In the 
process, appellate review on issues of law becomes blurred with issues of fact. By 
considering each element of negligence, Justice Kirby held that prophylactic steps 
should reasonably have been taken in the circumstances despite the obviousness of 
the risk, given that the occupier had invited visitors on to the property to sell them 
goods and the exposure to danger was thereby heightened. In his Honour’s view, to 
hold otherwise is to depart from legal policy and insert notions of selfi shness into 
the traditional concept of duty of care to one’s neighbour, which has operated to 
turn an occupier’s mind to accident prevention and hence to insurance.

This decision demonstrates a high level of uncertainty and 
unpredictability in the law of occupier’s liability. In this case, the 
only precedent the majority decision establishes is that a 
residential occupier holding a garage sale will not be liable for 
injuries suffered by invited visitors that result from risks on their 
property that are also encountered in everyday life, unless 
circumstances dictate otherwise. This approach widens the 
scope for appeals in future cases and the experience of the 
parties suggests the outcome in these cases may be perceived 
as akin to a lottery.
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CIVIL LIABILITY

Occupier’s liability to trespassers where 
obvious risk 

Case Name:
Consolidated Broken Hill Ltd v 
Edwards 

Citation:
[2005] NSWCA 380, New 
South Wales Court of Appeal 
per Giles JA, Ipp JA and Hunt 
AJA

Date of Judgment: 
15 November 2005

Issues:
•   Occupier’s liability
•   Relevance of obviousness 

of risk to breach of duty by 
occupier

•   Contributory negligence and 
voluntary assumption of risk

The New South Wales Court of Appeal upheld a fi nding that an 
occupier breached its duty to trespassers by allowing rail wagons 
to be parked on an open-sided bridge, leaving little room for 
cyclists to cross. The court also considered whether, given the 
obvious risk, the trial judge’s apportionment of liability between 
an injured trespasser and the occupier was appropriate. 

The respondent, Mr Edwards, brought an action in negligence against the 
appellant, Consolidated Broken Hill Ltd (CBH), after he sustained serious injuries 
while riding a bicycle on land that CBH occupied. The bicycle track followed a 
railway line over a bridge. The bridge had no side barriers, although the drop to the 
dry creek bed below it was approximately fi ve metres. CBH was aware that cyclists 
and pedestrians commonly used the track and bridge as a shortcut. At the time Mr 
Edwards attempted to cross the bridge, several rail wagons were parked along the 
entire length of the bridge, leaving a gap of 400 millimetres between the wagons 
and the edge of the bridge. Mr Edwards attempted to cycle past the wagons 
through this small gap, and fell when his clothing became caught on a wagon. 

The trial judge found that CBH had negligently caused Mr Edwards to sustain his 
injuries. However, his Honour found that Mr Edwards was contributorily negligent 
and apportioned one-third of the responsibility to him. CBH appealed, submitting 
that the trial judge erred in fi nding that it breached its duty of care or, alternatively, 
in failing to attribute a greater share of responsibility to Mr Edwards. 

Justice Ipp, with whom Justices Giles and Hunt agreed, concluded that 
obviousness of risk is a relevant factor, the weight of which depends on the 
circumstances, in determining whether there has been a breach of the duty of care. 
Justice Ipp found that CBH’s knowledge that members of the public regularly 
crossed the bridge in ‘manifestly unsafe circumstances’ was relevant to the 
reasonableness of CBH’s response. CBH used the bridge for commercial gain and 
knew that its use of that bridge gave rise to a risk of injury to those who cycled or 
walked across the bridge. His Honour found that CBH could have taken steps to 
prevent members of the public from accessing its land or from crossing the bridge, 
but deliberately chose not to take such steps. Accordingly, CBH acted unreasonably 
in allowing the rail wagons to be parked across the bridge, and there was no error in 
the trial judge’s decision as to breach.

On the issue of contributory negligence, the trial judge found that Mr Edwards 
failed to take reasonable care for his own safety by failing to ensure that his 
clothing was clear of the rail wagons as he crossed the bridge. Justice Ipp noted 
that, at the time Mr Edwards fi rst saw the rail wagons on the bridge, he could easily 
have retraced his steps and continued his journey by an alternative route. His 
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Honour concluded that a reasonable person in Mr Edwards’ position would not have 
gone on to cross the bridge after seeing the rail wagons. Therefore, the trial judge 
erred in failing to take into account Mr Edwards’ contributory negligence in 
proceeding with his journey (in addition to failing to take suffi cient care when 
crossing the bridge) when he determined apportionment of liability. 

Further, Justice Ipp found that the trial judge failed to make express reference to 
the fact that Mr Edwards ‘made a deliberate and voluntary decision to cross the 
bridge despite the obvious and serious risk that faced him in doing so’. His Honour 
noted that section 5R(1) of the Civil Liability Act 2002 (NSW) refl ects the 
expectation that people should take responsibility for their own lives and safety. His 
Honour concluded that the risk brought about by parking the rail wagons on the 
bridge was as obvious to Mr Edwards as it was to CBH, and the blameworthiness of 
the parties was the same. Accordingly, his Honour held that liability for the damage 
should have been apportioned equally. 

While the Court of Appeal did not consider whether obviousness 
of risk is relevant to the existence of a duty of care, the case 
contains a useful review of recent authorities as to the relevance 
of that factor in establishing breach of duty. The decision 
recognises that a plaintiff’s failure to take some responsibility 
for their own safety in the face of an obvious risk may amount 
to substantial contributory negligence, even if the obviousness 
of the risk is not, in all the circumstances, suffi cient to establish 
that there was no breach of duty. The decision also illustrates 
how easily apportionments of contributory negligence may be 
varied on appeal where the trial judge fails to take account of all 
relevant conduct giving rise to contributory negligence.
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CIVIL LIABILITY

Storm cloud clears for McCracken

Case Name:
McCracken v Melbourne Storm 
Rugby League Football Club & 
2 Ors

Citation:
[2005] NSWSC 107, Supreme 
Court of New South Wales per 
Hulme J

Date of Judgment:
22 February 2005

Issues:
•   Negligence
•   Duty of care
•   Section 3(B) Civil Liability 

Act 2002 (NSW)

Where a negligent act is engaged in with intent to cause injury 
and serious injury occurs as a result, even if the injuries caused 
are to an extent not contemplated by the perpetrator and the act 
involved is not criminal, an exclusion for intentional acts will 
prevent the perpetrator relying on the Civil Liability Act 2002 
(NSW) to limit his or her liability.

Mr McCracken was a professional rugby league player employed by the Wests Tigers 
Rugby League Football Club Pty Limited (the Wests Tigers). The second and third 
defendants, Mr Kearney and Mr Bai were employees of the fi rst defendant, the 
Melbourne Storm Rugby League Football Club Limited (the Melbourne Storm).

In the course of a match between the Wests Tigers and the Melbourne Storm on 
12 May 2000, Mr Kearney and Mr Bai tackled Mr McCracken in a fashion that 
caused severe neck and spinal damage. Mr McCracken has not played rugby league 
since this date and claims that the tackle ended his rugby league career.

The tackle in question saw Mr McCracken’s lower body elevated above his upper 
body, with the result that his head came into contact with the ground with the full 
force of his body weight upon it. This type of tackle is commonly referred to as a 
‘spear tackle’.

The tackle itself was captured on video from two separate angles and shown to the 
court at normal speed, as well as in slow motion. 

On the issue of liability, Justice Hulme held that the defendants were liable to Mr 
McCracken for the injuries suffered by him in the course of the tackle. Citing the 
expert evidence of Mr Ryan (a former fi rst-grade rugby league player and coach) in 
support, his Honour stated as follows:

     In my view, the video recording of the tackle whether run at normal or slow speed permits 
no doubt that the actions of the Second and Third Defendants, not only in tackling the 
Plaintiff but in lifting and upending the Plaintiff, more or less to the extent it occurred, 
were intentional and done with the intent that he should fall heavily onto the ground.

     Each has said he was not aware until late of the involvement of the other in the tackle.

     That may well have been so at an early stage, but again the video demonstrates to my 
satisfaction that each must have been aware of the other long before the end of the 
tackle and been aware of what was happening to the Plaintiff.

His Honour then considered the fact that both Mr Kearney and Mr Bai had entered 
guilty pleas in the disciplinary proceedings brought against them under the Laws of 
the Game.
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     In any view the proper interpretation of each plea of guilty in the circumstances as they 
were explained in evidence is an acknowledgement by each of the Second and Third 
Defendants that he lifted the Plaintiff and it was not a case of the simple accidental 
momentum of a tackle leading to the Plaintiff being in the upside down position that he 
was. The pleas also indicate an acceptance on the Defendants’ part of the danger and 
that each of them did not exercise reasonable care. … Similarly I do not agree that what 
occurred was but a normal incident in the game of rugby league.

In relation to his fi nal point, his Honour cited three reasons as to why what 
occurred was not a normal incident in rugby league.

     One is the inherent dangerousness of a player being upside down particularly when 
lifted to that position. A Second is that the rules of the game both recognise the danger 
and prohibit the event described as a dangerous throw. A Third (sic) is that it is not 
necessary in preventing the forward movement of a player to deal with him as the 
Plaintiff was dealt with.

Having established that the defendants had breached the duty of care they owed to 
Mr McCracken, Justice Hulme moved to the issue of whether their actions were 
done with an ‘intention to cause injury or death’, and so excluded from the civil 
liability limits imposed under section 3(B) of the Act. On this point, his Honour 
held that

     what was intended by the Second and Third Defendants was injury which was not so 
minor that it could be regarded as perhaps an inappropriate use of the term (‘injury’).

Their actions were therefore excluded from the Act, with his Honour noting that it 
did not matter that the actions of Mr Kearney and Mr Bai were not criminal.

Justice Hulme also held the Melbourne Storm liable, as it was the employer of Mr 
Kearney and Mr Bai at the time of the tackle.

This decision is signifi cant for sporting bodies and their insurers. 
It illustrates the liability players will face if they intend to injure 
their opponents. Where this occurs, the players and sporting 
bodies may face unlimited liability.
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CIVIL LIABILITY

Real estate agents’ professional liability 
to tenants

Case Name:
Suncorp-Metway Insurance Ltd 
v Landridge Pty Ltd

Citation:
[2005] VSCA 223, Victorian 
Court of Appeal per 
Buchanan and Nettle JJA and 
Hollingworth AJA

Date of Judgment:
14 September 2005

Issues:
•   Professional indemnity 

insurance
•   Meaning of ‘professional 

duty’
•    Indemnity for liability owed 

to third parties

In this case, the Victorian Court of Appeal considered whether 
the failure of a real estate agent to keep premises it was 
engaged to manage in good repair was a breach of the agent’s 
professional duty and whether the agent was entitled to an 
indemnity under its professional indemnity insurance policy in 
respect of liability owed to a tenant.

The tenant of leased premises commenced proceedings against the landlord and 
the real estate agent engaged to manage the premises after she was injured when 
she tripped in a hole in the fl oor of the leased premises’ garage. The agent joined 
its professional indemnity insurer as a third party, claiming an indemnity under a 
professional indemnity insurance policy.

The tenant’s claim against the agent settled. The only issue between the agent and 
the insurer was whether the agent’s liability to the tenant was for breach of a 
professional duty within the scope of the relevant clause of the policy. The trial 
judge found that the agent’s duties to repair or report defects to the landlord were 
professional duties and that the insurer was bound to indemnify the agent against 
the tenant’s claim. The insurer appealed to the Victorian Court of Appeal. 

Dismissing the insurer’s appeal, the Court of Appeal held that determining whether 
a breach of duty answers the description of a breach of a professional duty depends 
upon characterisation of the overall activity in the context of which the breach 
occurs, rather than concentrating on the specifi c task that gives rise to the liability. 
The omissions of the agent occurred in the course of carrying out property 
management, which was a professional activity the policy covered. According to the 
Court of Appeal, it was irrelevant that some of the services the agent provided were 
not of a skilled nature. The activities constituted part of the practice of the real 
estate agent’s profession. 

The policy responded to cover the agent’s liability for acts and omissions 
constituting breaches of the agent’s professional duty in managing the premises for 
the landlord. According to the Court of Appeal, it did not matter that the liability 
was owed to someone other than the landlord. 

This case shows that determining whether there has been a 
breach of professional duty involves characterisation of the 
overall activity in the context in which the breach occurs. It also 
provides an example of when a policy will respond to cover a 
professional’s liability to third parties.
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CIVIL LIABILITY

Duty of care of retail vendor to purchaser

Case Name:
McPherson’s Ltd v Eaton & Ors

Citation:
[2005] NSWCA 435, New 
South Wales Court of Appeal 
per Mason P, Hodgson and Ipp 
JJA 

Date of Judgment:
16 December 2005

Issues:
•   When a retail vendor owes a 

duty of care to a purchaser
•   Determination of scope of 

duty and standard of care
•   Necessity to follow 

evaluation required by 
Wyong Shire Council v Shirt 
(1980) 146 CLR 40

•   Whether a retailer ‘ought 
to know’ of a danger 
– reasonable foreseeability

The case involved the liability of a vendor to a purchaser when 
the purchaser of goods containing asbestos suffered an injury. It 
focused on discussion of whether an additional factor, over and 
above the vendor/purchaser relationship, was required in order to 
establish a duty of care and the calculation as to whether the 
standard of care required was breached.

McPhersons were, at the material time, the largest hardware retail outlet in 
Australia. They sold millboard (board) containing asbestos, which they purchased 
from the manufacturer. 

From about 1955 to 1974, Mr Eaton’s employers bought the board, and Mr Eaton 
cut the board and worked with the pieces. Cutting the board caused the release of 
dust containing asbestos fi bres (fi bres).

Mr Eaton died from mesothelioma caused by the exposure to the fi bres. At fi rst 
instance, McPhersons were held liable and it was found that:

•  a general duty of care existed between a vendor and the end purchaser 
(consumer); and

•  McPhersons ‘ought to have known’ of the danger of asbestos and this reinforced 
its duty to warn of the dangers or remove the articles from sale.

Factors the Court of Appeal considered relevant were:

•  at the time, McPhersons was the largest hardware retail outlet in Australia;
•  it had several thousand different hardware products on sale;
•  it sold equipment that restricted the release of dust; and 
•  it sold devices to limit the inhalation of dust and machinery designed for cutting 

asbestos material.

It was held that the relationship between a vendor and consumer does not 
automatically give rise to a duty of care. Something more is required (Laundess v 
Laundess (1994) Australian Torts Reports 81-316). 

Justice Ipp (President Mason and Justice Hodgson agreeing) considered that the 
inquiry the court must undertake involves segregating the tort of negligence into 
elements of duty of care, scope and breach. He noted that this can be somewhat 
artifi cial as the elements of the tort are dependent on each other.

He then dealt with a number of authorities where a duty of care had been found 
between a retailer and a customer. In each case, there was an additional factor that 
caused liability to be found. In general, this was either actual knowledge of the 
danger of the product or the obvious danger of the product. He considered that, 
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before a duty could arise, it must be shown that the retailer ought to have known 
(in the sense of being duty bound to know) that there was a danger to the consumer. 

The court cited signifi cant policy reasons why the duty should not be imposed in 
the absence of any additional factors. These included the burden that would be 
placed on retailers and the expensive fl ow-on effect this would have on consumers.

The court considered the criteria that a retailer ‘ought to know’. Foreseeability is of 
particular importance in situations where the pre-existing relationship or 
circumstances do not automatically give rise to a duty (Tame v New South Wales 
(2002) 211 CLR 217).

The court found that the trial judge erred when considering the matters that 
dictated the decision as to whether McPhersons should have known or learnt about 
the dangers of asbestos. Justice Ipp indicated they had facts that suggest they 
could have learnt, but it was not incumbent on them to do so. The court held that 
the dangers were not widely enough known to lead to the conclusion that a large 
retailer should have known and warned of the dangers.

Justice Ipp stated that, in the present case, the extent of the duty of care found to 
have been owed was by no means clear. It was therefore necessary for the trial 
judge to identify with precision by reference to traditional considerations dictated 
by Wyong Shire Council v Shirt whether the vendor’s response to the risk of harm 
that existed was reasonable.

Justice Ipp went on to say that the trial judge failed to identify with appropriate 
precision what a reasonable person in the position of McPhersons would do by way 
of response, which was an error of law.

This case indicates that there is no automatic duty of care toward 
a vendor and consumer of goods provided. An additional factor 
is required. Whether a duty is owed and the scope of the duty is 
to be determined by the ‘traditional’ considerations of negligence.
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CIVIL LIABILITY

Low risk is not no risk: classifying inmates is 
not enough to protect them from each other

Case Name:
New South Wales v Bujdoso

Citation:
[2005] HCA 76, High Court 
of Australia per Gleeson CJ, 
Gummow, Kirby, Hayne, 
Callinan and Heydon JJ

Date of Judgment:
8 December 2005

Issues:
•   Scope of prison authority’s 

duty of care to protect 
prisoners from harm

•   Foreseeability of risk
•   Effectiveness of measures 

taken to prevent harm

The High Court considered whether the fact that a prisoner was 
housed with inmates considered to be low risk meant that it 
would have been unreasonable to take special measures to 
protect him from a known threat to his safety from those inmates.

The respondent, Mr Bujdoso, was a prisoner at Silverwater jail for convictions of 
sexual assault on males under the age of 18. In September 1991, Mr Bujdoso had 
recently been transferred to a work release program (the program), which allowed 
inmates to leave the prison each day to undertake paid employment. Inmates were 
housed in units, to which they had keys, and subject to minimal supervision. Only 
one prison offi cer was stationed at the units each evening and there were periods 
where no offi cer was present at all. 

Prison authorities knew that, before being transferred to the program, Mr Bujdoso’s 
safety had been threatened by other inmates because of the nature of his crimes. 
Nonetheless, when transferred to the program, Mr Bujdoso was assigned to the unit 
furthest from the prison offi cer’s station. Locks on the unit doors were fl imsy and 
designed for the inmates’ privacy, rather than security.

On 21 September, Mr Bujdoso was attacked in his room by a group of prisoners 
with iron bars and suffered serious injuries. He subsequently sued the State of New 
South Wales (the State) for damages for personal injuries in negligence. Mr 
Bujdoso’s claim failed in the District Court, but his appeal to the Court of Appeal 
was successful. The State appealed to the High Court.

The State did not dispute its duty of care to Mr Bujdoso, but submitted that, 
because the program was only available to inmates who had achieved the lowest 
risk classifi cation and had, therefore, proved that they could be trusted, special 
measures for inmate safety were unnecessary and would, in fact, be unreasonable. 
The only way to have eliminated the risk to Mr Bujdoso would have been to exclude 
him from the program. This would have had signifi cant implications for the system 
of classifi cation, particularly for prisoners such as paedophiles.

The High Court unanimously rejected the State’s argument. The prison authority’s 
duty was not to eliminate risk, but to take reasonable care to protect inmates from 
foreseeable risk. The risk of injury to Mr Bujdoso was not merely foreseeable, but 
had been expressly threatened. The court found that a number of measures could 
reasonably have been undertaken, including:

•  closer and more frequent checking of prisoners;
•  better and stronger locks and doors;
•  checking for weapons; and
•  relocation of the respondent within the units. 
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However, the State adopted no effective measures to protect Mr Bujdoso at all, 
instead relying on its system of classifi cation to protect inmates. In fact, the system 
had not always worked, with ‘virtually continuous minor infractions’ and one serious 
assault in the past. Accordingly, the State had failed to take reasonable steps to 
protect Mr Bujdoso’s safety and failed in its duty to him.

The High Court has confi rmed that prison authorities have a duty 
to use reasonable care to control the conduct of prisoners in 
their custody to prevent them intentionally harming other inmates. 
The duty requires only that reasonable care be taken, not that 
risks be eliminated altogether. The classifi cation of inmates 
according to their risk status does not, of itself, amount to 
reasonable care or mean that it is unreasonable to require further 
steps be taken to protect inmates when it is foreseeable or, indeed, 
known that they are at risk of injury by their fellow prisoners.
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CIVIL LIABILITY

Oil and water don’t mix

Case Name:
Hazanee P/L v Elders Ltd & Ors

Citation:
[2005] NTSC 37, Supreme 
Court of the Northern Territory 
per Olsson AJ

Date of Judgment:
8 July 2005

Issues:
•   Construction of a 

contract of insurance
•   Duties of insurance 

agents and brokers
•   Negligence and 

equitable estoppel
•   Section 52 of the Trade 

Practices Act 1974 (Cth)

This case concerns a claim by an insured against the insurer and 
its agent where the insured alleged that it sought cover for ‘all 
relevant risks’ and the policy contained a fl ood exclusion.

Mr Cobb was the proprietor of Hazanee Pty Limited (Hazanee). Hazanee owned and 
operated the Shell Katherine Self Service Station (the station) in the Northern 
Territory. It leased the building and premises from Shell, but owned most of the 
plant and stock at the address. As lessee of the building and premises, Hazanee 
was required to maintain appropriate insurance coverage.

In January 1998, a tropical rainstorm struck Katherine and water entered the 
station to a considerable height, causing damage to Hazanee’s business premises, 
contents and stock. It also suffered expenses in removing debris, loss of profi ts due 
to business interruption, damage to glass and loss of goods in cold storage.

At the time of the storm, CGU insured Hazanee under a general business insurance 
policy for the business and contents. Hazanee held a separate policy for certain 
electronic equipment on the premises.

In February 1998, Hazanee notifi ed CGU of the loss caused by the water entry and 
claimed indemnity under the policy. CGU rejected the claim on the basis that it did 
not arise from a risk covered under the policy.

In response, Hazanee brought actions against:

•   Elders, on the basis that:
(i)  it had retained Elders to service its insurance needs and Elders induced 

Hazanee to select CGU as its insurer;
(ii) it relied on Elders for advice and recommendations as to insurance coverage 

appropriate to its needs; and
(iii) Elders engaged in conduct in breach of section 52 of the Trade Practices 

Act 1974 (Cth) and s13(1)(b) of the Insurance (Agents and Brokers) Act 
1984 (Cth);

•  CGU, seeking a declaration as to liability under the policy, damages for breach 
of contract and interest under s57 of the Insurance Contracts Act 1984 (Cth).

Elders also fi led a third-party notice against Mr Black, a sub-agent of Elders whose 
job it was to liaise between CGU and intending insurers. Elders sought (1) relief 
from what it contends was Mr Black’s breach of contract and negligence; and (2) 
contribution from Mr Black for any liability to Hazanee.

At trial, Mr Cobb’s evidence was that he had become disenchanted with his 
previous insurer (TIO) in late 1994 when it rejected his claim in relation to an act 
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of vandalism. In response, he approached Mr Black at the Kirby’s Football Club to 
‘speak about insurance’. Mr Black subsequently provided Mr Cobb with a quote, 
having fi rst inspected the station with a Mr Cameron and reviewed Hazanee’s 
existing policy. Several months later in the presence of Mr Black, Mr Cobb signed, 
but apparently did not read, this quote. The resulting policy expressly excluded 
damage caused by fl ood.

Mr Cobb’s claim was that he had made it abundantly clear to Mr Black that he 
wanted coverage for ‘all relevant risks’. However, he did not explicitly raise the 
topic of fl ooding.

Mr Cobb’s previous policy with TIO expressly excluded fl ood damage and Mr Cobb 
was aware of this fact when he gave Mr Black a copy of it for the purpose of 
drafting the new policy. The new policy covered the same categories of risk as the 
TIO policy, which did not provide fl ood cover.

Under cross-examination, Mr Cobb conceded that Mr Black did not say to him, at 
any stage, that he or Elders would provide Hazanee with a policy that would cover 
him for everything. Mr Black specifi cally denied that Mr Cobb had asked him to 
organise coverage for ‘everything’.

According to Mr Black, Mr Cobb asked him to provide a quote on the same basis as 
the TIO coverage but never raised the fl ood coverage issue. Even if he raised the issue, 
at that time CGU would not have sold fl ood coverage to a business in Katherine. 

Mr Black could not recall explaining the policy’s terms to Mr Cobb. He, however, 
expressed the view that it was his usual practice to spend half an hour explaining 
the terms of a policy such as this one to the insured.

On the question of quantum, Justice Olsson regarded Mr Cobb’s evidence ‘with 
great caution’ as he had ‘innocently destroyed’ the primary records relating to his 
alleged loss several months before the trial, in accordance with his standard 
practice for taxation records. His Honour also found that much of Mr Cobb’s 
evidence at trial in relation to damages contradicted his earlier evidence.

In reviewing the evidence of Mr Black and Mr Cobb, Justice Olsson found the 
position was clear: Mr Cobb’s evidence was vague and improbable and fell well 
short of establishing that any of the defendants had acted inappropriately in any 
way. In his view, Elders and Mr Black did no more than ask for an opportunity to 
quote for what they understood was the desired insurance cover. Mr Cobb must 
have appreciated that he would be receiving the same type of cover as he had 
previously held with TIO and was content with such a situation. Further, Hazanee 
was in a fairly tight cash-fl ow situation at the time in question. Justice Olsson 
found it was, therefore, unlikely that Mr Cobb would seek to extend his insurance 
coverage in a manner that would inevitably result in a substantial increase in 
Hazanee’s costs.

As to the claim against the insurer, his Honour held that the property damage 
caused by a ‘fl ood’ within the meaning of the policy and so was excluded from the 
risks covered.
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Justice Olsson also noted that Elders was not Hazanee’s broker. It was the agent of 
CGU for the purpose of writing the relevant insurance contract. Its primary duty was 
to CGU and its duty to Hazanee was no higher than that owed by CGU itself. CGU 
had an obligation to inform Hazanee of the terms of the cover being conferred by 
the relevant policy and to ensure that they were acceptable to Hazanee. That 
obligation was satisfi ed.

On these bases, all claims were dismissed.

This decision emphasises the importance of insureds reading 
carefully the complete terms of insurance contracts before 
entering into their terms, particularly where they are not relying 
on their own broker to advise as to the adequacy of coverage.
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CIVIL LIABILITY

Just and equitable reduction for contributory 
negligence

Case Name:
Mackenzie v Nominal 
Defendant

Citation:
[2005] NSWCA 180, New 
South Wales Court of Appeal 
per Giles JA, Stein AJA and 
Gzell J

Date of Judgment:
7 June 2005

Issues:
•   Statutory amendments to 

common law contributory 
negligence

•   Objective standard for 
contributory negligence

•   What is ‘just and equitable’?

The NSW Court of Appeal considered what is just and equitable 
in determining the reduction of damages for contributory 
negligence in a motor vehicle accident where both the driver and 
the appellant, as passenger, were heavily intoxicated. Section 
138 of the Motor Accidents Compensation Act 1999 (NSW) (MAC 
Act) was considered. 

On 17 December 2000, the appellant and Mr Aaron Brown crashed the motorcycle 
they were riding on a section of the Newell Highway, approximately seven 
kilometres south of Gilgandra, New South Wales. The appellant was the pillion 
passenger and Mr Brown the driver. Both were heavily intoxicated. The motorcycle, 
which belonged to the appellant, was unregistered and uninsured. Mr Brown was 
unlicensed. The appellant was severely injured.

At fi rst instance, the appellant brought proceedings against the respondent under 
s33 of the MAC Act, claiming damages for his injuries. If recoverable, and subject 
to any contributory negligence offset, damages were agreed at $4.7 million. The 
trial judge held that Mr Brown had been negligent in riding the motorcycle and the 
appellant had been contributorily negligent in basically ‘putting Mr Brown in the 
driver’s seat’. He reduced the appellant’s damages for contributory negligence by 
100 per cent.

On appeal, the appellant accepted that contributory negligence had been correctly 
found. The issue was the reduction in damages according to what was just and 
equitable in the circumstances of the case. The appellant submitted the following 
errors in the trial judge’s decision-making:

•  error in fact-fi nding in accepting Mr Brown’s version of the events of what 
occurred at the appellant’s house just before riding the motorcycle;

•  error in law in using the objective standard of a reasonable person in 
determining what was just and equitable without having regard to the 
appellant’s intoxicated condition;

•  error in the assessment of what was just and equitable having regard to the 
whole conduct; and

•  error in the assessment of what was just and equitable by failing to have regard 
to the effect of the appellant’s intoxication, though short of incapacity, but with 
the ability to walk home, get the motorcycle and riding gear ready, unlock a gate 
to exit where the motorcycle was stored, and proceed to ride with the knowledge 
that Mr Brown was intoxicated and had never ridden a Harley Davidson 
motorcycle.
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Justice Giles, on behalf of the court, dismissed the fi rst three errors. The appellant 
had contended that the judge erred in accepting Mr Brown’s evidence and using it 
to ground his fi ndings as to the appellant’s cognitive capacity. Mr Brown had not 
been accepted on other evidence, such as who was riding the motorcycle, and was 
found to be an unreliable witness. Justice Giles held that it was well established 
that a judge may accept the evidence of a witness in one respect, but not in 
another. The trial judge was, on the evidence, open to fi nd as to the level of the 
appellant’s and Mr Brown’s intoxication.

Regarding the second error, the appellant submitted that, although the judge 
correctly applied an objective test when fi nding contributory negligence, at the next 
stage (when considering the reduction) a subjective test should be applied. Justice 
Giles stated that it is diffi cult to see that the dicta in McPherson v Whitfi eld – that 
there may be no contributory negligence at all if the passenger became intoxicated 
at a time when later travelling as a passenger could not be foreseen – survived the 
enactment of s138(2)(b) of the MAC Act. That section provides that a fi nding of 
contributory negligence must be made in cases of intoxication by a driver of which 
an injured passenger was aware. The trial judge correctly considered that the 
contributory negligence remained for his determination of what was just and equitable.

As to the third error, the court stated it was fanciful to regard the judge as having 
failed to consider Mr Brown’s negligence in being unlicensed, inexperienced and 
intoxicated.

The appellant was successful regarding error four. Although the appellant submitted 
that it was erroneous for the trial judge to hold the passenger almost solely 
responsible and wholly to blame for the accident, the court held that the trial judge’s 
discretion did not miscarry. A review of cases involving intoxicated passengers of 
vehicles driven by intoxicated drivers revealed that assessments vary widely and 
cases turn on their own facts. However, the court held that the trial judge did not 
take into account the fact that the appellant’s conduct in putting Mr Brown in the 
driver’s seat was affected by his own intoxication. Although the appellant knew that 
Mr Brown was unlicensed, inexperienced and intoxicated, and would not ordinarily 
let him drive the motorcycle, his responsibility should be less because his 
impairment made his conduct less than that of a deliberate act of negligence.

Intoxication will not always ameliorate culpability. A plaintiff who goes on a 
drinking spree, contemplating from the start that he will be a passenger in a vehicle 
later to be driven by a likewise drinking companion, will add to the departure of the 
standard of care of the reasonable man. In this case, however, the deliberate 
drinking to the point of severe intoxication exposed the appellant to acting 
impulsively and without full consideration of what might occur. Riding the 
motorcycle had not been earlier contemplated. Despite this, Justice Giles stated 
that the justice and equity of the reduction in damages was not signifi cantly moved 
in the appellant’s favour, and put it at 80 per cent.

The court allowed the appeal, and remitted the matter to the District Court for 
further hearing on contribution. The court also ordered the respondent to pay the 
costs of the appeal.
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This case provides useful analysis of reduction in damages for 
contributory negligence, with particular emphasis on intoxication 
and motor vehicle accidents. It is further illustration of the 
diffi culty in successfully appealing against discretionary fi rst 
instance fi ndings.
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CIVIL LIABILITY

Calculation of damages may include costs of 
managing damages award

Case Name:
Willett v Futcher

Citation:
[2005] HCA 47, High Court 
of Australia per Gleeson CJ, 
McHugh, Gummow, Hayne, 
Callinan and Heydon JJ

Date of Judgment:
7 September 2005

Issues:
•   Personal injuries
•   Measure of damages where 

injury results in incapacity 
to manage own fi nancial 
affairs

In this case, damages were awarded to a person incapable of 
managing their own fi nancial affairs and whose incapacity was 
caused by the defendant’s negligence. The High Court of 
Australia held unanimously that, when determining an amount 
for the fees to manage and administer a damages award, it is 
inappropriate to distinguish between management fees and 
‘investment advice’ fees.

In 1979, Ms Willett, then an infant, was severely injured in a car accident. Her 
claim against the respondent was resolved at a mediation, on the basis that the 
respondent should pay $3.85 million (inclusive of statutory refunds), plus costs, 
plus trustee administration and management charges.

Justice Byrne, of the Queensland Supreme Court, approved the settlement 
agreement and appointed Perpetual Trustees Queensland Limited (Perpetual) as 
the administrator. Justice White held a subsequent hearing to determine the 
‘reasonable management fees of the administrator’ (the fees). Evidence 
demonstrated that Perpetual would charge $876,506, and that, if it had been 
appointed to manage the plaintiff’s fi nancial affairs, the Public Trustee would incur 
approximately $969,366 in fees. However, Justice White only required the 
respondent to pay the $180,000 in fees that related to an ‘establishment fee’ and 
a ‘discretionary portfolio management fee’. She disallowed four other ‘investment 
advice’ fees associated with certain portfolio management and brokerage costs, 
stating that:

     … the purpose of investment advice … is to maximise the return over and above the 
amount of compensation awarded which already has an investment strategy inherent in it.

Ms Willett appealed Justice White’s ruling to the Court of Appeal (Justices Davies, 
Jones and Holmes), and sought an order that the respondent pay the $876,506 
that Perpetual likely would incur in fees. The Court of Appeal dismissed the appeal. 
By special leave, the matter went before the High Court.

The High Court considered the impact of three statutes: the Public Trustee Act 
1978 (Qld), the Guardianship and Administration Act 2000 (Qld), and the 
Trustee Companies Act 1968 (Qld). Justice Byrne’s order was consistent with 
section 59 of the Public Trustee Act, which allows Perpetual to serve as an 
administrator. Section 33(2) of the Guardianship Act authorises Perpetual to do 
‘anything in relation to a fi nancial matter that the adult could have done if the 
adult had capacity’ to do so. The Trustee Companies Act regulates the commissions 
and fees that Perpetual can charge.
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Section 41 of the Trustee Companies Act authorises commissions on income the 
trustee company receives on account of the estate. Additionally, s45 allows the 
trustee company to charge for certain services in addition to any commission. The 
court also noted that s27(4) of the Public Trustee Act allows a public trustee to 
charge administration fees.

The court recognised that damages award should put the plaintiff in the same 
position they would have been in if not injured. This could not be achieved by 
drawing the distinction that Justice White made, because ‘investment advice’ fees 
were necessary to protect the damages award. The plaintiff was entitled to be put 
in the position she would have been in had the tort not been committed. That 
would have involved no lump sum and no incapacity to manage her fi nancial 
affairs. Her position was not to be likened to that of a person having a lump sum to 
invest without the incapacities caused by her injury.

The High Court concluded that the determination of the amount of fees should 
be made in consideration of the relevant statutes and stated that any fees 
‘properly charged or incurred’ should be paid for the life of the damages award. 
No reference was made to the statutes in the fi rst instance or on appeal. The court 
unanimously allowed the appeal with costs, setting aside the Court of Appeal’s 
order denying the appeal, and remitting the matter back to the Court of Appeal 
for assessment of damages.

This decision illustrates that where the requirement for the 
management of funds arises as a result of the defendant’s 
negligence, damages should be calculated to make provision for 
reasonable management fees of the administrator of the funds 
over the life expectancy of the plaintiff.
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CIVIL LIABILITY

Compelling a respondent to proceed with a 
claim before the limitation period expires

Case Name:
Australian Associated Motor 
Insurers Ltd v McPaul; Council 
of the City of Gold Coast v 
McPaul & Anor

Citation:
[2005] QSC 278, Supreme 
Court of Queensland per de 
Jersey CJ

Date of Judgment:
5 October 2005

Issues:
•   Third-party liability 

insurance
•   Section 45 of the Motor 

Accident Insurance Act 
1994 (Qld)

•   Extent of obligation of 
cooperation owed to insurer

The Supreme Court of Queensland considered an insurer’s 
application to require the claimant to cooperate with the
insurer by bringing proceedings to determine liability within a 
specifi ed period. 

The respondent suffered serious injuries while crossing the street when he was fi ve 
years old. His mother submitted a notice of claim to the insurer under section 39 
of the Motor Accident Insurance Act 1994 (Qld) (the Act), thereby requiring 
compliance with the obligation of cooperation in s45 of the Act. 

The insurer’s objective in bringing the application was to secure a determination on 
the issue of liability fi rst, in an effort to avoid the prejudice that could follow from 
further delay. 

The issue was whether s45(1) of the Act permits an order of the type sought, as the 
section is usually used by insurers merely to require the supply of information from 
claimants. The effect of the order sought would be to oblige a claimant to 
commence proceedings at a stage well before the limitation period expires.

Chief Justice de Jersey referred to authority that suggested the legislation’s intent 
was to impose a broad general duty on a claimant to cooperate with the insurer and 
that the section should not be restricted to the supply of information. 

However, his Honour stated at paragraph 10 that:

     … [c]ourts are bound to respect the operation of the limitations regime. A court cannot, 
for example, generally require a person to commence proceedings at any stage 
appreciably prior to the expiration of the limitation period.

The court relied upon the fact that the legislature did not address the possibility 
that the claimant may be denied his or her right to commence proceedings at any 
time before the limitation period expires in refusing the insurer’s application. 
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This case suggests that obligations of cooperation owed to 
insurers under statutory provisions similar to that considered in 
this case may require claimants to do more than merely supply 
information. However, they will not extend so far as to require 
claimants to take positive steps to commence proceedings at an 
early stage, even if some prejudice to the insurer may result 
from any delay. In this case, the Queensland Supreme Court 
dismissed the insurer’s application to require the claimant to 
comply with its duty to cooperate with the insurer by bringing 
proceedings well before the limitation period expired. The 
application was refused on the basis that it would deny the 
claimant his or her right to commence proceedings at any time 
before the limitation period expired. 
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

APRA’s Stage 2 Reforms

In 2005, the Australian Prudential Regulation Authority (APRA) released several 
further discussion papers relating to its proposed Stage 2 Reforms that had been 
published in a 2003 APRA discussion paper.

Stage 2 Reforms? What was Stage 1?
In May 1996, the Commonwealth Treasurer established a formal inquiry into the 
Australian fi nancial system to provide a stocktake of the results arising from the 
deregulation of the Australian fi nancial system since the early 1980s. The 
Financial System Inquiry, chaired by businessman Stan Wallis, came to be known 
as the Wallis Inquiry.

The Wallis Inquiry produced its fi nal report in March 1997. One of its 
recommendations was that the Federal Government should establish a single 
prudential regulator, to be called the Australian Prudential Regulation Commission, 
which would establish and enforce prudential regulation of deposit-taking 
institutions, life and general insurance companies, friendly societies and 
superannuation funds.

The Federal Government introduced legislation giving effect to the 
recommendations of the Wallis Inquiry, including legislation establishing APRA 
with effect from 1 July 1998.

APRA engaged in two years of policy development and industry consultation on 
reform proposals for the industries under its supervision. Its reform proposals were 
approved by the Federal Government in November 2000 and legislated in August 
2001. APRA’s fi nal standards were tabled in February the following year and took 
effect on 1 July 2002. These reforms, which may now be considered to be the 
Stage 1 Reforms, had the common aim of improving public confi dence in the 
fi nancial services industry by:

•  introducing upgraded, risk-based capital adequacy requirements; 
•   creating checks and balances through stronger governance standards; and 
•  requiring a ‘health check’ on all companies through a process of re-authorisation.

Stage 2 Reforms
The new framework substantially strengthened the prudential requirements 
applying to general insurers in Australia in relation to fi nancial soundness (through 
liability valuation and capital adequacy) and risk management (through governance 
and reinsurance), and granted APRA the power to intervene in the affairs of an 
ailing insurer.
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However, in April 2003, the fi ndings of the Commissioner of the HIH Royal 
Commission were handed down. Those fi ndings included criticism of APRA’s 
supervisory processes and recommended improvements for the supervision of the 
general insurance industry. In September 2003, the Federal Government 
announced its response to these fi ndings, agreeing that further work was required 
to strengthen the prudential supervision framework for general insurance.

In November 2003, APRA released a discussion paper titled Prudential Supervision 
of General Insurance – Stage 2 Reforms, which outlined proposals to revise existing 
prudential standards and to increase disclosure by general insurers about their 
activities for the purpose of promoting market discipline. Many submissions were 
made in response to the discussion paper and in 2005, based on the feedback 
received, APRA released two further discussion papers for public consultation.

Risk and fi nancial management
On 3 May 2005, APRA released a discussion paper in response to stakeholder 
feedback on the Stage 2 Reform proposals that specifi cally related to risk and 
fi nancial management. APRA’s revised proposals and its responses to the feedback 
are set out below, grouped according to the sections of the discussion paper 
published by APRA.

Risk management

Capital management
    APRA had proposed to require the submission of a capital management plan 

(CMP) annually, with fi gures for the next three years. APRA now proposes that 
insurers build capital management into their business plan and risk 
management strategy, with the CMP now focused on strategies relating to 
capital reserve maintenance.

Board declaration
    Industry strongly opposed the proposal that the board declare quarterly and 

annually that fi nancial information lodged with APRA met legislative 
requirements and accounting standards. It is now proposed that the chief 
executive offi cer and chief fi nancial offi cer will provide the declaration, rather 
than the board, and only annually.

Risk management strategy
    It was proposed that a risk management strategy be submitted to APRA 

annually and also when any material changes were made. New content 
requirements were also proposed. Despite industry opposition, APRA proposes 
to retain these proposals and to restructure the prudential standard to highlight 
its expectations in relation to content.

Business plan
    Insurers expressed concern with the proposal to submit a business plan to 

APRA annually covering three years of fi nancial projections. However, APRA has 
retained this proposal.
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Reinsurance management

Proportional reinsurance
    Reinsurers are required to value premium liabilities for these treaties before the 

direct insurance business has been written and, therefore, they must hold 
capital against them. APRA proposes to retain this requirement, but clarify the 
position in relation to long-term contracts.

Reinsurance management
    It was proposed that each insurer would lodge its reinsurance management 

strategy (REMS) with APRA annually and whenever amended, and its content 
would be prescribed by APRA. Insurers were mostly concerned with the timing 
of the REMS submission. APRA has retained the requirement that it be 
submitted within 10 days of board approval, but has undertaken to speed up 
APRA’s own approval process.

Reinsurance arrangements
    There was mixed support for the required inclusion in the REMS of details of 

the actual reinsurance arrangements. APRA proposes to retain this requirement 
because the extra information is vital to its understanding of reinsurance 
arrangements in place.

Confi rmation of reinsurance
    APRA proposed that insurers confi rm within two months that their reinsurance 

arrangements were fully documented. Although opposed by some insurers, 
APRA has retained this proposal, but has agreed to a two-stage process with a 
sign-off within two months and full documentation within six months, with some 
transitional arrangements for existing reinsurance.

Non-risk transfer products
    It was proposed that these products, including fi nancial reinsurance, be fully 

documented and detailed for approval by APRA, having been reviewed by the 
approved actuary and approved auditor. APRA now proposes to refer to these 
products as ‘limited risk transfer arrangements’, but retains the requirement to 
obtain APRA approval so that only those that involve a genuine transfer of risk 
are treated as reinsurance by the insurer and used to calculate the insurer’s 
minimum capital requirement.

Audit and actuarial

Specifi c issues
    The timing of the submission of certifi cates and reports of the approved auditor 

and approved actuary has been clarifi ed. The criteria for the exemption from the 
need to appoint an actuary has also been clarifi ed. Further detail on the annual 
audit certifi cate and report has also been provided. APRA has withdrawn – but 
undertaken to revisit – the requirement to disclose publicly that it has valued its 
insurance liabilities against the advice of its approved actuary. It is also now 
proposed that the approved actuary may be required to undertake a special 
purpose review, currently limited to the approved auditor.
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Use of in-house actuaries
    APRA was considering removing the ability for insurers to use in-house actuaries 

as the approved actuary. This was widely opposed by industry and APRA has not 
prohibited these arrangements.

Peer review of actuaries
    It was proposed that actuaries be made subject to peer review, a proposal that 

was supported. However, some suggested that the peer review be limited. APRA 
proposes that the liability valuation report be the subject of peer review, but not 
the fi nancial condition report.

Financial Condition Report
    APRA has proposed a fi nancial condition report (FCR) similar to that required of 

life insurers. Some insurers opposed this proposal on the basis of cost, but 
APRA considers that the benefi ts will outweigh the costs. Despite objections, 
APRA also proposes to retain the requirement of a broad FCR and to establish 
criteria to ensure that it remains relevant to the board.

Outsourcing

Material business activities
    APRA has proposed a new prudential standard for outsourcing applicable to all 

material business activities being outsourced to another party (related or 
unrelated).

Policy and risk management
    Insurers must develop an outsourcing policy, identifying the risks associated 

with material outsourcing arrangements and measures to mitigate those risks.

Board and management roles
    The board and senior management are responsible for ensuring that the 

outsourcing policies are in place and the procedures followed.

The contract
    Such arrangements must be in written, legally binding form, with minimum 

content requirements.

Notifi cation requirements
    Agreements must be notifi ed to APRA within 20 business days. Within three 

months of the new prudential standard commencing, all existing arrangements 
must be notifi ed to APRA. APRA may require insurers to make alternative 
arrangements.

Offshoring
    Outsourcing to a provider outside Australia will require APRA’s prior written 

approval. The insurer must have adequate business continuity management 
arrangements in case the outsourced service provider cannot fulfi l its 
obligations.
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Monitoring, reporting and audit
    Insurers must have adequate systems in place to manage their relationships 

with outsource service providers. Regular auditing and reporting of the 
outsourcing policy will be required.

Written submissions in response to this discussion paper were due to be provided 
to APRA by August 2005. APRA has stated its intention to fi nalise and issue the 
new or revised prudential standards and guidance notes discussed in the paper in 
January 2006. The new standards would then apply to insurers’ next fi nancial year 
commencing after the release.

Capital, assets in Australia and custodial requirements
On 27 October 2005, APRA released a further discussion paper on the Stage 2 
Reforms, this time relating to the areas of capital adequacy, assets in Australia and 
custodian requirements. APRA’s revised proposals and its responses to the 
feedback are set out below, grouped according to the sections of the discussion 
paper published by APRA.

Capital

Capitalised expenses
    APRA proposed to review whether all capitalised expenses should be excluded 

from regulatory capital, given their intangible nature. Insurers responded that 
some capitalised expenses should continue to count towards regulatory capital. 
APRA now proposes to defer its review until after the changes fl owing from 
international fi nancial reporting standards have been implemented.

Reinsurance recoveries
    It was proposed that reinsurance recoveries could not count towards an insurer’s 

minimum capital requirement unless the reinsurance contract had been 
appropriately documented. Based on industry feedback, APRA now recognises 
that full documentation of current reinsurance arrangements may take some 
time and, therefore, APRA proposes a transitional period with 60 per cent of 
reinsurance recoveries by value being supported by legally binding arrangements 
after the 2006-07 fi nancial year, rising to 80 per cent by the end of the 2007-
08 fi nancial year. If these tests are not met, then no balance sheet asset in the 
form of reinsurance recoveries can be taken into account in determining an 
insurer’s capital base during the transitional period. After the transitional 
period, reinsurance recoveries relating to undocumented reinsurance 
arrangements will be deducted from Tier 1 capital.

Intra-group exposures
    APRA has not proposed any changes to the capital factors applying to intra-

group exposures other than those outlined separately in the conglomerates 
discussion paper released on 16 May 2005.
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Surety bonds/contingencies
    APRA proposed that all direct credit substitutes, including surety bonds, be 

treated as such, rather than as insurance. Industry responded with general 
support, but a few respondents argued against any increase in the capital 
charge on surety bonds. APRA now proposes no substantial change to the 
current situation in which insurers can choose to treaty surety bonds as either 
direct credit substitutes or insurance for determining the appropriate capital 
risk charge. However, this approach will only be available to products that meet 
APRA’s defi nition of ‘surety bond’. APRA will obtain further data on surety 
bonds business and will consult with industry before determining the relevant 
reporting requirements.

Securitisation of assets
    It was proposed that insurers would be required to obtain APRA’s approval 

before entering into an arrangement for securitisation of assets. Some 
respondents suggested that there should be a published standard rather than a 
requirement for approval. APRA proposes to retain the requirement for prior 
approval of securitisation of both assets and liabilities. APRA considers that 
insurers should look to the relevant authorised deposit-taking institution (ADI) 
standard as a guide. APRA does not propose to release a specifi c prudential 
standard for insurers unless securitisation becomes more prevalent in the 
insurance industry.

Proportional reinsurance
    Where the underlying risks have not yet been written, it is proposed that net 

premium receivables in excess of the net premium liability (and the capital 
charge relating to that net premium liability) recorded by a reinsurer on a 
proportional reinsurance contract will be inadmissible as an asset. The 
prospective premium liability will be subject to the applicable insurance risk 
capital charge. The premium receivables will not be subject to an investment 
risk capital charge and will not count towards assets in Australia before the 
direct insurer has recognised the premium receivable.

Insurers in run-off
    APRA proposed a new prudential standard so that, among other things, no 

insurer in run-off could reduce capital without prior approval, such approval not 
being given unless the insurer’s assets covered 99.5 per cent of the company’s 
insurance liabilities and 100 per cent of all other liabilities. APRA 
acknowledged the concerns expressed by some industry participants regarding 
the diffi culty in valuing liabilities at a 99.5 per cent suffi ciency level, but has 
not altered this proposal. A separate standard will not be introduced, however, 
with amendments to existing standards considered suffi cient. It was also 
proposed that all run-off insurers’ assets would have to be invested with locally 
incorporated ADIs, but, following industry feedback, this is no longer proposed.
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Capital base and Tier 1 capital
    APRA proposed that, when technical provisions in excess of those required by 

the prudential standards are included as Tier 1 capital, they must be net of 
reinsurance and other recoveries. No comments were received on this proposal. 
APRA released a discussion paper on the defi nition of Tier 1 capital for insurers 
and ADIs on 31 August 2005 and any amendments to this defi nition and the 
measurement of an insurer’s capital base will be made on a coordinated basis 
with the ADI industry after the consultation process is completed.

Reductions in capital
    When calculating after-tax earnings for determining whether APRA approval is 

required for a reduction in capital, it was proposed that calculations be based 
on APRA’s prudential and reporting framework and not Australian Accounting 
Standards. Despite some industry opposition, APRA will continue with this 
proposal because it believes its own framework is more robust.

Concentration charge
    When group exposures are aggregated, APRA proposed that there also be a sub-

aggregation by grade, each subject to specifi ed limits. This proposal remains, 
despite some in the industry expressing concerns.

Off-balance sheet transactions
    Unlimited exposures to any individual counterparty would not be permitted, 

except where they relate to the statutorily defi ned coverage of an insurance 
contract. This proposal is proceeding, despite some industry concerns.

Rating agencies
    If an insurer’s usual rating agency could not provide a rating for a counterparty, 

APRA proposed that the insurer apply the lowest rating available from other 
agencies. After industry expressed concerns, APRA has modifi ed its proposal so 
that for an insurer to determine the appropriate investment capital charge, if 
there are two alternative ratings corresponding to different investment capital 
charges, then the insurer must use the rating that produces the higher 
investment capital charge. If there are three or more alternative ratings, the 
insurer must apply the higher of ratings corresponding to the two lowest 
investment capital charges.

PML and MER calculations
    APRA proposed to clarify that a ‘single event’ defi nition for the calculation of 

the Probable Maximum Loss (PML) and Maximum Event Retention (MER) must 
be used as a minimum. Some feedback suggested that, by prescribing a 
minimum of a single event catastrophe rather than a whole-of-portfolio 
approach, APRA would be either lowering the standard or discouraging a more 
prudent portfolio approach. APRA proposes for now that a single event approach 
be used as a minimum, although APRA may exercise its discretion to require a 
whole portfolio approach for some insurers.
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Assets in Australia

Structure of the standard
    APRA has proposed a restructure of its prudential standard to simplify the 

description of assets excluded from qualifying as assets in Australia and include 
an interpretation section.

Legal developments
    APRA proposed that an asset not be an asset in Australia where the common 

law suggested that it would not be so within the meaning of s116(3) of the 
Insurance Act 1973 (Cth), or if there was uncertainly about how the courts 
would regard the asset, or if there was doubt about whether the asset could be 
recovered by an Australian liquidator, or if there was doubt about whether the 
asset was of any value. In the absence of guidance from the courts, APRA 
suggests that, where assets are in doubt, they should be excluded from being 
considered by the insurer as assets in Australia. APRA has reserved its right to 
review its prudential standards if s116(3) of the Insurance Act is interpreted by 
the courts.

Special purpose vehicles
    APRA expressed concern that an insurer could, under the current standard, hold 

Australian-registered shares in a subsidiary that itself holds property overseas, 
with the full value of the shares counting as assets in Australia. APRA proposed 
to differentiate between subsidiaries operating only as investment vehicles and 
other subsidiaries. APRA has introduced the concept of the special purpose 
vehicle (SPV), which may be either a company or a trust, and will use a look-
through approach to the assets held in the SPV so that they are treated as if 
they are held directly by the insurer for the assets-in-Australia test. Shares in 
subsidiaries that are not SPVs will be prima facie assets in Australia, but 
subject to the discretionary exercise of APRA’s anti-avoidance power to declare 
that they are not assets in Australia. The look-through approach will not apply to 
managed investment schemes unless the responsible entity is not incorporated 
in Australia, or if the redemption of units can be delayed pending sale of 
overseas assets, or if the insurer cannot enforce its rights in relation to the asset 
in an Australian court.

Assets not in Australia
    APRA proposed to exclude from assets in Australia loans to directors of the 

insurer or to directors of related entities or to directors’ spouses. Unsecured 
loans to employees greater than $1000 were also to be excluded. This proposal 
remains intact, despite some industry opposition.

Sub-custodian assets
    APRA had proposed to amend its prudential standard so that a contractual right 

against a custodian could be an asset in Australia even where a sub-custodian 
held some assets outside Australia. APRA has reconsidered this proposal and is 
not proceeding with it.
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Custodian requirements

    APRA proposed incorporating custodian requirements into the prudential 
framework. Since APRA considers custody arrangements external to the insurer 
should be considered within the insurer’s overall risk management policy, and 
may be a form of outsourcing, it proposes a new prudential standard that 
provides further detail on how insurers can comply with the risk management 
and outsourcing prudential standards. The new standard includes, among other 
things, further detail as to what assets are not assets in Australia, requirements 
relating to the monitoring of the custodian’s performance, and the requirement 
that the insurer obtain suffi cient information from the custodian to ensure that 
the custodian’s internal controls, structure, capabilities, resources and other 
arrangements are adequate.

Written submissions in response to this discussion paper were due to APRA by 
November 2005, although APRA has not yet stated the date by which it intends 
to fi nalise and issue the revised prudential standards and guidance notes discussed 
in the paper.

APRA’s Governance Prudential Standards GPS 510 and 
GPS 511
One of the topics covered in APRA’s November 2003 paper was the governance 
arrangements for general insurers. APRA indicated its intention was to develop 
similar governance arrangements for all APRA-regulated entities. 

One of the key proposals outlined in that paper was APRA’s intention to require a 
board of a locally incorporated insurer to comprise a majority of independent non-
executive directors. APRA applied its own standards as to the meaning of 
independent and non-executive. It also made a number of proposals about the 
eligibility requirements for a chairperson of a board, board composition, 
performance, committees and access to independent expertise. 

In view of the signifi cance of the changes, APRA received many submissions and 
comments following the release of its November 2003 paper. In May 2005, APRA 
released a further discussion paper on governance issues and draft Governance 
Prudential Standards for comment. Draft Prudential Standard GPS 510 set out the 
minimum governance requirements that general insurers must adhere to as part of 
their overall governance arrangements. Draft Prudential Standard GPS 511 set out 
the minimum governance requirements that authorised non-operating holding 
companies (NOHCs) must adhere to as part of their overall governance 
arrangements (collectively referred to as the Governance Prudential Standards). 

Key principles of Governance Prudential Standards

The Governance Prudential Standards are predicated on eight principles that 
insurers should have regard to when developing and implementing governance 
arrangements. The Governance Prudential Standards set out the minimum 
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requirements that insurers must meet to ensure that they adhere to these 
principles. In summary, the key principles are:

•  responsibility: the board and senior management are responsible for the 
decisions made and actions taken by an insurer;

•   independence: the board must exercise its oversight role effectively and 
independently;

•   renewal: insurers need to have a policy of renewal and replacement that ensures 
fresh ideas and reinvigoration of the board;

•  expertise: the board should have access to the necessary expertise to enable it 
to carry out its responsibilities and review functions effectively;

•   diligence: at all times, the board and management of an insurer must discharge 
their duties and responsibilities diligently;

•   prudence: the board and senior management should have a focus on prudent 
management of the insurer;

•   transparency: the board and senior management must be open and honest in all 
their dealings on behalf of the insurer; and

•  oversight: the board should be satisfi ed that it has suffi cient oversight to ensure 
that the insurer is managed according to the strategy, direction and policies as 
set by the board.

It is APRA’s intention to release fi nal Governance Prudential Standards to take 
effect from January 2006. At the time of going to print, APRA was still consulting 
with the industry as to the fi nal form of the Governance Prudential Standards. It is 
possible that there will be further changes to the Governance Prudential Standards 
GPS 510 and 511 before they are fi nalised and put into effect.

Key industry concerns

A number of aspects of the Governance Prudential Standards have been of 
particular concern to general insurers and the subject of submissions to APRA. 
These include:

•  the defi nitions of independence and non-executive that are proposed to apply, 
and the requirement that the majority of a board’s directors be independent;

•  the proposal that the board chairperson must be an independent non-executive 
and must not formerly have been the chief executive offi cer of the general 
insurer within the past three years; and 

•  prescribing the tenure of directors. The initial prescriptive requirement of a 
maximum three-year period was revised by APRA in its May 2005 discussion 
paper to an obligation to have a policy in place dealing with board renewal 
and setting out how the board intends to remain open to new ideas and 
independent thinking. 

There was also general industry concern as to what the Governance Prudential 
Standards would require in practical terms. For example, AAR was involved in assisting 
clients in preparing submissions to APRA to seek clarifi cation as to the scope and 
application of the exemptions proposed by the Governance Prudential Standards.
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The May 2005 discussion paper and Governance Prudential Standards also address 
other governance-related issues such as:

•  the composition of membership, functions and responsibilities of board audit 
and board risk committees;

•  the requirement for all general insurers to have an internal audit function that is 
independent and adequately resourced with unfettered access to all of the 
insurer’s business lines and support functions;

•  procedures relating to the assessment of the board’s performance in relation to 
its objectives, as well as in respect of individual directors and senior managers; 
and 

•  independence of external auditors and actuaries.

Independence of directors

The primary industry concern about APRA’s position as to the independence of 
directors related to the fact that the proposed APRA requirements exceeded those 
mandated by the Australian Stock Exchange (ASX) Corporate Governance Council’s 
Principles of Good Corporate Governance and Best Practice Recommendations 
(ASX Corporate Governance Principles) and the requirements of the Australian 
Securities & Investments Commission (ASIC). The industry was concerned that 
APRA was imposing governance requirements that were seen to be the mandate of 
the ASX and ASIC. There was also little support for APRA’s view that a board 
should have a majority of independent directors, as this would result in the industry 
having to fi nd a signifi cant number of new directors. There were also concerns 
expressed that the requirement for independence would have adverse cost impacts, 
especially for smaller APRA-regulated entities if forced to fi nd additional 
independent directors to serve on a board.

APRA’s response to these criticisms was to state that its primary responsibility was 
to promote board decision-making that had the appropriate regard to the interests 
of all stakeholders of an insurer. Accordingly, it rejected the proposition that it did 
not have a role in imposing governance requirements on boards of insurers. 
However, APRA agreed to align its defi nition of independence with that of the ASX 
and to apply a different defi nition of non-executive from that previously proposed.

APRA defi nes a non-executive director in the Governance Prudential Standards to mean:

     a director who is not employed or retained by the insurer or any related bodies corporate 
either directly or indirectly, whether by normal employment means, by contractual 
arrangement, or otherwise, and has not been so at any time during the previous three years.1 

A concern about this proposed defi nition is that it may capture individuals who may 
be retained, or have been retained within the past three years, by an insurer on a 
contractual arrangement or retainer such as audit, actuarial or legal professionals 
but who are not part of the management of the insurer. The revised defi nition of 
non-executive also imposes an additional element of independence that appears to 
be unnecessary, particularly given that independence is a separately defi ned 
requirement under the Governance Prudential Standards. 

1 See paragraph 17 of the Governance Prudential Standard GPS 510.
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APRA also proposed to carve out a number of exceptions to the majority of 
independent and non-executive directors’ rule for certain classes of insurers, for 
example, subsidiaries of other APRA-regulated entities, authorised NOHCs or their 
overseas equivalent. Exceptions are also proposed for subsidiaries that have a 
parent that is not prudentially regulated. 

Chairperson of the board

The Governance Prudential Standards require that a board chairperson be an 
independent non-executive director of the insurer2. The chairperson cannot have been 
the CEO of the insurer at any time during the previous three years. APRA’s original 
proposal was that the chairperson must not have previously been the CEO of the 
APRA-regulated entity, but it amended its proposal following receipt of submissions 
opposing this requirement. The three-year period is in line with ASX Corporate 
Governance Principles where a person can be considered independent, provided 
that they have not had certain relationships during the previous three-year period.

Tenure of directors

In its original discussion paper, APRA proposed to mandate the length of service of 
directors, requiring that they be appointed for a fi xed period of time, preferably not 
more than three years. Directors could be nominated for re-election; however, it was 
proposed that boards set a maximum term for tenure of directors. APRA also 
proposed that an independent director who had served for 10 years on the board 
would not be able to be classifi ed as independent.

These proposals were opposed on a number of grounds. APRA’s Governance 
Prudential Standards now propose that a ‘board of an insurer must have in place a 
formal policy on board renewal which provides details on how the board intends to 
renew itself in order to ensure that it remains open to new ideas and independent 
thinking and while retaining adequate expertise’3.

Application of Governance Prudential Standards to foreign insurers

The Governance Prudential Standards also address how the standards should apply 
to foreign insurers, local subsidiaries of foreign insurers or authorised NOHCs, 
corporate groups and joint ventures. 

Foreign general insurers only have to comply with those provisions of the 
Governance Prudential Standards that specifi cally indicate that they are to apply to 
foreign insurers. It is not intended that any of the obligations imposed by the 
Governance Prudential Standards apply in relation to business carried on outside 
Australia by a foreign insurer.

The signifi cant aspects of the Governance Prudential Standards that will apply to 
foreign insurers, local subsidiaries of other APRA-regulated institutions, or 
authorised NOHCs or overseas equivalents include:

•  foreign insurers must nominate a senior offi cer outside Australia with delegated 
authority from the board who will be responsible for overseeing the Australian 

2 See paragraphs 21 and 23 of the Governance Prudential Standard GPS 510.

3 See paragraph 85 of the Governance Prudential Standard GPS 510.
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branch operations. The foreign insurer must also have in place procedures for 
assessing the performance of senior managers of the operations in Australia;4 

•   foreign-owned locally incorporated insurers must have at least two Australian 
residents as directors, of which at least one must be independent and there 
must be a senior manager in Australia responsible for the local operation who 
is also an Australian resident;5 and

•  the board of an insurer that is a subsidiary of another APRA-regulated 
institution must have a majority of non-executive directors but these non-
executive directors do not all need to be independent. For example, the board 
members may include board members or senior management of the parent 
company, or its subsidiaries and the independent directors on the board of the 
parent company, or its subsidiaries can also sit as independent directors on the 
board of the insurer. There must be a minimum of two independent directors, in 
addition to the independent, non-executive chairperson, where the board has up 
to seven members.6

Finally, the Governance Prudential Standards have specifi c provisions or 
exemptions as they apply to insurers who are subsidiaries of another entity that is 
not an APRA-regulated entity, or overseas equivalent, insurers’ part of a corporate 
group, and joint venture insurance companies.7

Insurer subsidiaries with a parent that is not prudentially regulated are required to 
have a majority of independent and non-executive directors. However, the 
independent directors on the board of the parent company, or its other subsidiaries, 
can also sit as independent directors on the board of the insurer.

The board of an insurer that is part of a corporate group must have regard to the 
potential impact of the operations of entities in the group on the insurer and 
essentially must ensure that the insurer does not engage in activities that support 
other members of the group to the detriment of the insurer. For example, activities  
affecting the solvency of the insurer or adversely affecting the ability of the insurer to 
meet its obligations to policyholders would be activities detrimental to the insurer.8 

An insurer that operates as a joint venture can be considered as a part of the group 
of each parent entity and independent directors of a parent can sit as independent 
directors on the board of the joint venture entity.

APRA’s proposals for prudential supervision of corporate 
groups involving authorised general insurers
On 16 May 2005, APRA released its discussion paper on prudential supervision of 
corporate groups involving authorised general insurers. Comments on the policy 
proposals in that paper were to be submitted to APRA by mid-October 2005. 
Subject to the outcome of the consultation process, APRA intends that new 

4 See paragraph 18 and 84 of the Governance Prudential Standard GPS 510.

5 See paragraph 27 and 28 of the Governance Prudential Standard GPS 510.

6 See paragraphs 32 –35 of the Governance Prudential Standard GPS 510.

7 See paragraphs 36, 37-40, and 41 respectively of the Governance Prudential Standard GPS 510.

8  Note that APRA has also released a discussion paper on prudential supervision of corporate groups involving authorised general 

insurers (16 May 2005).
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prudential standards, as well as new reporting standards giving effect to the 
proposed policy, will begin in 2007. APRA has indicated that it would agree to 
some transitional arrangements with affected insurers to allow suffi cient time for 
adjustments to be made to business operations (including capital restructuring) 
to fully comply with a new standard.

We have set out the key proposals as canvassed by APRA in its discussion paper. 
We believe that one of the most signifi cant challenges that APRA will face in 
fi nalising this policy is to fi nd an appropriate balance between the objectives of 
fi nancial safety and effi ciency, competition, contestability and competitive neutrality 
as required by section 8(2) of the Australian Prudential Regulation Authority Act. 
The proposals for prudential supervision of corporate groups suggest that there may 
well be some impact on the competitiveness between the different categories of 
corporate groups and between corporate groups regulated by APRA under these 
proposals and foreign insurers with authorised insurance operations in Australia. 

Contagion risk

In its discussion paper, APRA explained the need for consolidated supervision to 
essentially ensure that any insurer that operates as part of a corporate group has 
limited contagion risk, ie the risk that adverse developments in a group entity may 
compromise the fi nancial and operational position of the insurer. Contagion risk 
could be the reputational impact of having a tainted or poorly performing member 
in a group, to obligations on the part of an insurer to support ailing affi liates or 
large intra-group exposures. APRA’s policy objective is to ensure that the interests 
of policyholders are protected and that other activities within a corporate group do 
not lead to the fi nancial instability of an insurer in the group.

Ring-fencing vs consolidation

APRA proposed that protection against contagion risk could be achieved in two 
ways. First, by ‘ring-fencing’ the insurer by effectively prohibiting dealings between 
the insurer and other members in the same group. Second, by applying regulatory 
oversight to a wider corporate group on a consolidated basis and to extend some, or 
all, of the prudential standards applicable to an insurer to the group as a whole, to 
ensure that the overall group remains fi nancially sound.

The diffi culty with the fi rst approach of ring-fencing is that the associated costs 
may be high and it may unduly restrict the ability of companies and groups to use 
integrated business structures and resources. However, the benefi t of having this 
approach for a mixed commercial and general insurance business is that the 
approach would limit the need for APRA to intervene in the affairs of the non-
fi nancial business operations of the corporate group. 

On balance, APRA considers that a consolidated approach to supervision (the 
second approach) will, for most corporate groups, achieve a reasonable balance 
between meeting prudential objectives and not unduly constraining commercial 
business practices. Prudential supervision of the group is seen as being in addition 
to the prudential supervision of the individual insurer.

APRA has proposed some carve-outs to its general proposal to adopt a consolidated 
approach. For example, it does not intend to include a commercial parent in the 
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corporate group, but instead supervise the general insurance sub-group where one 
exists, so that the consolidated supervision would apply to the general insurance 
sub-group only rather than the whole corporate group.

The proposed consolidated approach is said to build on APRA’s existing framework 
for the supervision of conglomerate groups involving authorised deposit-taking 
institutions (ADIs). APRA also suggests that the consolidated supervision 
framework for insurers is in line with the recommendations proposed in the HIH 
Royal Commission, mainly, the establishment of a system of prudential regulation 
allowing APRA to monitor the fi nancial condition of corporate groups involving 
insurers (including their overseas operations) and the application of group-wide 
minimum capital requirements (MCR). APRA also considered that their proposal 
was in accordance with international practice on group-wide supervision of general 
insurers, drawing comfort from the fact that the European Union has adopted a 
similar approach in relation to the supervision of corporate groups containing insurers.

APRA is concerned to ensure that conglomerate groups are not structured in a way 
that would require APRA to have to supervise commercial entities in order to 
effectively supervise the general insurance activities. On this basis, APRA has 
suggested that effective prudential oversight of the group as a whole would be more 
readily achieved where corporate groups are headed by either:

•   an Australian insurer; or
•  a non-operating holding company (NOHC) authorised by APRA under the 

Insurance Act or
•  certain other APRA-regulated entities, eg ADIs such as banks.

The impact of these proposals will vary depending on the nature of the corporate 
group structure. Where an insurer heads a corporate group and carries on other 
insurance and/or commercial business in foreign jurisdictions, the impact is likely 
to be signifi cant.

APRA has indicated that it would be prepared to consider exceptions to the 
preferred group structures on a case-by-case basis and, if group-wide supervision is 
not practically viable, the alternative arrangements would need to be considered, 
such as having the insurance business effectively ‘ring-fenced’ from the rest of the 
group to limit the contagion risk. This would involve liaising with APRA.

Capital adequacy framework for corporate groups

APRA suggests that, under the proposed consolidated supervision framework, 
Australian insurers that head a corporate group will need to satisfy APRA that the 
group as a whole is fi nancially sound and has suffi cient capital consistent with the 
groups in this profi le. Or, in the case of a corporate group involving Australian 
insurers headed by an Australian commercial entity, the proposed consolidated 
supervision framework would apply to the authorised NOHC, or insurer, heading the 
general insurance sub-group.

In summary, the consolidated supervision framework would require that the board of 
an Australian insurer heading a corporate group establish policies on group capital 
adequacy and implement, as part of the group’s risk management framework, a 
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strategy for group capital management that is consistent with the group’s business 
plan to ensure that the group is adequately capitalised and in a position to cover 
the risks it faces, while also meeting its regulatory, market and strategic needs.

The board would also be required to ensure that appropriate and adequate systems 
and procedures are in place to identify, assess and monitor group risks on a 
continuous basis and to ensure that the group has suffi cient capital available to 
meet unexpected losses and adverse shocks on the group.

APRA proposes that, in formulating the appropriate capital levels, the board of an 
insurer, or NOHC heading an insurance group, would have regard to a range of 
factors, including the potential for risk to be compounded across the group.

Three-tier assessment approach

APRA also proposes to assess the capital adequacy of an Australian insurer that 
operates as part of a corporate group at three levels. The fi rst level applies to each 
Australian insurer in the group on a stand-alone basis. The second level would 
apply to the consolidated general insurance group, and the third basis would be as 
prescribed by APRA for corporate groups involving Australian insurers headed by an 
Australian commercial entity or by another non-APRA-regulated Australian entity.

APRA has sought comment from the industry on any particular issues that may 
arise as a result of this proposed three-tier approach. We think that, to the extent 
that issues arise, these will be signifi cantly infl uenced by the nature of the 
corporate structure that has been adopted and involving general insurers.

Where Australian insurers are part of a group owned by a foreign entity, APRA 
anticipates requesting the local insurer enter into arrangements with their foreign 
regulator to ensure that APRA is kept adequately informed of the capital position of 
the entire group. If necessary, APRA may also request this information directly from 
the entities. We think that this approach, and the three-tier assessment approach, 
may give rise to tensions around the extent of APRA’s powers to seek information 
from, and indirectly impose prudential controls on, entities outside Australia.

Asset concentration risk

As with capital requirements, APRA proposes a tiered approach to dealing with 
asset concentration risk or large exposures associated with corporate groups 
involving Australian insurers.

The fi rst level would refl ect current practice, capturing exposures of an insurer to a 
particular asset or counterparty. This would include exposures to related entities 
and external counterparties. In the case of an Australian insurer, the insurer’s 
commercial parent company heading the group, and the parent’s subsidiaries, 
would be treated as a group of related external counterparties. The group 
measurements would be made against revised asset concentration thresholds.

The second level assessment would capture asset exposure of the consolidated 
general insurance group to an external counterparty or group of related external 
counterparties, including exposure to holdings of a particular asset. The third level 
of asset risk assessment would involve corporate groups with Australian insurers to 
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capture exposures of the overall group to holding to a particular asset or to 
individual external counterparties. It is intended that asset exposures at these three 
levels would be measured as a percentage of the capital base of the respective level 
and against prescribed prudential thresholds.

It is also proposed that Australian insurers would be required to report on a regular 
basis any asset exposures of the consolidated insurance group exceeding 10 per 
cent of the level 2 capital base to APRA.

Dealings with related entities

The discussion paper also addresses the question of dealings with related entities, 
as these may also expose insurers to excessive risk. APRA highlights the need to 
ensure that the board of an insurer establishes and monitors compliance with 
policies governing all dealings with related entities as part of the insurer’s risk 
management strategy. These broad policies should, as a general rule, include a 
requirement that any related entity dealings be conducted on an arm’s-length basis.

Reinsurance

APRA is also concerned that the current asset concentration thresholds are not 
robust enough to adequately address the issue of asset concentration risk of an 
insurer either at an authorised entity or at a group level. Accordingly, APRA proposes 
to retain the existing large exposures framework, but to also include a separate set 
of thresholds to apply to reinsurance exposures and non-reinsurance exposures. 
APRA proposes to exempt an insurer’s reinsurance exposures to a related insurer 
within the same group from any investment risk, and the investment concentration 
capital charges where that related insurer is a ‘pure captive’ reinsurer with any 
other insurers in the group and has no other general insurance business of its own.

APRA has indicated that, in approving an insurer’s reinsurance management strategy, 
it would look for a reasonable spread of reinsurance parties and expects that:

•   there should be more than one reinsurance counterparty; and
•  no premiums paid to a single reinsurer should exceed 20 per cent of the 

insurer’s total premium revenue reported for the current fi nancial year or $5 
million (whichever is the higher), with the insurer expected to provide strong 
justifi cation for any more limited diversifi cation.

•  In respect of intra-group reinsurance exposures, APRA has indicated that it will 
take into account the reinsurance strategy of the related entity in determining 
the adequacy of diversifi cation of the insurer’s reinsurance exposures.

APRA propose that conglomerate groups should manage themselves so as to 
minimise any adverse impact on regulated entities from group activities and, 
accordingly, the governance and risk management requirements applying to 
insurers would also be applied a group level.

Group-wide risk management and audit

APRA proposes that a group risk management strategy endorsed by the board of the 
head company would need to be submitted to APRA and the document will be 
required to detail group risks and the approaches to managing them. Similarly, the 
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board of the head company must ensure that adequate policies, systems and 
controls are in place to monitor compliance with APRA’s regulatory requirements on 
a group-wide basis. APRA will also likely be seeking an annual report from the 
group’s auditor on the effectiveness of group systems and controls to ensure 
compliance with the prudential regulatory framework and to detail any non-
compliance that applies to the group.

In a similar vein, APRA proposes that a group would need to appoint an actuary to 
provide advice on the valuation of insurance liabilities at a group level on an annual basis.

More generally, APRA notes that an Australian insurer that operates as part of a 
corporate group will need to consider the risks associated with intra-group 
associations and infrastructure, whether this is through the use of common services 
or cross-selling of products. It is intended that these arrangements would be 
modelled on those applying to ADIs, including outsourcing requirements.

APRA’s draft fi t and proper standards
In July 2002, APRA determined General Prudential Standard (GPS) 220 ‘Risk 
Management for General Insurers’, in which APRA sets out its so-called ‘fi t and 
proper’ requirements. GPS 220 requires general insurers to have in place a policy 
on fi t and proper requirements for certain service staff that, at a minimum, address 
the criteria specifi ed in GPS 220. To comply, insurers must ensure that persons 
occupying key positions have a degree of probity and competence commensurate 
with their responsibilities. 

In March 2004, APRA released a consultation paper entitled APRA’s Fit and Proper 
Requirements. The paper arose from APRA’s acknowledgment that one area of the 
prudential framework that required improvement was the methodology of 
assessment by insurers of the fi tness and propriety of individuals who hold positions 
of responsibility (‘responsible persons’) within regulated fi nancial institutions.

In the consultation paper, APRA foreshadowed its intention to amend the 
prudential supervisory regime for general insurers, life insurers and other regulated 
institutions. According to APRA, recent Australian and overseas experience had 
shown the importance of supervising closely the conduct of responsible persons 
within these institutions. APRA intended that its proposed fi t and proper framework 
would reduce the risk of regulated institutions failing because of incompetent, 
reckless or improper risk management by responsible persons.

The key features of the proposals for enhanced assessment of fi tness and propriety 
of responsible persons contained in the consultation paper, as they related to 
insurers, were:

•  a new dedicated standard of fi t and proper requirements for general insurers, 
based on the existing fi t and proper requirements in GPS 220;

•  a new prudential standard for authorised non-operating holding companies of 
general insurers;

•  a new prudential standard for life insurance companies covering fi t and proper 
requirements based on those referred to above in relation to general insurers; 
and
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•  the introduction of fi t and proper assessment criteria, including whether the 
responsible person has:
•   been subject to criticism, discipline, disqualifi cation or removal by a 

professional or regulatory body or court;
•   failed to manage personal debts satisfactorily;
•   been obstructive, misleading or untruthful in dealing with a regulatory body 

or court;
•   been involved in business practices that appear negligent, deceitful, or 

otherwise improper; or
•   has been, or is, considered of bad repute.

On 29 June 2005, following a consultation period and the receipt of 39 submissions, 
APRA released a further discussion paper and revised draft prudential standards.

Of particular note to insurers are the following APRA responses to matters raised in 
submissions on the fi rst draft of the prudential standards:

(a) the defi nition of ‘senior manager’ (being one category of responsible persons) 
has been narrowed to refl ect whether the activities of the person materially 
affect the whole, or a substantial part of, the insurer’s business or fi nancial 
standing;

(b) APRA rejected the submission that an insurer should not be required to 
develop its own ‘fi t and proper’ policy and that it should be suffi cient for the 
insurer to be subject to assessment by APRA;

(c) submissions noted that some institutions may already be subject to similar 
tests imposed by other regulators. APRA has made clear that satisfying 
another regulator in this regard does not automatically satisfy APRA;

(d) in response to the submission that APRA should not encourage 
whistleblowing by employees and offi cers without ensuring protection for 
those persons, APRA has said that each institution’s fi t and proper policy 
must encourage disclosure by employees and offi cers. Also, the revised 
prudential standards no longer compel a person to ‘blow the whistle’;

(e) APRA has slightly modifi ed the information required to it so that the reasons 
for a person ceasing to be a responsible person of an insurer need not be 
provided to APRA as a matter of routine. APRA may, nevertheless, require 
the information in particular cases. The timing for notifi cation to APRA of 
changes in responsible persons has been doubled to 28 days;

(f) the ‘fi t and proper’ criteria have been revised to provide a ‘higher level view 
of the criteria’. Ultimately, however, APRA believes that insurers should be 
capable of determining what information is necessary to enable the insurer 
to form a view on fi tness;

(g) submissions were made to the effect that the draft prudential standards 
should include references to procedural fairness. APRA has not revised the 
standards in that regard, but has acknowledged that it is bound by 
administrative law principles in relation to the exercise of its functions; and

(h) in response to concerns raised about the interaction between the prudential 
standards and other laws, such as the Corporations Act, APRA says that the 
prudential standards do not generally require a person to do anything that 
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would require them to breach other legislation. In some cases, however, 
APRA has made revisions to the standards so that, for example, there is 
recognition an insurer may not be able to remove a particular responsible 
person in a timely manner as required by the Corporations Act.

On concerns raised about transition, APRA has stated that, after consultation on 
this discussion paper concludes, it expects the fi nal prudential standards to be 
released in early 2006, and become effective three months after publication. For 
general insurers, the prudential standards will replace those parts of GPS 220 and 
Guidance Notes GGN 220.1 Governance and GGN 220.2 Risk Management 
Systems that relate to the subject matter covered by the new prudential standards.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

APRA’s LMI capital refi nement proposals

Background
In August 2004, the Australian Prudential Regulation Authority (APRA) issued a 
discussion paper setting out proposed reforms to capital requirements for lenders 
mortgage insurers (LMIs). Following consultation with the industry, APRA outlined 
amendments to the proposals in February 2005. The aim of the capital refi nement 
proposals is to strengthen and standardise the capital and reporting requirements 
for all LMIs and to ensure that the capital requirements are more risk sensitive. The 
reforms were introduced following a ‘stress test’ carried out by APRA in late 2003 
to see how LMIs would fare in a severe housing downturn. The test revealed 
inadequacies in the current LMI capital and reporting framework.

The proposals include reformulating and standardising the calculation of an 
insurer’s minimum capital requirement (MCR) and focus on the concentration risk, 
or maximum event retention (MER) charge that forms a large component 
(approximately 70 per cent) of an insurer’s MCR. This MER charge refl ects the risk 
associated with the accumulation of exposures to a single catastrophic event. 
Prudential Standard GPS-110 – Capital Adequacy for General Insurers (GPS 110) 
defi nes the MER or concentration risk as the largest loss to which a general insurer 
expects to be exposed due to the concentration of policies, after netting any 
reinsurance recoveries. 

APRA acknowledged in its February 2005 discussion paper that, at present, most 
LMIs hold capital well in excess of minimum APRA requirements. However, the 
results of the ‘stress test’ indicated that, if the current MER model is not 
strengthened, LMIs operating close to the current APRA minimum capital 
requirements may have insuffi cient levels to support future risks they underwrite. 

Implementation
On 13 September 2005, APRA announced that all LMIs must comply with the 
revised prudential standards and new reporting requirements from 1 January 2006. 
Where an LMI’s capital base does not meet the capital requirements, then it may 
apply to APRA for a determination (in writing) allowing the LMI a transitional period 
for compliance with the requirements. All requests for a transitional period must 
have been received and approved by APRA before 1 January 2006 and must have 
been supported by a capital management plan demonstrating how the LMI will 
meet the capital and prudential requirements within the requested transitional 
period. The maximum transitional period that APRA will grant is three years from 
January 2006. 
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The capital framework proposals 
•  APRA intends to amend the model currently used by LMIs under the prescribed 

method to calculate the MER charge. These reforms are set out in Guidance 
Note GGN 110.6 – Concentration Risk Capital Charge for Lenders Mortgage 
Insurers (GGN 110.6).

•  Additional quarterly reporting requirements, relating to risk profi les and 
reinsurance arrangements, will be imposed on LMIs. These reforms are set out 
in Reporting Standard GRS 170.1 – Maximum Event Retention and Risk Charge 
for Lenders Mortgage Insurers (GRS 170.1).

The current MER model
Under GPS 110, insurers may elect to use either an in-house capital measurement 
model (the internal model-based method) or the prescribed method to calculate 
their MCR. Under the prescribed method, the MCR is comprised of an insurance 
risk charge (indicative of the risk that the true value of net insurance liabilities 
could be greater than provided for), investment risk charge (indicative of the risk of 
any adverse change in the value of assets and off-balance sheet exposures) and the 
MER charge. LMIs that use the prescribed method to calculate their MCR will also 
use a model specifi ed by APRA to calculate their MER. That prescribed method 
applies standard frequency, severity and seasoning (ie ageing of loans) factors to the 
LMI’s risk exposures to determine the probable maximum loss (PML), from which 
reinsurance protection is deducted to determine the MER. This can be simplifi ed:

    MER = PML – reinsurance
    where PML = sum insured x probability of default x loss-given default x seasoning

Reforms to the MER model 
The effect of the new MER model is to increase the risk sensitivity of the existing 
LMI capital requirements while ensuring that the resulting MCR is at an 
appropriate level. The new MER model can also be simplifi ed:

    MER = (PML – allowable reinsurance) + claims handling expenses + cost of one 
full reinstatement of reinsurance cover 

    where PML = sum insured 

The model is ‘recalibrated’ to capture catastrophic losses, rather than total losses; 
this is achieved by altering the seasoning factors, the non-standard loan penalty 
and the probabilities of default at the lower end of the loan-to-valuation ratio (LVR) 
curve as set out below. 

In addition, APRA proposes to frame the MER charge to differentiate loans by product 
type to refl ect the risks associated with more innovative and riskier loan products 
that have become common in recent years – such as so-called low-doc loans.

•  Event
    The new MER model is based on a hypothetical three-year downturn in the 

housing market, where 25 per cent of losses occur in years 1 and 3 and 50 per 
cent of losses in year 2.  

•   Probability of default (PD)
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    The PDs of the new model have increased signifi cantly and, according to APRA, 
will enhance the ability of LMIs to manage a severe housing downturn. Also, the 
relative riskiness of each LVR bracket is to be amended to accord with historical 
default rates. In addition, the new model also has ‘greater granularity’ for loans 
with an LVR exceeding 90 per cent, thereby further increasing the risk sensitivity.

•   Loss-given-default (LGD)
    In comparison with the current model, which assumes a fl at LGD across all LVR 

brackets, the new model provides for LGD to vary with LVR. Where the total sum 
insured is less than 100 per cent of the total mortgage, in the case of top-up 
cover for example, the LGD factor will be adjusted according to the amount 
covered by the insurance. 

•   Seasoning 
    The new model has four age brackets with varying seasoning factors that decline 

having regard to the age of the loan. The model increases the risk-sensitivity of 
the capital requirements, and refl ects the fact that historical claims experience 
has shown that claims tend to be more frequent in the early years of the loan term.

•  Loan product type 
    As mentioned previously, the new model introduces sensitivity in LMI capital 

requirements to risks associated with different types of loan products, including 
non-standard mortgage loans, commercial loans and mortgage pool cover. Under 
the new model, a standard mortgage loan is defi ned as a loan where:
•   the LMI or lender has formally verifi ed the borrower’s income and 

employment; and
•   the borrower passes standard credit checks and income requirements as 

documented in the LMI’s or lender’s underwriting or credit policies and 
procedures.

    The new model applies a 50 per cent increase over the PDs of standard loans to 
the PDs of non-standard loans. The LGD factors applicable to standard and non-
standard loans are, however, the same. APRA argues that the new approach is 
consistent with market practice where loan products that are judged to be 
higher risk than standard loans are charged an additional risk premium.

•  Reinsurance
    The new model recognises only certain reinsurance recoveries. Allowable 

reinsurance in the MER calculation must be capped at 60 per cent of the total 
PML and reinsurance arrangements must be in place for at least a full year in 
advance, and be fully documented, to be recognised in the MER calculation.

•  LMIs in run-off
    APRA proposes that LMIs in run-off may assume a run-off basis in determining 

PML. However, the methodology for adjusting the PML is to be approved by 
APRA and subsequently outlined in the LMI’s reinsurance management strategy 
(REMS). Also, LMIs in run-off may assume a run-off basis in relation to 
unearned premium in determining available reinsurance. All other LMIs should 
assume a going-concern basis in the calculation of reinsurance. 

•   Premiums liabilities
    As the MER models catastrophic losses only, APRA does not believe that it is 

appropriate to recognise premiums liabilities as a capital resource to meet MER 
losses. However, as most LMIs have reinsurance that protects against both 
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normal working losses and catastrophic losses, APRA will allow LMIs to 
recognise 60 per cent of premiums liabilities as proxy for normal working losses 
to determine recoveries from aggregate stop-loss or excess-of-loss reinsurance 
on a claims year basis. 

•   Claims-handling expenses
    Calculation of the MER should account for the internal costs of an LMI 

company administering claims; specifi cally, the MER should be calculated by 
allowing claims-handling expenses equal to 5 per cent of the PML. Also, claims-
handling expenses should be covered by the insurer’s capital rather than 
reinsurance. 

LMIs may, subject to approval by APRA, use the internal model-based method to 
calculate the MCR.

Reforms to the MER reporting requirements
New enhanced MER reporting standards as set out on GRS 170.1 and Reporting 
Form GRF 170.1 will apply. LMIs will be required to provide details of risk 
exposures across different risk categories (for example, LVR and loan type). 

LMIs will be required to report this information on a quarterly and an annual basis 
using the following forms: GRF 170.1.1 for standard loans, GRF 170.1.2 for non-
standard loans, GRF 170.1.3 for commercial loans, GRF 170.1.4 for a summary of 
the sum insured and PML by origination channel, coverage type and loan type, and 
GRF 170.1.5 for any additional information that does not directly affect the MER 
calculation but is useful for prudential supervision, such as inward reinsurance 
exposures and large liability exposures.

9424 Insurance 3 legislative.indd   150 7/03/2006, 1:24:40 PM



151

LEGISLATIVE AND REGULATORY DEVELOPMENTS

APRA on Basel II

Background
During 2005, the Australian Prudential Regulation Authority (APRA) released four 
discussion papers for authorised deposit-taking institutions (ADIs) on the proposals 
set out in the Basel Committee’s paper on International Convergence of Capital 
Measurement and Capital Standards (the Basel II proposals). The discussion papers 
were accompanied by a series of draft prudential standards (APS 112 to APS 115) 
that set out how the Basel II Proposals are to be implemented in Australia from 
January 2008.

Credit risk and operational risk
Credit risk is the risk of a loss because of the failure of a counterparty to meet its 
contractual debt obligations.

Operational risk is defi ned by the Basel Committee as ‘the risk of loss resulting 
from inadequate or failed internal processes, people and systems or from external 
events’. This causal-based defi nition includes legal risk but excludes strategic and 
reputational risk.

The discussion papers explain that capital provides a cushion to ensure banks’ 
safety and soundness, and a benchmark by which their fi nancial condition can be 
measured. The new Basel II capital adequacy regime seeks to harness risk 
management best practices into the regulatory process.

The draft prudential standards set out the various options that will be available to 
ADIs in calculating their minimum regulatory charge for each type of risk. APRA 
predicts that the vast majority of Australian banks, building societies and credit 
unions will use the standardised approach to credit risk and operational risk rather 
than the more complex internal-based ratings approach to credit risk or the 
advanced measurement approach to operational risk.

The role of insurance in risk mitigation
There are two areas in the Basel II proposals where insurance can play a role in risk 
mitigation:

•  Insurance issued by an ‘acceptable’ lenders mortgage insurer (LMI) may be 
used by ADIs as a credit risk mitigant for residential mortgage loans under the 
standardised approach to credit risk.

•  Various types of insurance may be used to satisfy up to 20 per cent of an ADI’s 
total operational risk capital requirement under the advanced measurement 
approach (AMA) to operational risk.
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The use of LMI as a credit risk mitigant
The Basel II proposals state that lending that is fully secured by mortgages on 
residential property is to be risk-weighted at 35 per cent of the value of the loan. 
APRA has decided to vary the risk weight suggested by the Basel Committee and 
proposes to introduce a new risk-weighting scheme for residential mortgage loans 
that is based on:

•  the loan-to-valuation ratio (LVR) of a loan; 
•   the loan type (whether the loan is a standard or non-standard housing loan such 

as a low-doc loan); and 
•  whether the loan has acceptable mortgage insurance covering a minimum of 40 

per cent of the original loan amount. 

Depending on these characteristics, a loan may be risk-weighted at 35, 50, 75 or 
100 per cent. 

For example a standard loan with an LVR of 80 per cent will be risk-weighted at 35 
per cent where acceptable LMI is in place (rather than 50 per cent where no LMI is 
in place) and a non-standard loan with an LVR of 80 per cent will be risk-weighted 
at 75 per cent where acceptable LMI is in place (rather than 100 per cent where 
no LMI is in place).

This new risk-weighting system is more risk sensitive than the current system and 
is based on historical data that shows a strong relationship between LVR and the 
probability of borrower default. Under the current arrangements capital 
requirements for residential mortgage loans do not change as the LVR increases 
above 80 per cent.

Guidance Note AGN 112.1 states that to qualify as a mortgage insured by an 
‘acceptable’ LMI, the LMI policy covering the loan must be taken out with an LMI 
that has a formal rating of ‘A’ or higher, and that it is authorised by APRA, or 
domiciled in a country APRA considers to have comparable prudential regulation of 
Australian LMIs.

The use of insurance as an operational risk mitigant for 
AMA purposes
Prudential Standard APS 115 sets out the criteria that must be met by an ADI in 
order to use its own operational risk-measurement system for AMA purposes. It is 
proposed that appropriate insurance with a risk-mitigating effect may satisfy up to 
20 per cent of an ADI’s total operational risk regulatory capital requirement, 
subject to meeting certain criteria. 

As stated above, APRA expects that most of the Australian banks, building societies 
and credit unions, other than the large ones, will use the standardised approach in 
determining their capital charge for operational risk, rather than the new AMA 
standards, and therefore will not be entitled to take advantage of this mitigation.

To recognise insurance as an operational risk mitigant, an ADI must be able to 
demonstrate to APRA that the insurance will cover potential operational risk losses 
included in the operational risk-measurement model in a manner equivalent to 
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holding regulatory capital. There is no apparent limitation to the types of insurance 
contracts that may be recognised for this capital relief, provided that such 
insurance coverage satisfi es the following criteria (which closely refl ect the criteria 
proposed by the Basel Committee).

    Rating
    The provider of the insurance policy must have a minimum claims-paying ability 

rating of ‘A’ under Standard and Poor’s Insurer Financial Strength Ratings, ‘A2’ 
under Moody’s Insurance Financial Strength Ratings, or ‘A’ under AM Best’s 
Financial Strength Ratings, ie be a well-capitalised insurer.

    Term
    The insurance policy must have an initial term of no less than one year. If the 

residual term of a policy is less than one year, the ADI must make the 
appropriate adjustments, or ‘haircuts’, to refl ect the declining residual term of 
the policy. Haircuts prescribed by APRA range from 0 per cent for policies with 
a residual term of at least 365 days, up to a full 100 per cent ‘haircut’ for 
policies with a residual term of 90 days or less.

    Cancellation notice period
    The insurance policy must have a minimum 90-day notice period for 

cancellation.

    Exclusions and limitations
    The insurance policy must not have any exclusions or limitations caused by, or 

resulting from, any regulatory or supervisory action taken by a statutory authority 
or from any losses or expenses incurred by the ADI before the start of any 
liquidation or receivership proceedings against it. Damage or loss arising from 
events that happen after proceedings have been initiated may be excluded or linked. 

    Fines, penalties and punitive damages
    Notwithstanding the requirement in respect of exclusions or limitations referred 

to above, the policy may exclude fi nes, penalties or punitive damages.

    Regulated underwriters
    The insurance must be provided by a third-party entity that is regulated by 

APRA or is subject to regulatory oversight broadly consistent with that applied 
by APRA. In the case of insurance through captives and affi liates, the exposure 
must be transferred to an independent, third-party entity, for example, through 
reinsurance.

The types of commonly purchased insurance contracts that may be considered as 
having a risk-mitigating effect, and therefore qualify, include bankers’ blanket 
bonds, property insurance, business interruption, professional indemnity, directors’ 
and offi cers’ liability, computer crime/electronic insurance, general liability and 
employment practice liability.

However, an ADI wishing to benefi t from the relief available will need to 
demonstrate that the insurance cover it has does effectively reduce the economic 
impact of operational risk losses and the individual insurance contracts do satisfy 
the criteria prescribed by APRA.
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In particular, an ADI’s approach to insurance risk mitigation under the AMA 
standards must capture the following characteristics of the insurance policy 
through appropriate ‘haircuts’ to the amount of insurance recognition: 

*   the policy’s cancellation terms, including the possibility that the policy could be 
cancelled before the contractual expiration; 

*   the uncertainty of payment, including the willingness of the insurer to pay the 
claim in a timely manner and the legal risk that a claim may be disputed; and 

*  any mismatches in the coverage of insurance policies.

We expect that ADIs and their insurers will face challenges in formulating a 
methodology for assessing the risk mitigation effect of insurance programs that is 
both practical and effective, and also capable of satisfying the requirements of the 
regulator. Insurers and their intermediaries, however, who are able to respond 
proactively to these changes by providing ADIs with comprehensive matrixes of the 
extent of insurance programs and cover in place (or available) to cover the 
spectrum of an ADI’s operational risk will be in a good position to benefi t from the 
introduction of the new prudential standard.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

National claims and policies database

Background
In January 2005, the Australian Prudential Regulation Authority (APRA) launched 
the National Claims and Policies Database (NCPD) for public and products liability 
and professional indemnity insurance. The NCPD was established at the Federal 
Government’s request, following a period when cover for public and products 
liability and professional indemnity was not always readily available or was only 
available at an increased premium.

As an independent national source of policy and claim information, the NCPD’s aim 
is to provide insurers, the community, and the Government with a better 
understanding of public and products liability and professional indemnity 
insurance. This should, in turn, make these insurance products both more available 
and more affordable by:

•  providing insurers with detailed information that will help them to assess risks, 
maintain appropriate reserves, and determine appropriate premiums for these 
insurance products; and 

•  helping insurers develop or enhance the public and products liability and 
professional indemnity insurance products available to policyholders in the future. 

As well as making these products more available and affordable, it will also enable 
the Government, the community, and insurers to identify trends and implement 
changes to reduce the number of claims or lower the cost of claims. 

Scope of database
The NCPD includes claims and policies information for the following types of 
insurance:

Public and products liability insurance 

•  Policies providing legal liability cover to the public for injury or property damage 
from the operation of the insured person’s business.

•  Policies providing compensation for loss and/or injury caused by, or as a result 
of, the use of goods.

•  Policies covering environmental clean-up costs caused by pollution spills if not 
covered by fi re and industrial special risk policies.

Professional indemnity insurance 

•  Policies providing cover for legal actions taken against a person for advice 
or services supplied as part of their professional practice, including related 
legal expenses.
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•  Directors’ and Offi cers’ liability insurance and legal expense insurance.
•  Medical indemnity insurance.

The following policies are excluded from the data collection: 

•   policies that provide reinsurance or retrocession cover to insurance or 
reinsurance companies; 

•   all forms of marine cover, including marine liability; and
•  domestic (householder) owner’s or tenant’s liability sold in conjunction with a 

building or contents policy.

Contributors to the NCPD
All APRA-regulated general insurance and reinsurance companies and some Lloyd’s 
underwriters are required to contribute claims and policies data to the NCPD. State 
and territory insurers will also contribute data. 

Other organisations involved in collecting public and product liability and/or professional 
indemnity policy and/or claim data, such as brokers and underwriting and claims 
management agencies, may also be able to contribute to the NCPD in the future.

APRA’s aim is to build a database that refl ects, to the maximum extent possible, 
the breadth of liability cover in Australia, and the totality of associated claims, 
whether insured or retained by the government or private sector organisations. The 
NCPD will include information on every individual policy underwritten by Australian 
insurers since 2003 and all of their open claims.

Data collection
The data collection occurs every six months, for the periods ending 30 June and 31 
December each year. Contributions must be made according to the Reporting 
Standards issued by APRA in June 2004. Data must be provided to APRA within 
two months of the end of the reporting period; ie to be submitted by 28 February 
and 31 August each year. The reports will be updated after each six-monthly data 
collection period. 

The fi rst data collection occurred in early 2005 and included claims and policies 
data for the period from 1 January 2003 to 31 December 2004.  APRA-regulated 
general insurers were required to submit data on any claims created or fi nalised, 
any policies written and any facility business underwritten from 1 July 2004. 

Lloyd’s underwriters are subject to less stringent requirements for their data.

Reports
Several levels of reports will be available from the database. 

•   Level 1 reports provide a high-level summary of premiums and claims broken 
down by class of business and by state. These reports are publicly available on 
the NCPD website.

•  Level 2 reports provide a ‘drill down’ of level 1 data by product type, limits of 
indemnity, exposure measures and occupation code. Access to level 2 reports is 
by subscription only.
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The fi rst set of level 1 reports were released publicly in August 2005 and 
comprised high-level premium information and claims development tables. 
Subsequent reports are expected to include updates of level 1 data and the 
issue of level 2 reports for insurers and subscribers.

The industry view
The Insurance Council of Australia (ICA) welcomed the NCPD’s establishment and 
agreed with APRA that the data collected will enable insurers to better manage 
their portfolios and price products. It has, however, called for the database to 
capture information from all entities conducting insurance business in Australia, 
rather than only APRA-regulated general insurers. This will ensure that the data 
refl ects the entire market. This is particularly important given the large percentage 
of public liability and professional indemnity cover reported to be underwritten by 
discretionary mutual funds (DMFs) and direct offshore foreign insurers (DOFIs). 

The ICA has also recommended establishing a national collection regime for all 
insurance products (except statutory classes, which have an established data 
collection mechanism legislation).

Future developments
APRA acknowledged that there were limitations with the fi rst set of data collected 
that could affect the information contained in the fi rst reports issued in August 
2005. In particular, APRA acknowledged that not all insurers would have all of the 
defi ned data available for periods before 1 July 2004. It is hopeful, however, that 
the data will continue to improve in depth and quality over future collection periods.

It remains to be seen whether the NCPD will be extended to include data collected 
by DMFs and DOFIs operating in Australia and thereby provide a more comprehensive 
view of the public and products liability and professional indemnity insurance 
market, or whether it will be extended to cover other classes of insurance business.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Refi nements to Financial Services Regulation 

In May 2005, the Federal Government released a proposals paper outlining 25 
refi nements that were proposed to improve the practical operation of Financial 
Services Reform (FSR) under the Corporations Act 2001 (the Act). The paper, 
entitled Refi nements to Financial Services Regulation, also proposed changes that 
were of special interest for insurers.  The majority of the refi nements relate to the 
disclosure requirements of the Act.

The underlying intention of the proposed changes was to ensure consumers receive 
information that is relevant to their needs, help reduce the compliance burden on 
the fi nancial services industry and clarify the intent of the legislation that applies 
to the fi nancial services industry.  Among the proposals that were outlined by the 
Federal Government were proposals to:

•  refi ne and simplify Financial Services Guides (Refi nement Proposals 1.1 and 
1.2); 

•   simplify oral disclosure requirements (Refi nement Proposal 4); 
•   streamline product disclosure statements for general insurance products 

(Refi nement Proposals 7.1 and 7.2); and 
•  provide further relief and/or guidance for the authorisation of general insurance 

distributors (Refi nement Proposal 12.2).

In August 2005, ASIC issued a consultation paper about the proposed relief and/or 
guidance on the authorisation of distributors of general insurers. The proposals 
were reported by AAR in Focus: Insurance and Reinsurance, August 2005. The 
Australian Securities & Investments Commission (ASIC) has since issued fi nal relief 
in the form of Class Order [CO 05/1070] General Insurance Distributors. We 
comment on the scope of this relief below.

ASIC issued an exposure draft of Corporations Amendment Regulations (the 
Regulations) for public comment in October 2005.  These address Refi nement 
Proposals 1.1 and 1.2, 4, and 7.1 and 7.2 as noted above. The fi nal form of the 
Regulations commenced on 20 December 2005.

General insurance distributors
The proposal was intended to promote access to general insurance products for 
consumers while ensuring that consumer protection is maintained. 

The fi nal form of relief is different to that originally proposed in ASIC’s consultation 
paper. For example, the Class Order provides relief from the obligation to appoint 
as an authorised representative a distributor (appointed in writing by a licensee) 
who is dealing in general insurance products and bundled consumer credit 
insurance products. The original proposal intended to offer relief only in 
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circumstances where an agent of a general insurer was arranging for the issue of a 
general insurance product being a motor vehicle, home building, home contents, 
consumer credit insurance, travel or personal and domestic property insurance policy. 

It is pleasing to see that ASIC has sought to extend its original proposal to include 
general insurance products per se, as well as bundled consumer credit products. 
The fact that the relief has been broadened to be available not only to general 
insurers but also to fi nancial services licensees is a signifi cant expansion of the 
originally proposed relief.

The Class Order has the effect of deeming a distributor of an Australian fi nancial 
services licensee authorised to deal in general insurance and bundled consumer 
credit insurance products as a representative of that licensee when they provide the 
fi nancial service of dealing in a such a product. This means that distributors do not 
need to hold an Australian fi nancial services licence or be formally appointed as an 
authorised representative to deal in these classes of products on behalf of a licensee.

In order to take the benefi t of the relief, the distributor must be appointed in 
writing by the licensee and the licensee is also obliged to take reasonable steps to 
ensure that, when the distributor provides the fi nancial service to a retail client, the 
client’s attention is drawn specifi cally to the availability of a dispute resolution 
system of the licensee and how that system may be accessed. The distributor must 
also give information, in writing, to a client about who the distributor acts for when 
providing the fi nancial service and any remuneration or benefi ts that the distributor 
or an associate of the distributor may receive in respect of all that is attributable to 
the provision of the fi nancial service.

The Regulations
The Regulations purport to address the refi nement and simplifi cation of fi nancial 
service guides, oral disclosure requirements and to streamline product disclosure 
statements as they relate to general insurance products.

The Regulations seek to facilitate the balance between ensuring that consumers 
receive information that is relevant to their needs and communicated clearly and 
effectively by fi nancial advisers, and the need to reduce compliance costs and 
clarify the law for fi nancial services providers. It had been a long-held view by the 
industry that the content requirements for the various disclosure documents result 
in the production of lengthy and complex documents that are unhelpful or 
‘unfriendly’ for consumers.  The Regulations seek to address this main concern.

Financial services guides (FSGs)
In Refi nement Proposal 1.1, the Government had suggested that regulation clarify 
that licensees may tailor their FSGs to specifi c fi nancial services or products so 
that the FSG need not contain information on all the services of the licensee 
authorised by its licence or, in the case of an authorised representative, all the 
services it is authorised to provide on behalf of its authorising licensee.  This was 
intended to reduce duplication and encourage the production of shorter and more 
directly relevant FSGs.
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The second refi nement for FSGs of interest to insurers is that the FSGs will not 
need to include information that will be provided in the product disclosure 
statement (PDS). In these instances, a shorter-version FSG, or statement that does 
not repeat information already in a PDS, may be provided to a client at the same 
time as the PDS.

Oral disclosure
Refi nement Proposal 4 anticipated simplifi cation of oral disclosure requirements. 
The Regulations refl ect this proposal by providing that where a cooling-off period 
applies for an issued, or recommended product, the PDS for that product can be 
provided at a later time subject to appropriate oral disclosure.  The oral disclosure 
required is now reduced to:

•  details of the product issuer;
•  information about the cooling-off regime that applies; and 
•  a statement that the client should consider the information in the PDS that will 

be providedto them.  The client is also to be asked if they would like further 
information about the fi nancial product. 

Refi nements to product disclosure statement requirements
The Federal Government proposed refi nements to PDSs because the length and 
complexity of the information generally contained in these documents. With general 
insurance products, the Federal Government noted that these products are already 
subject to specifi c disclosure requirements as insurance contracts under the 
Insurance Contracts Act (the IC Act), and combining both the FSR disclosure and 
the IC Act obligations for disclosure generally add to the length of the disclosure 
documents. Accordingly, the Regulations tailor the PDS requirements for general 
insurance products so that an insurer only needs to disclose certain core 
information, including that required to comply with its IC Act obligations.

Under the Regulations, a general insurance PDS will not need to include the 
following information:

•  amounts that may need to be deducted from common funds by way of fees, 
expenses or charges (subparagraph 1013D(1)(d)(iii));

•   if the product may generate a return to a holder of the product - information 
about commissions or other similar payments that will or may impact on the 
amount of such return (paragraph 1013D(1)(e));

•   general information about any signifi cant taxation implications of fi nancial 
products of that kind (paragraph 1013D(1)(h));

•   if the insurer makes other information relating to the product available to 
holders or to people generally, a statement of how that information may be 
accessed (paragraph 1013D(1)(j));

•   if the product has an investment component – the extent to which labour 
standards or environmental, social or ethical considerations are taken into 
account in the selection, retention or realisation of the investment 
(paragraph 1013D(1)(1)); and
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The Regulation specifi es the general insurance PDS does not need to address any 
of the above disclosure requirements.  However, if a general insurer believes it 
would be benefi cial to make disclosures that would have met any of the above 
requirements, they may continue to do so because a general insurance PDS may 
include other information (paragraph 1013C(1)(b)(i)).

In recognition that insurers generally disclose the following requirements through 
the policy terms and conditions:

•  information about signifi cant risks associated with holding the product 
(paragraph 1013D(1)(c); and

•  other information that might materially infl uence a decision to acquire the 
product (Section 1013E),

the Regulations do not require the need for further and separate disclosure of this 
particular information through the PDS.

The Regulations stipulate that the more detailed information required to satisfy 
paragraph 1013D(1)(f), is:

•   the terms and conditions of the policy document (within the meaning of the IC 
Act) being terms and conditions not provided in a Schedule to the policy 
document; and

•  information that, if the issuers were seeking to rely on subsection 35(2) and 
s37 of the IC Act, the issuer would have had to provide to the insured before 
the contract of insurance was entered into.

The Regulations acknowledge that the effect of paragraph 1013D(1)(f) which 
requires that information about signifi cant characteristics or features of the product 
or the rights, terms, conditions and obligations attaching to the product be 
disclosed in the PDS, has resulted in the duplication of information about the 
terms and conditions of the policy in the PDS.  

The Regulation seeks to remove this duplication by instead requiring the policy 
terms and conditions to be disclosed as part of the PDS.  The impact of this is that 
it will no longer be possible for an insurer to provide a PDS that does not contain 
the policy terms and conditions of the insurance contract.  This will have a 
consequential effect on the drafting of policy terms and conditions as requiring 
them to be disclosed in the PDS will require that the policy terms and conditions 
be written in a ‘clear, concise and effective manner’.

In recognition that this will require a variety of changes to be made by insurers to 
their PDSs and to ensure the cost of insurers are minimised in making such 
changes, a transition period of 18 months has been introduced during which 
insurers can comply with either the old or new general insurance PDS provisions.  
After 18 months all insurers will be required to meet the new provisions for a 
general insurance PDS.
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PDS requirements on renewal of a general insurance product
The Regulations also seek to resolve the issue of what disclosure requirements 
apply for general insurers on renewal of a general insurance product. The 
Regulations clarify that Section 1012D of the Act operates in relation to general 
insurance products and an insurer does not have to again give a client a PDS on 
renewal if the client already has an up-to-date PDS for that product, or they already 
have access to the up to date information.  An insurer can use a supplementary 
PDS on renewal and the Regulations create an additional supplementary PDS 
provision specifi cally for this purpose. 

While insurers wishing to continue to provide clients with a full PDS on renewal are 
able to do so, where a general insurance product is up for renewal, and the general 
insurer cannot rely on exemptions in Section 1012D, the Regulations clarifi es that 
a general insurer has the choice of giving the client a supplementary PDS or a new 
PDS, and a supplementary PDS only needs to disclosure changes that have been 
made to the insurance product since the client received the original PDS.

Finally, the Regulations clarify that a Statement of Advice is not required when 
giving personal advice about the following general insurance products:

•  motor vehicle insurance product;
•  home building insurance product;
•  home contents insurance product;
•  a travel insurance product;
•  a personal and domestic property insurance product; and
•  any general insurance product as prescribed by the Regulations.

This means that an advisor only has to provide a client with information about 
remuneration, commissions and confl icts of interest.  While the Statement of 
Advice disclosure requirements in relation to personal advice about these general 
insurance products is removed, advisers will still be required under the Act to have 
a reasonable basis for any advice they provide.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

ASIC relief for online calculators

Online calculators are often made available by insurers to assist consumers determine 
the amount of insurance cover required for home building policies. They generally 
allow users to plug in variable fi gures to produce a range of values to assist the user 
to determine the appropriate level of cover. Calculators are also used in other 
classes of products.

One of the Australian Securities & Investments Commission’s (ASIC) projects, to 
implement the Australian Government’s proposals paper Refi nements to Financial 
Services Regulation (released in May 2005), included the provision of relief and 
guidance for providers of online calculators. ASIC issued a consultation paper on 
this subject in August 2005. This followed shortly after ASIC had issued relief in 
June 2005 to providers of generic superannuation calculators only under ASIC 
Class Order [CO 05/611]. In many respects, the consultation paper refl ected the 
scope of relief provided under that class order, but in relation to a broader class of 
calculators.

ASIC issued Class Order 05/1122 Relief for providers of generic calculators on 
15 December 2005. ASIC is still considering its policy regarding other types of 
calculators such as product specifi c calculators (ie, calculators that promote 
specifi c fi nancial products) and risk profi lers. ASIC may consult further with the 
industry before fi nalising its policy.

The need for ASIC guidance and relief arose as a result of industry concerns about 
the uncertainty of whether online calculators involved the provision of fi nancial 
product advice or not, and therefore whether a provider required an Australian 
Financial Service licence (AFSL). There was also industry concern about whether 
personal advice provided through an online calculator could satisfy the requirements 
of the Corporations Act 2001 (Cth) (the Act) in respect of the suitability of advice 
requirements and the obligation to provide a statement of advice (SOA).

Critical factors for developing useful and reliable calculators
ASIC had also reviewed a number of online superannuation calculators during 
2005, before the consultation paper’s release and was concerned by the results of 
its review, which found that inputting the same set of user details over a large 
sample of online calculators delivered divergent results. As a result, ASIC 
determined that there were three critical factors they considered necessary to 
develop useful and reliable calculators:

•  the use of reasonable assumptions;
•  adequate disclosure and explanation of any limitations of the online calculator 

and the impact of these limitations for the user; and 
•  expressing estimates of future values in today’s terms. 
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The importance of these factors are refl ected in the terms of the relief proposed by 
ASIC generally in its consultation paper and the fi nal conditions for relief for 
generic calculators as stipulated in Class Order 05/1122. 

Categories of calculator
In its consultation paper, ASIC identifi ed three categories of calculator: 

•   generic calculators that do not produce results relating to a specifi c fi nancial 
product, eg savings calculators, managed investments calculators and life 
insurance calculators;

•  product-specifi c calculators that produce results relating to one or more specifi c 
fi nancial products, eg calculators used to promote a named fi nancial product, or 
superannuation, or managed investment calculators that allow a user to select 
and perform and compare calculations on a named fi nancial product. Also, 
those life insurance calculators that enable the user to calculate the sum 
insured as part of the process of applying for, or obtaining, a quote for a specifi c 
life insurance product, or warrant calculators that enable the user to calculate 
and compare projected income and taxation for specifi c instalment warrant 
products, will likely fall within the category of product-specifi c calculators; and

•  risk profi ler tools that assess a user’s attitude to risk based on a user’s answers 
to a set of questions about investment preferences. These tools are generally not 
mathematical tools. Although the results may be derived using mathematical 
formulae, the results themselves are not numerical and tend to provide an 
output such as a user’s risk weighting.

ASIC sought feedback as to whether these categories were appropriate. The relevance 
of the categories is that the type of calculator will determine the nature of the relief 
offered by ASIC. For generic calculators, ASIC has confi rmed its view that it is not 
necessary for the provider to hold an AFSL and, where the provider already holds an 
AFSL (or is an authorised representative appointed by an AFSL holder), the provider 
does not need to comply with the fi nancial disclosure provisions of Divisions 2, 3 
and 4 of Part 7.7 of the Act such that a Financial Services Guide and SOA is not 
required to be given to the user and there is no obligation to satisfy s945A, (the 
reasonable basis for advice provisions), nor provide the general advice warning of 
s949A(2) of the Act.

In the consultation paper, ASIC expressed the view that, as many online calculators 
take into account at least one aspect of a user’s objectives, fi nancial situation or 
needs, the fi nancial product advice provided by many online calculators is likely to 
be personal advice. The compliance and disclosure regime for personal advice is 
different to general advice, and providers are required to comply with Division 3 of 
Part 7.7 of the Act. In particular:

•   there must be a reasonable basis for the advice and the advice must be 
appropriate; 

•   the client must be warned if the advice is based on incomplete or inaccurate 
information about the client’s relevant personal circumstances; and

•  the client must be given an SOA setting out, among other things, the advice and 
basis upon which it is given.
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Given the nature of product-specifi c calculators, ASIC considers in its consultation 
paper that consumers should be given the benefi t of the consumer protection 
mechanisms of the licensing regime and, accordingly, do not offer any licensing 
relief for providers of product-specifi c calculators. 

However, ASIC does offer some guidance on how a product-specifi c calculator can 
satisfy the suitability of advice provisions under s945A(1)(a) of the Act by making 
reasonable enquiries about a user’s relevant personal circumstances. ASIC 
comments that the obligation is one that is ‘scalable’ and will therefore depend on 
the circumstances. Where the potential impact of inappropriate advice is great or 
the advice is complex, the obligations about making client enquiries is likely to be 
greater than in the case where the personal advice is used for a relatively simple 
process. The sorts of methods suggested by ASIC to satisfy the reasonable 
enquiries obligation include:

•  asking additional questions to cross check the information entered by a user; 
•   issuing warnings to users if they enter information outside of reasonable 

parameters; and 
•  restricting access to the calculator to ensure that only those with an appropriate 

level of fi nancial knowledge can access the calculator.

ASIC proposes to grant relief from the obligations of a provider of a product-specifi c 
calculator to provide an SOA where certain conditions are satisfi ed. These 
conditions can be summarised as ensuring that all assumptions used in the 
calculator are reasonable and can be altered by a user unless the assumptions are 
based on statutorily fi xed factors (eg such as taxation rates). The calculator’s 
purpose and limitations need to be clearly expressed and any estimate of an 
amount in future dollars must be explained as being of far less value than today’s 
dollars over longer periods of time. The calculator must be accompanied by 
information about any remuneration, interests or associations with product issuers 
that might reasonably be capable of affecting the advice. The calculator’s results 
should be able to be printed, or stored electronically, by the user and the provider 
needs to keep copies of the calculator, the default assumptions, and information 
showing that the default assumptions are reasonable for a period of seven years.

ASIC draws a distinction between generic-risk profi lers and product-specifi c profi lers. 
For generic-risk profi lers, ASIC considers that these typically do not relate to fi nancial 
products at all, or only make recommendations about the allocation of a user’s 
funds among one or more classes of assets. Asset allocation advice is not a fi nancial 
service under the Act. On this basis, ASIC considers that relief is unnecessary. 

ASIC considers that, where a risk profi ler relates to a specifi c product or class of 
products, it is more likely to involve fi nancial product advice and the provider will 
need to comply with the licensing, conduct and disclosure provision of the Act, on 
the basis that users should have the benefi t of the consumer protection provisions 
of the licensing regime. 

We can expect further policy developments and refi nement of the proposed relief 
for product specifi c calculators and risk profi lers from ASIC in 2006. 

9424 Insurance 3 legislative.indd   165 7/03/2006, 1:24:52 PM



166

Industry based guidelines encouraged
ASIC has encouraged the industry to develop its own guidelines outlining 
acceptable assumptions and disclosure as soon as possible. The Association for 
Superannuation Funds of Australia Limited released a discussion paper in 
September 2005 for its members to canvas opinion on a set of proposed 
assumptions to be used in superannuation calculators. It will likely take some time 
for other industry sectors to follow suit.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

ASIC broker remuneration investigations 
and report

Background
The Australian Securities & Investments Commission (ASIC) began a review in 
November 2004 of the remuneration practices of general insurance brokers. The 
purpose of the review was to assess brokers’ compliance with their legal 
obligations,1 in particular those relating to managing confl icts of interest and 
remuneration disclosure. The review was undoubtedly prompted by the 
investigations begun earlier in 2004 in the United States by the New York State 
Attorney-General, Eliot Spitzer. The Spitzer Investigations began after allegations 
that some insurance brokers in the US were:

•  encouraging their employees to place business with preferred insurers that paid 
higher commissions, a practice known as ‘steering’; and

•  soliciting fi ctitious and/or infl ated quotes from certain insurers so as to have another, 
preferred insurer’s bid look more competitive, a practice known as ‘bid rigging’.

The Spitzer Investigations concluded that the size of the commission they received 
from insurers, rather than the client’s best interests, was the primary motivation of 
some insurance brokers in recommending insurance products.

To assess Australian brokers’ compliance with the legal obligations that are 
imposed on them, in particular the management of confl icts of interest and 
disclosure of remuneration, ASIC selected 15 brokers and nine insurers and used 
its compulsory powers to obtain statements and documents from them relating to 
the period 1 July 2003 to 9 December 2004. ASIC also sought to identify the 
types of remuneration arrangements that exist between brokers and general insurers 
in Australia and to determine whether there was any evidence in Australia of the 
practices uncovered by the Spitzer Investigations.

Summary of fi ndings
ASIC’s major fi ndings can be summarised as follows:

•  General: There was no evidence of systemic misconduct of the kind or scale 
uncovered in the US.

•  Contingent remuneration: ASIC found that more than half the brokers reviewed 
had contingent remuneration arrangements in place. Most of these brokers 
placed a signifi cant proportion of their business with insurers who pay 
contingent remuneration. The amount of contingent remuneration had increased 
signifi cantly over the past three years. ASIC commented that contingent 
remuneration is legal only if confl icts are managed and remuneration is properly 

1 These legal obligations are described in detail in Section 2 of the ASIC Report.
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disclosed. Several large international brokers have terminated or suspended 
indefi nitely some contingent remuneration arrangements since the ASIC review.

•  Disclosure: ASIC found that disclosure to retail clients in product disclosure 
documents, such as fi nancial services guides and statements of advice, was not 
always adequate about contingent remuneration, non-monetary benefi ts and 
indirect benefi ts received from insurers through cluster groups.

•  Confl icts of interest: ASIC found that brokers considered most confl icts of 
interest arising from contingent and other preferential remuneration 
arrangements could be adequately managed by disclosure. ASIC commented 
that disclosure may not be suffi cient where contingent remuneration 
arrangements become signifi cant to broker revenue or profi t, or are very 
complex. In such cases, the only appropriate way to manage the confl ict may be 
to avoid it.

•   Bid-rigging: ASIC found no evidence of bid-rigging and only limited evidence 
that steering may exist at some level in the Australian insurance broking 
industry. However, ASIC did comment on some practices reported by insurers 
that raised whether the broker was preferring its own interest over that of its 
client, and that these could constitute a breach of a range of legal obligations 
by the broker.

Future action
ASIC said that it would contact individual brokers to seek to clarify its 
understanding of their procedures and/or to pursue resolution of potential breaches 
identifi ed and to discuss areas for improvement in brokers’ compliance procedures. 
At the time of the review, ASIC did not believe that any enforcement action would 
be necessary.

ASIC also intends to consult with relevant industry bodies and consumer groups 
about the fi ndings before deciding whether any guidelines or regulatory changes 
need to be made regarding insurance brokers.

Managing confl icts of interest and disclosure of remuneration will continue to be 
the subject of regulatory scrutiny by ASIC. ASIC will review the extent of any growth 
in contingent remuneration arrangements and expects brokers to review such 
arrangements carefully to ensure that they are meeting all of their obligations.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Tort law reform

Commonwealth
September

In both the Allens Arthur Robinson Annual Review of Insurance and Reinsurance 
Law 2003 and Allens Arthur Robinson Annual Review of Insurance and 
Reinsurance Law 2004, we mentioned the uncertainty surrounding the future of 
the Trade Practices Amendment (Personal Injuries and Death) Bill. The Bill lapsed 
in August 2004 but was reintroduced into the House of Representatives on 9 
December 2004 and then, on 15 September 2005, the Senate. According to 
Recommendation 19 of the Ipp Report, the Bill’s aim is to disallow personal injury 
claims brought on the basis of a breach of the unfair practices provisions located in 
Part V Division 1 of the Trade Practices Act 1974 (the Act). The Bill also proposes 
to amend the Act to strip the Australian Competition and Consumer Commission 
(ACCC) of its power to bring actions on behalf of individuals to recover damages for 
personal injury and death arising from breaches of Part V Division 1 of the Act. 
However, the Bill does not propose to preclude a claimant’s ability to recover 
damages for economic loss suffered as a result of conduct that contravenes Part V 
Division 1 of the Act. Similarly, the Bill proposes to leave intact the ACCC’s ability 
to bring representative actions to recover damages for economic loss. The 2004 
Bill, unlike the Bill debated in 2003, contains an exemption for smoking and 
tobacco product cases. That is, where an individual suffers personal injury or dies 
as a result of smoking or using tobacco products, the Bill proposes to continue to 
allow them to institute legal proceedings for breach of the Act, provided that the 
action is commenced within three years from the date of discovery of the illness or 
injury. The Bill proposes to continue to empower the ACCC to commence 
representative actions in claims for smoking and tobacco-related injuries. 

Australian Capital Territory
March

The bulk of the Civil Law (Wrongs) (Proportionate Liability and Professional 
Standards) Amendment Act 2004 commenced on 8 March 2005 and, as explained 
in Allens Arthur Robinson Annual Review of Insurance and Reinsurance Law 2004, 
amends the Civil Law (Wrongs) Act 2002 to implement proportionate liability for 
purely economic loss or property damage (and not personal injury claims or 
consumer claims that relate to goods or services provided for the claimant’s 
personal, domestic or non-business use) and for professional standards in the ACT. 
Consistent with the state jurisdictions, proportionate liability does not apply to 
defendants who intended to cause, or fraudulently caused, economic loss or 
property damage. In that instance, their claims will be decided on the basis of joint 
and several liability. The professional standards include provision for professional 
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indemnity insurance, continuing education, codes of conduct, disciplinary 
procedures and risk management strategies. As mentioned in the Allens Arthur 
Robinson Annual Review of Insurance and Reinsurance Law 2004, the Act allows 
the Professional Standards Council to approve or prepare a scheme or arrangement 
to limit the liability of members (minimum limit of $500,000) of an occupational 
association by reference to its insurance, assets or both. 

August

The Civil Law (Wrongs) Amendment Bill 2005 was introduced into the Legislative 
Assembly on 17 August 2005 and seeks to clarify the position of the law of 
negligence for ‘wrongful birth’ cases. As a result of the High Court’s decision in 
Cattanach v Melchior (2003) 215 CLR 1, the common law position is that if an 
unwanted childbirth was to result from negligence on the part of the medical 
practitioner who performed a sterilisation procedure, the parents of that child 
would be entitled to damages for the cost of raising the child until that child is 18. 
The Bill proposes to disallow claims for damages for economic loss to recover the 
costs associated with rearing and maintaining a healthy child. However, the Bill 
does not propose to prevent recovery for any additional costs associated with 
rearing or maintaining the child that arise because of a physical or mental disability 
caused by negligence on the part of the medical practitioner. 

New South Wales
July

The Legal Profession Amendment (Advertising) Regulation 2005 commenced on 1 
July 2005. The Regulation amends the Legal Profession Regulation 2002 to extend 
the existing restrictions, which are imposed on lawyers in relation to advertising of 
personal injury services, to apply to non-lawyers. The Regulation also provides for 
some exemptions where legal aid providers or similar are involved.

The Civil Liability Amendment (Food Donations) Act 2005 commenced on 1 July 
2005. The Act amends the Civil Liability Act 2002 to provide that a person does 
not incur civil liability for any death or personal injury resulting from the 
consumption of food donated by the person if:

•   the food has been donated in good faith for a charitable purpose with the 
intention that the consumer of the food would not have to pay for it;

•   the food was safe to consume at the time it left the possession or control of the 
donor; and 

•  the donor has informed the person to whom the food is donated of any food-
handling requirements or expiry dates.

October 

The indexed cap on general damages awards in personal injury claims was adjusted 
to $416,000 as of 1 October 2005.

The Legal Profession Act 2004 commenced on 1 October 2005 and replaced the 
Legal Profession Act 1987. The Act aims to facilitate the regulation of some 
aspects of legal practice on a national basis.
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Schedule 9 of the Courts Legislation Amendment Act 2005 amends the Legal 
Profession Act 2004 and commenced on 1 October 2005. Schedule 9 increases 
the cap on the amount of costs that can be claimed for legal services provided for a 
personal injury claim brought in the District Court where the matter is reheard after 
arbitration or appeal. The increased cap is the greater of 15 per cent of the award 
or $7500. The increased cap applies only for legal services provided to the 
respondent to the rehearing application or appeal.

The Civil Liability Amendment (Offender Damages Trust Fund) Act 2005 
commenced on 26 October 2005. The Act amends the Civil Liability Act 2002 to 
require that damages awarded against the Department of Corrective Services and 
other public sector defendants for injuries suffered by an offender in custody are to 
be held in trust and used to satisfy a claim for damages for death or personal injury 
suffered by a victim of an offence committed by the offender.

Northern Territory
June

The bulk of the Proportionate Liability Act 2005 commenced on 1 June 2005. The 
Act implements proportionate liability for purely economic loss or property damage 
(and not personal injury claims or consumer claims). Consistent with the state 
jurisdictions, proportionate liability does not apply where there is fraud or 
intentional conduct (where the wrongdoer intended to cause the economic loss or 
damage to property that is the subject of the claim) on the part of the defendant. 
In addition, the Act repeals the apportionable liability sections contained in the 
Building Act 1993. 

October

The indexed cap on general damages awards in personal injury claims was adjusted 
to $398,500 as of 1 October 2005.

January 2006

The Professional Standards Act 2004 commenced on 1 January 2006.

Queensland
March

The proportionate liability provisions of the Civil Liability Act 2003 commenced on 
11 March 2005. Those provisions implement proportionate liability for purely 
economic loss or property damage (and not personal injury claims, consumer 
claims or claims for which liability is joint and several). As in the other states, 
defendants who intended to cause, or fraudulently caused, economic loss or 
property damage are severally liable for the damages awarded against any other 
concurrent wrongdoer to the claim.

July

The Professional Standards Act 2004, also referred to in the Allens Arthur 
Robinson Annual Review of Insurance and Reinsurance Law 2004, commenced on 
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1 July 2005. Consistent with the position adopted by the other states and 
territories, the Act implements professional standards relating to professional 
indemnity insurance and risk management strategies and allows the Professional 
Standards Council to approve, or prepare a scheme or arrangement, to limit the 
liability of members (minimum limit of $500,000 for a single cause of action) of 
an occupational association by reference to its insurance, assets or both. The Act 
does not apply to liability for damages arising from personal injury, the negligent 
conduct of a personal injury action by a legal practitioner, breach of trust, or fraud.  

October

The Civil Liability (Dust Diseases) and Other Legislation Amendment Act 2005 
commenced on 14 October 2005. The Act clarifi es the calculation to assess 
economic loss as provided by section 54 of the Civil Liability Act 2003. In 
addition, the Act amends the Personal Injuries Proceedings Act 2002 to stipulate 
that claims are required to proceed through only one form of statutory pre-court 
procedure (prescribed by either motor accident, workers’ compensation or personal 
injury legislation).

South Australia
January

The indexed cap on damages awards in personal injury claims was adjusted to 
$256,480. The indexed threshold was adjusted so that no general damages may be 
awarded if the claimant has incurred medical expenses of less than $3030. The 
indexed cap on damages for economic loss in personal injury claims was also 
adjusted to $2,422,760.

August

The Recreational Services (Limitation of Liability) (Miscellaneous) Amendment Act 
2005 commenced on 1 August 2005. The Act amends the Recreational Services 
(Limitation of Liability) Act 2002 to clarify that the meaning of ‘recreational 
services’ for the purposes of that Act is not to be limited to services provided in 
trade or commerce.

October

The Law Reform (Contributory Negligence and Apportionment of Liability) 
(Proportionate Liability) Amendment Act commenced on 1 October 2005. The Act 
implements proportionate liability for purely economic loss or property damage (and 
not personal injury claims or claims for which liability is joint and several). As in 
the other states, defendants who intended to cause, or fraudulently caused, 
economic loss or property damage are severally liable for the damages awarded 
against any other concurrent wrongdoer to the claim.

The Professional Standards Act 2004, referred to in the Allens Arthur Robinson 
Annual Review of Insurance and Reinsurance Law 2004, was assented to on 25 
November 2004. As at the date of going to print, the Act had not commenced. The 
Act adopts a similar approach to professional standards as that adopted by the 
other states and territories.
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Tasmania
June

The Civil Liability Amendment (Proportionate Liability) Act 2005 commenced on 
1 June 2005 and amends the Civil Liability Act 2002 to incorporate proportionate 
liability for purely economic loss or property damage (and not personal injury 
claims). As in the other states, proportionate liability does not apply where there 
has been intention or fraud on the part of the defendant.

October

The Civil Liability Amendment Bill 2005 was introduced into the House of 
Assembly on 19 October 2005. The Bill proposes to reduce the amount of damages 
that a court can award in relation to loss of earning capacity from 4.25 times to 
three times the average adult weekly salary, which is the rate in all states and 
territories except South Australia. Where an award of damages is to include a 
component assessed as a lump sum for future loss, the Bill proposes to apply a 
discount rate of 5 per cent to that assessment of future loss. In addition, the Bill 
proposes to prescribe the circumstances where damages relating to the provision of 
gratuitous services are recoverable. The Bill also proposes to prescribe the 
circumstances where damages for loss of the ability to provide services to others 
will be payable. The prescribed circumstances include where the services have 
been provided for at least six hours per week for a period of six consecutive 
months.

Victoria
July

The indexed cap on general damages awards in personal injury claims was adjusted 
to $400,310.

Western Australia 
July

The indexed threshold and scale applicable to general damages awards in personal 
injury claims was adjusted to apply to awards between $13,500 and $52,500.

October

The Limitation Act 2005 commenced on 15 November 2005. In accordance with 
the recommendation of the Ipp Report, the Act makes the limitation for claims 
relating to personal injury and death three years. Extensions apply in certain 
circumstances.

9424 Insurance 3 legislative.indd   173 7/03/2006, 1:24:58 PM



174

LEGISLATIVE AND REGULATORY DEVELOPMENTS

Regulation of discretionary mutual funds and 
direct offshore foreign insurers

Background
The HIH Royal Commission report recommended that prudential regulation under 
the Insurance Act 1973 (Cth) (the Act) be extended to all insurance-like products 
issued by discretionary mutual funds (DMFs) to the extent possible. The report also 
noted that insurance provided by direct offshore foreign insurers (DOFIs) is not 
subject to prudential regulation under that legislation.

In September 2003, the Federal Government commissioned a review by Gary Potts, 
a former executive director of the Treasury Department, to consider the prudential 
and consumer regulation of DMFs and DOFIs. The report of that review was not 
released, but in its key fi ndings, released in May 2004, the review recommended 
that the Australian Prudential Regulation Authority (APRA) regulate DOFIs 
marketing insurance in Australia that are not located in a jurisdiction with 
prudential regulation comparable with that of Australia. It also recommended that 
APRA regulate DMFs, unless the DMF entity retains no contingent risk that would 
need to be met by additional undefi ned member contributions. The Government 
accepted these recommendations and, on 16 December 2005, Treasury released a 
discussion paper on the regulation of DMFs and DOFIs. The specifi c issues 
identifi ed by the paper are set out below.

Proposals relating to DOFIs
Objectives

 Because of the material contribution that DOFIs make to the Australian insurance 
market, it is intended that any proposals for regulatory change are not to be ‘disruptive’. 
Treasury does not intend to prohibit commercial arrangements that have worked 
satisfactorily to date, but to target high-risk areas such as insurance companies 
operating out of ‘less stringent’ regulatory jurisdictions. Despite this stated 
objective, the paper does not explain how an existing, commercially satisfactory 
DOFI arrangement can be exempted from the proposed legislative changes, unless 
it also meets the criteria for exemption that applies to all DOFI insurance business.

Defi ning the test

 The Act currently applies to persons carrying on insurance business in Australia. 
It is proposed that this test, which lacks certainty, be clarifi ed and broadened so 
that the Act will also extend to apply to any person who is engaged by a domestic 
insurer or a DOFI to do such things as:

•   accept underwriting risks or enter into contracts on behalf of the insurer – tasks 
that an Australian underwriting agent may perform;

•   manage claims – the scope of the term ‘manage’ is not explained;
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•   deal with Australian intermediaries on behalf of the insurer;
•    make payments to insureds – it is unclear whether this means directing 

payments or paying from the person’s own funds; or
•   hold records of the insurer’s insurance activities in Australia.

 It is also proposed that marketing insurance will be taken to be carrying on 
insurance business, although the examples cited in the paper suggest that such 
marketing would have to be targeted at Australia in some way.

 The paper proposes that the Act be amended to include a test similar to that found 
in the fi nancial services licensing provisions of the CA so that conducting insurance 
business in Australia would include:

     where a person engages in conduct that is intended to induce people in this jurisdiction 
to obtain insurance cover from that person or is likely to have that effect, whether or not 
the conduct is intended, or likely, to have that effect in other places as well.

This appears to be a broader test than the examples cited in the paper and it is not 
made clear whether, for example, allowing Australians to access an overseas 
website would be conduct of the kind described above or whether some additional 
step, such as including a link to the overseas website on a third party’s Australian 
website, would be required.

Obtaining exemption

The review recommendations require that any DOFI carrying on insurance business 
in Australia without APRA authorisation obtain an exemption from APRA, which 
would only be granted where the DOFI:

•  writes authorised insurance business in a comparable jurisdiction;
•  allows APRA to collect relevant data about the DOFI; and
•  reports to APRA on changes relevant to its exemption.

In order to assess whether a DOFI’s home prudential regime is comparable to 
Australia’s, APRA would compare the broad objectives of each regime, rather than 
consider whether each imposed precisely the same requirements on insurers.

APRA would also need to be satisfi ed that the DOFI is operating under appropriate 
governance standards, maintaining adequate risk-based minimum capital and 
solvency standards, making appropriate use of reinsurance and can meet any 
additional criteria imposed by APRA.

Data reporting

It is not proposed that the DOFI be subject to all of the data reporting 
requirements of authorised insurers because the purpose of data collection from 
the DOFI is not prudential regulation, but to understand the nature and size of 
DOFI business in Australia and also to identify whether the DOFI continues to meet 
the criteria for exemption.
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Captives

It is proposed that captives (both domestic and DOFIs) that meet appropriate 
criteria would be exempt from prudential regulation in Australia. These criteria may 
include that the captive be wholly owned with a corporate group, that it provide 
insurance only to members that are wholly owned within that group (and not to any 
third parties), that it not issue any statutory classes of insurance and that it may 
only provide insurance to an APRA-regulated institution if the interests of the 
members of that institution are not prejudiced.

Reinsurers

The proposed extension of the Act would apply equally to insurers and reinsurers. 
Many of the largest global reinsurers are currently authorised by APRA and have 
branches in Australia. Those that are found to be regulated by comparable foreign 
regimes may consider whether there is greater commercial benefi t in retaining their 
authorisation or, alternatively, applying to revoke it and become an exempted DOFI.

Market signifi cance

The review recommended a market signifi cance test so that, if an exempted DOFI 
becomes a signifi cant player in the Australian market, it would be required to 
establish a branch or subsidiary in Australia and to become authorised under the 
Act. The task of developing an appropriate mechanism for this test will be diffi cult 
because of the lack of data on DOFI business in Australia and also a need to 
introduce fl exibility into the model. That is, an unexpected volume of business may 
cause an exempted DOFI to exceed the market signifi cance threshold and be 
required to obtain an authorisation. Alternatively, a signifi cant fall in business may 
provide an opportunity for an authorised foreign insurer to seek to alter its status 
and become an exempted DOFI because it now falls below the threshold.

Transition

Once the review recommendations are implemented, new entrants into the 
Australian market will be required to comply immediately. A transition period of two 
years is proposed for unauthorised DOFIs that are currently marketing insurance in 
Australia. For authorised foreign insurers who may wish to revoke their authorisation 
and seek exemption as a DOFI, the situation is made more complex because the 
Act only allows the revocation of an authorisation where the insurer has no 
liabilities in Australia. It may be necessary for those insurers to seek court and 
APRA approval or only write renewals from the exempted DOFI.

APRA’s powers

The discussion paper briefl y queries whether APRA will have suffi cient powers to 
enforce regulatory requirements on DOFIs. APRA currently has arrangements with 
some foreign regulators for information sharing. APRA might seek to obtain a more 
comprehensive agreement with those foreign regulators about enforcement issues 
before declaring that their respective regimes are comparable.

9424 Insurance 3 legislative.indd   176 7/03/2006, 1:25:00 PM



177

Consumer protection

It is proposed that persons marketing insurance on behalf of DOFIs in Australia be 
required to disclose certain information to consumers. The law currently requires 
that product disclosure statements issued by DOFIs (if they are subject to the 
fi nancial service licensing requirements of the Corporations Act 2001 (Cth)) 
include certain information for the benefi t of retail clients, but there are no 
additional specifi c disclosure requirements that apply to insurance intermediaries 
who market DOFI products.

Proposals relating to DMFs
Objectives

DMFs comprise a very small part of the Australian insurance market, but any 
reform of the prudential supervision of DMFs is not intended to penalise those 
DMFs fi lling market gaps.

Defi ning the test

Legislation may ensure discretionary cover can only be offered where the DMF 
carries no contingent risk. The paper queries how to defi ne when a DMF is carrying 
a contingent risk. DMFs may meet claims from retained funds, top-up insurance or 
a combination of both, but if those are exhausted, a contingent risk may arise and 
require an unexpected call on members of the DMF to contribute to subsequent 
claims. A DMF might be defi ned not to carry this contingent risk where it:

•   has eliminated all risk of a call on its members, but the paper says it is 
impossible in practice to eliminate all risk;

•  does not allow a call on its members. This may be an attractive way of limiting 
calls for additional undefi ned member contributions, but the DMF may still fail 
to meet claims made against it;

•   maintains assets greater than expected liabilities. This does not allow for 
fl uctuations in the value of assets or liabilities and merely refl ects solvency 
requirements already imposed by law; or

•  reduces to an acceptable level the risk that the DMF cannot meet its 
obligations. This may require the DMF to purchase insurance to cover claims 
both on a per claim and also an aggregate basis.

The paper recognises that a number of restrictions may be required to protect 
members adequately from contingent risk.

Obtaining exemption

The paper discounts the idea of self-assessment and suggests that assessment by 
APRA is the appropriate course for all applications to ensure contingent risk is 
effectively removed before approval is granted.
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Data reporting

Exempted DMFs would be required to provide data to APRA so that APRA can 
monitor the number and size of DMFs in Australia and the nature of their business. 
This information would be intended to be used to inform future policy rather than 
prudential regulation.

Transition

A two-year transition period will apply to the current arrangements of DMFs, 
although an extension may be required for the run-off of long-tail DMF cover.

Consumer protection

Legislation may prohibit the use of the words ‘insurance’ and ‘insurer’ in the 
context of DMF cover and require disclosure of the discretionary nature of the cover 
and also that the DMF is not prudentially regulated. The paper suggests that the 
discretionary nature of the cover provided by a DMF is a signifi cant feature of the 
product, which must be disclosed in a product disclosure statement when provided 
to a retail client. The paper queries whether the consumer protection provisions 
that apply to insurance under the Insurance Contracts Act 1984 (Cth) should also 
apply to DMF cover.

Treasury required written responses to the paper to be provided by 24 February 2006.

We will follow the progress and results of the review process.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

General insurance Code of Practice

On 18 July 2005, the Insurance Council of Australia (ICA) launched the new 
General Insurance Code of Practice. The new Code updates the existing Code of 
Practice, which was originally launched in 1995.

The stated objectives of the new Code are:

•  to promote better, more informed relations between insurers and their 
customers;

•  to improve consumer confi dence in the general insurance industry;
•  to provide better mechanisms for the resolution of complaints and disputes 

between insurers and their customers; and
•  to commit insurers and the professionals they rely upon to higher standards of 

customer service.

The following are the key differences between the new Code and the previous 
version of the Code.

Application to commercial insurance
The previous Code of Practice applied to contracts of insurance, which are typically 
thought of as domestic insurance policies. These include ‘prescribed contracts’ 
within the meaning of the Insurance Contracts Act 1984, being certain motor 
vehicle policies (other than compulsory third-party insurance), home buildings, 
home contents, sickness and accident, consumer credit and travel policies. It also 
applied to contracts of insurance, which insure personal and domestic property and 
any other contract of insurance to which an individual insurer determines that the 
existing Code should apply.

By contrast, the new Code applies to a broader range of insurance policies, 
including commercial insurance contracts. It covers all general insurance products, 
other than workers’ compensation, marine insurance, medical indemnity insurance, 
compulsory third-party insurance, reinsurance and life and health insurance 
products issued by life insurers or registered health benefi ts organisations.

This is a signifi cant departure from the previous Code, especially since the 
consumer benefi ts contained in the new Code will apply for the fi rst time to 
contracts of insurance, such as industrial special risks, public and products’ 
liability and professional indemnity insurance.
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Buying insurance
By adopting the new Code, insurers agree to ask for, and take into account, only 
relevant information when considering applications for insurance. In most cases, 
applicants will have access to the information relied upon by insurers when 
considering their applications.

Where an application for insurance is declined, the insurer will give to the 
applicant the reasons why their application was not accepted. If the applicant is 
not represented by a broker, the insurer will also refer the applicant to another 
insurer or to the National Insurance Brokers Association or to the Insurance 
Ombudsman Service for assistance.

If an insured cancels its insurance policy, any money owed to the insured by way of 
return premium must be forwarded within 15 business days.

Insurance claims
If an insurer signatory to the new Code has received all necessary information in 
relation to a claim and no additional investigation is required, the insurer will 
decide to accept or reject the claim and notify the insured of its decision within 10 
business days of receipt of the claim.

The new Code also imposes timeframes around particular steps in the claims-
handling process, including appointing a loss adjuster within 10 business days of 
receipt of the claim, keeping the insured informed of the progress of the claim at 
least every 20 business days and notifying the insured of the decision to accept or 
reject a claim within 10 business days of receipt of all necessary information. 
However, these timeframes do not apply to complex claims.

If an insurer denies all or part of a claim, the insurer will provide the insured with 
written reasons for the decision.

The new Code also states that where an insured satisfi es the insurer that they are in 
urgent need of fi nancial assistance, the insurer will fast-track the claims assessment 
process and make an advance claims payment within fi ve business days.

The new Code also contains provisions relating to the extension of assistance to 
third parties who are experiencing fi nancial hardship and against whom the insurer 
is seeking to make a recovery in relation to a claim.

Responding to catastrophes and disasters
Insurers who participate in the new Code agree to respond to disasters and 
catastrophes in a fast, professional and compassionate manner.

For property claims, even where the insured has signed a release for a claim, the 
insurer agrees to consider claims that are re-submitted within one month of the 
claim having been originally settled.
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Complaints-handling procedures
Insurers under the new Code agree to respond to complaints in a fair, transparent 
and timely manner. Other than in exceptional circumstances, complainants will have 
access to information that was available to the insurer in assessing a complaint.

Once it has completed its investigation into a complaint, an insurer will respond to 
the complainant within 15 business days. In all cases, complainants will be kept 
informed of the progress of their complaint.

The new Code also sets out a process by which unresolved complaints may be 
elevated to the status of ‘dispute’ and there are mechanisms around the handling 
of such disputes, including an obligation on the part of the insurer to keep the 
consumer informed of the progress of the dispute every 10 business days.

Monitoring and enforcement
Each participant in the new Code will be monitored by the Insurance Ombudsman 
Service to ensure that they continue to meet the standards of the new Code. Signifi cant 
Code breaches, and failure of an insurer to correct a breach, may be reported to the 
Code Compliance Committee, which may impose sanctions on the insurer.

Insurers and insurance industry participants will have until 18 July 2006 to adopt 
the new Code. It is expected that some participants may adopt the new Code earlier.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Anti-money laundering regulatory reforms

On 15 December 2005, the Federal Minister for Justice and Customs, Senator 
Chris Ellison, announced the release of the exposure draft of the Government’s 
Anti-Money Laundering and Counter-Terrorism Financing Bill (the Bill). 

The new legislation, together with the terrorism fi nancing provisions contained in 
the Government’s Anti-Terrorism Act (No 2) is intended to bring the current 
Australian anti-money laundering (AML) and counter terrorism fi nancing (CTF) 
regime into compliance with global AML/CTF standards by implementing the 
Financial Action Task Force’s (FATF) Forty Recommendations on AML and its Nine 
Special Recommendations on Terrorist Financing.

At this stage it appears that life insurers will be subject to the Bill but that general 
insurers will not be unless they provide other designated services which do fall 
under the Bill (discussed further below). 

FATF’s Forty Recommendations
The Forty Recommendations of the FATF are the international anti-money 
laundering standard. They were fi rst established in 1990, amended in 1996, and 
in 2003 were signifi cantly revised by FATF to address a heightened global concern 
about money laundering. Nine Special Recommendations on Terrorist Financing 
have also recently been adopted by FATF. 

The current FATF recommendations provide an improved, comprehensive and 
consistent framework of measures for combating money laundering and terrorist 
fi nancing. They set minimum standards of action for countries to implement 
according to their particular circumstances and constitutional frameworks. The 
recommendations include supervisory measures to be taken under each country’s 
criminal justice and regulatory systems, preventive measures for fi nancial 
institutions and certain other businesses and professions and measures to facilitate 
international cooperation.

The current AML regime in Australia was recently heavily criticised by FATF in its 
Third Mutual Evaluation Report on Anti-Money Laundering and Combating the 
Financing of Terrorism: Australia, released on 14 October 2005. The Federal 
Government is presently in the process of improving this position by determining 
and settling its approach to implementing the FATF recommendations, the fi rst 
phase of which is the obligations set out in the Bill. These reforms are intended 
to improve on the current regime under the Financial Transactions Reports Act 
1988 (the FTR Act) and the associated regulations that are monitored and 
enforced by the Federal Government’s Australian Transaction Reports and Analysis 
Centre (AUSTRAC). 
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In 2004, the Federal Attorney-General’s Department released, in response to FATF’s 
recommendations, an issues paper on AML and CTF in the fi nancial services sector 
in Australia. The issues paper fl agged potential areas for reform with the intention 
of implementing the following changes to Australia’s present AML regime:

•  expanded customer due diligence requirements for fi nancial institutions;
•  enhanced measures for dealing with the higher money laundering risks associated 

with correspondent banking relationships and politically exposed persons;
•  enhanced transparency through measures to improve information on the 

benefi cial ownership of legal entities, such as companies, and legal 
arrangements, such as trusts; and

•  the extension of AML obligations to non-fi nancial businesses and professions 
such as casinos, real estate agents, dealers in precious metals and stones, 
accountants, trust and company service providers, lawyers, legal professionals 
and notaries.

Consultation process
In 2005 the Federal Government initiated a process of consultation on 
implementation options for AML and CTF reform. Senator Ellison met with 
AUSTRAC and industry representatives a number of times last year to discuss 
FATF’s recommendations and to determine the best approach for implementing 
reform in Australia. At those meetings it was generally agreed that:

•  The FTR Act should be amended to contain general principles with detail 
contained in regulations and rules. The regulations and rules would be formed 
in consultation with industry and industry-specifi c guidelines would also be 
authorised by AUSTRAC. It is envisaged that this framework would require AML 
programs and operating procedures to be put in place by regulated entities, with 
an overall audit role to be carried out by AUSTRAC.

•  Customers already identifi ed under the FTR Act would not need to be re-
identifi ed and there would be no general obligation to re-identify all other 
existing customers. However, it was recognised that, in some cases, existing 
customers may need to be identifi ed on the basis of risk triggers to be 
developed in consultation between government and industry.

•  Foreign politically exposed persons (PEPs) would be identifi ed using procedures 
agreed between industry and AUSTRAC. It was agreed that businesses may use 
either accredited commercial service providers, or rely on customer acceptance 
procedures that rely on self-disclosure. Government will assist industry by 
providing guidance and will develop appropriate customer acceptance forms in 
consultation with industry.

•  Options for non-face-to-face electronic customer identity verifi cation should be 
explored. It was recognised that electronic verifi cation options would need to 
provide the same confi dence in the verifi cation process as face-to-face 
identifi cation. It was agreed that technology neutral standards would be preferred.

•  Options for third-party identity verifi cation were fl agged and need to be 
explored further.

9424 Insurance 3 legislative.indd   183 7/03/2006, 1:25:05 PM



184

It appears from material released by the Investment and Financial Services 
Association (IFSA), the Australian Bankers’ Association (ABA) and other industry 
associations that the fi nancial services industry supports the improvement of the 
anti-money laundering regime in Australia. However, the fi nancial services industry 
generally would prefer that high-level legislative goals be implemented in 
conjunction with industry or sector-specifi c guidelines in preference to a ‘one size 
fi ts all’ prescriptive legislative regime. This approach increasingly appears to be 
supported by the Minister and appears to have been adopted in the Bill.

The Bill
The Bill represents the fi rst stage of AML reform legislation in Australia. It applies 
to designated services provided by the fi nancial services and gambling industry. 
Once the fi rst stage is implemented, the Government has announced that it will 
consider a second stage of reforms to cover designated services provided by lawyers, 
accountants, trust and company service providers, real estate agents and jewellers. 

The framework of the new legislation consists of the Bill as well as Regulations, 
Rules and Guidelines as foreshadowed by the Minister as part of his industry 
consultation (see above). 

The practical, operational detail of the AML/CTF regime will be in the Rules that 
will be drafted by AUSTRAC and will have legislative force. The Guidelines will be 
developed by AUSTRAC in consultation with industry. The Guidelines will not be 
legally binding, but will be issued to assist reporting entities to interpret their 
obligations. It is anticipated that, in time, the Guidelines will represent a ‘best 
practice’ approach for reporting entities.

We understand that the new legislation will replace the FTR Act. The FTR Act will 
be repealed in due course but in the interim the current obligations under the FTR 
Act will continue to apply.

Application

The Bill imposes AML/CTF obligations on a wide range of fi nancial service 
providers, including those in the banking, life insurance, managed funds and 
superannuation sectors, and on the gambling sector. The Bill applies to ‘reporting 
entities’ who provide certain ‘designated services’. The Bill sets out a 
comprehensive list of 64 different types of designated services, including the 
following services which may be relevant to insurers:

•  being involved in funds transfers; 
•   issuing life policies; 
•   issuing sinking fund policies;
•  providing personal advice as a licensed fi nancial adviser in respect of investing 

in securities, derivatives, life policies, ADIs, retirement savings accounts or 
super funds; 

•   issuing pensions or annuities or accepting super fund contributions; and
•  exchanging, collecting or delivering currency.
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The person providing the designated service will only be deemed to be a reporting 
entity if the designated service is provided: 

•  at or through a permanent establishment in Australia; or 
•   by a resident of Australia at or through an overseas permanent establishment of 

that resident; or 
•   by a subsidiary of a company that is a resident of Australia at or through an 

overseas permanent establishment of the subsidiary. 

Obligations

The key obligations of insurance service providers under the Bill include:

•  initial verifi cation of customer identity when accepting business related to a 
designated service;

•  conducting ongoing risk-based customer due diligence throughout the business 
relationship;

•  reporting suspicious matters and specifi ed high-value transactions to AUSTRAC 
whenever reporting obligations are triggered;

•  keeping records of dealings with customers; and
•  developing, maintaining and complying with AML/CTF Programs as prescribed 

by the Rules.

A more detailed description of the obligations imposed by the Bill is set out in the 
AML section of our website (http://www.aar.com.au/aml). Also a short question and 
answer information sheet on the application of the Bill to the insurance industry is 
available from the AML website of the Federal Attorney-General (http://
www.ag.gov.au/aml).

Initial Concerns

Until a full set of Guidelines and Rules become available, it is not possible to 
conduct a detailed assessment of the impact the Bill will have for the insurance 
industry. At this stage, there are a number of matters we would expect to see raised 
during the consultation period which are relevant to insurance, including the 
following: 

•   The defi nition of an ‘approved customer identifi cation procedure’ is still to be 
provided and will need careful examination. 

•   Whether the requirement to verify an existing customer applies is based partly 
on whether there has been a continuous relationship with the customer. Given 
the importance of this exemption to industry, the identifi cation and defi nition of 
what constitutes a ‘continuous relationship’ will need careful consideration. 

•   Low-risk services are yet to be identifi ed. We understand that industry has 
lobbied for all life insurance and superannuation products to be excluded and/or 
classifi ed as low risk. 

•   Verifi cation procedures, the use of electronic verifi cation and the meaning of 
non-face-to-face transactions need to be clarifi ed. 

•   Risk triggers for customer identity re-verifi cation are still to be provided and will 
need careful examination. 
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•  The Bill provides that AUSTRAC can make and issue binding Rules. Although 
there is a general requirement for AUSTRAC to consult with industry, there is no 
obligation on them to do so in connection with the Rules. 

Again a more detailed consideration of issues raised by the Bill can be found on 
the AML part of our website.

Next steps
The Minister has indicated he will seek the Senate’s agreement to refer the Bill to 
the Senate Legal and Constitutional Legislation Committee when Parliament 
resumes in 2006. The Minister has also indicated he wishes to introduce the Bill 
into Parliament in May 2006.
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LEGISLATIVE AND REGULATORY DEVELOPMENTS

Amendments to fi re services contributions
in Victoria

The Victorian Parliament has passed legislation that will dramatically change the 
way property insurers in that state are required to calculate their annual fi re 
services contributions. Part of the intent of the legislation appears to be to increase 
the proportion of fi re service contributions from commercial property insurers. 
However, the unusual terms of the legislation raises questions about their practicality.

The Victoria State Emergency Service Act 2005 (VSES Act) commenced on 
1 November 2005, but those parts of the VSES Act relating to fi re services 
contributions will not commence until they are proclaimed and no proclamation 
date has been announced. The VSES Act contains provisions that are intended to 
achieve a number of outcomes, including the establishment of the Victoria State 
Emergency Service Authority. However, the most controversial aspects of the 
legislation are those that would amend the laws about fi re service contributions, 
which are found in the Metropolitan Fire Brigades Act 1958 (Vic) and the Country 
Fire Authority Act 1958 (Vic). 

Under the existing legislation, insurance companies that insure property in Victoria 
against the risk of loss or damage caused by fi re are required to contribute 75 per 
cent of the annual budget for Victorian fi re services. The amount payable by a 
particular insurer is determined by the percentage that its premium income 
represents compared with the premium income of all other insurers who insure 
property against fi re. The legislation requires insurers (or else property owners and 
their brokers) to submit an annual return disclosing their premium income in 
respect of relevant policies.

The percentage attributable to each individual insurer is not known at the date of 
the issue of each policy, so the insurer allocates to particular policies its estimate 
of the amount it will require to pay this contribution. This allocation is referred to 
by insurers as the ‘fi re services levy’, but is actually a recovery by the insurer from 
the policyholder of an amount that the insurer estimates it will be required to pay 
to the fi re services authorities. Insurers are unable to calculate the exact amount 
they need to allocate to particular policies and, therefore, may either over-recover 
or under-recover in a particular year.

The VSES Act proposes a number of important changes to the process of the 
allocation of fi re services contributions, including the introduction of a notional 
premium for deductibles and also a deduction for net ratings.
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Notional premium for deductibles
The VSES Act states that the returns required to be submitted to the relevant fi re 
services authority by insurers and intermediaries must, in each case: 

     include a notional premium for deductibles of $10,000 or more calculated in accordance 
with the prescribed formula.

It is the introduction of a ‘notional premium’ that will have the effect of shifting the 
balance of contributions towards commercial property insurers. This is because 
residential property typically carries smaller deductibles, while the deductible on 
commercial property, which may be many tens or hundreds of thousands of dollars, 
will now be notionally reduced so that the insurer will be deemed to have received 
income for a large proportion of the uninsured risk.

This raises the question of whether there is any ‘prescribed formula’ that can 
equitably be applied to the distribution of fi re services contributions.

There are many factors that determine the structure and amount of a deductible, 
particularly in relation to commercial property insurance. Some of these factors 
originate with the insured, such as a decision to retain a greater share of the risk of 
loss in return for a reduced premium. Other factors originate with the insurer, such 
as a decision not to insure risks involving high-frequency claims.

In addition, it may not be possible to identify a single deductible for some policies of 
insurance against fi re, particularly where they are issued for large commercial property 
portfolios. For example, different deductibles may apply for different types of insured 
perils. It is diffi cult to see how the application of a notional premium to any deductible 
above $10,000 can be practical, given the complexity of these arrangements.

The VSES Act also does not make clear what constitutes a ‘deductible’. 
Commercial insurances often involve a complex interaction within a ‘program’ of 
insurance policies where there may be multiple layers of insurance. 

The imposition of a notional premium on deductibles has the potential to reduce 
the incentive for property owners to carry signifi cant proportions of the risk of loss. 
In other words, the notional premium may distort the risk management practices of 
insureds with large deductibles. Further, it may be thought that it is possible to set 
a notional premium by reference to an average rate for a particular class of 
property. However, that will lead to a further distortion because that approach does 
not distinguish between property that is well-secured and property that is a 
signifi cant fi re risk. The risks associated with such property may vary by reason of 
the structure of, or equipment in, the property and also the use to which the 
property is put by its occupants.

A further unanswered question is how the VSES Act will be applied to discretionary 
mutual funds, which is an increasingly popular vehicle used by property owners to 
reduce the costs associated with insurance of commercial property by pooling funds 
to meet losses within specifi ed limits.
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Deduction for net ratings
The VSES Act also proposes that the returns required to be submitted to the 
relevant fi re services authorities by insurers and intermediaries must in each case:

     include as a discount any reduction in gross premiums as a result of the use of net rating 
in the relevant policies of insurance.

‘Net rating’ is proposed to be defi ned as:

     any practice or device adopted by an insurance company involving the waiving of 
commission or brokerage by an insurance intermediary which has the effect of reducing 
the premium payable to the insurance company.

This raises some further issues of practicality since insurers do not ordinarily possess 
or have access to the information necessary to make the disclosure required.

The VSES Act will not come into operation until it is proclaimed. It would be 
unfortunate if the issues raised above were not resolved before the legislation 
commences, but, at this stage, it appears that clarifi cation can only be achieved 
through amending legislation.
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In this case, the Singapore Court of Appeal considered whether 
an employee was contractually entitled to insurance monies 
payable under policies taken out by his employer. The court also 
considered whether a trust had been created in the employee’s 
favour, with the employer holding the monies as trustee.

The appellant (Intergraph) maintained three group insurance policies (life policy, 
accident policy and hospital policy), paid all premiums under the policies and was 
the named assured in each. Upon the occurrence of the prescribed events to any of 
Intergraph’s employees, Aviva Ltd became liable to pay Intergraph certain sums of 
money.

The respondent (Mr Zhang), an Intergraph employee, was injured in an accident 
while on a business trip. Intergraph received a total of S$468,089.50 from Aviva 
for that accident. Clause 11 of Mr Zhang’s employment contract (the contract) 
mentioned medical, dental and hospital schemes only. There was no mention of a 
life insurance or accident scheme in that clause. However, Intergraph’s employee 
handbook (the handbook) specifi ed that all employees were entitled to the benefi ts 
of insurance protection and specifi ed the life and accident policies. Intergraph 
offered to pay S$373,824, which represented 80 per cent of the money it had 
received. Mr Zhang rejected the offer and commenced an action for the payment of 
the entire amount received by Intergraph on the basis that:

•   Mr Zhang was contractually entitled to the insurance monies under clause 11 of 
the contract, which impliedly incorporated the terms of the handbook; or

•  a trust had been constituted in Mr Zhang’s favour and Intergraph held the 
monies as trustee for him.

Intergraph disputed Mr Zhang’s claim and contended that it was entitled to the 
insurance monies as it was the party contracting with the insurers and could decide 
what to do with the insurance monies. Intergraph also counterclaimed on the basis 
that, if Mr Zhang was entitled to the insurance monies, Intergraph was entitled to 
set-off various expenses it had incurred from the accident and therefore liable to 
pay only the balance of the monies to Mr Zhang.

First instance
At fi rst instance, Mr Zhang was successful in claiming S$468,089.50. The High 
Court held that, although the terms of the handbook had not been incorporated into 
the contract, Mr Zhang was entitled to his claim in contract as clause 11 had to be 
construed to include the benefi ts due under the policies. Further, the trial judge 
held that, since Intergraph had no insurable interest in Mr Zhang, the company 
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must have intended to benefi t its employees under the policies and, therefore, held 
the insurance monies on trust.

Court of Appeal
1. Contractual entitlement

The Court of Appeal found that for the terms of the handbook to have been 
impliedly incorporated into the contract, Mr Zhang had to establish that it was the 
intention of both Intergraph and Mr Zhang that the terms of the handbook were to 
be part of the contractual documents. As there was no evidence of Mr Zhang’s 
intention, the court held that the terms of the handbook had not been incorporated. 

The court agreed with the trial judge that the terms of the handbook could be used 
to elaborate on the schemes specifi ed in the contract. However, the court held that, 
as there was no mention in the contract of life insurance or personal injury scheme, 
the trial judge had erred in deciding that clause 11 should be construed to include 
the benefi ts due under the life policy and accident policy found in the handbook.

2. Trust argument

The Court of Appeal decided it was unnecessary to consider whether an employer 
has an insurable interest to demonstrate that Intergraph had taken out the policies 
to benefi t its employees. The question was whether a trust had been created in 
favour of its employees and it was wrong to equate an intention to benefi t the 
employees with an intention to create a trust. Therefore, Mr Zhang’s claim on trust 
also failed.

As the court held that Intergraph was entitled to the insurance money from the 
policies, it was not necessary to consider the question raised in Intergraph’s 
counterclaim.

This case illustrates that courts will require express provisions in 
an employment contract in order for employees to be contractually 
entitled to insurance monies payable under policies taken out by 
an employer. Further, in order to establish that a trust has been 
created, courts will require clear intention to establish a trust 
rather than an intention simply to benefi t employees.
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In a case of double insurance, what impact would the fi rst 
insurer’s settlement of a claim have on its ability to share the loss 
with the second insurer when the settlement had been concluded 
without reference to the second insurer? The High Court of 
Singapore found that, in such circumstances, it may be 
inequitable for the doctrine of contribution to apply.

QBE Insurance (International) Limited (QBE) insured IRE Corporation Limited 
(IRE), providing cover to IRE and all of its subcontractors. Winterthur Insurance 
(Far East) Pte Limited (Winterthur) insured LSW Scaffolding (LSW), a subcontractor 
of IRE. An employee of LSW was injured during the course of his work and brought 
an action against both LSW and IRE. QBE and Winterthur agreed that QBE’s 
lawyers would take conduct of the proceedings on behalf of both IRE and LSW, 
pending further investigation. It was also agreed that QBE’s lawyers would examine 
which of the two policies responded to LSW’s loss. If only Winterthur’s policy 
responded, Winterthur could then appoint lawyers to take over the conduct of 
LSW’s defence. 

Following this initial agreement, Winterthur attempted to establish correspondence 
with QBE over a number of months. After receiving no response, Winterthur wrote 
to QBE’s lawyers stating that they were assuming that only QBE’s policy responded 
to LSW’s claim and they would therefore be treating the matter as closed. Some 15 
months later, QBE’s lawyers responded, stating that they were of the view that both 
policies responded and that Winterthur should make a contribution of 50 per cent 
towards the loss. Throughout this period QBE’s lawyers had proceeded to conduct 
the litigation without any reference to Winterthur. Indeed, only two days earlier QBE 
had consented to interlocutory judgment being entered against LSW with the action 
against its own insured, IRE, being discontinued. Winterthur refused to make the 
contribution. QBE sought a declaration that Winterthur was liable to contribute to 
the loss on two grounds:

1. that Winterthur had agreed as part of the initial agreement to contribute towards 
meeting the claim of LSW; and

2. that the doctrine of contribution should apply.

Both grounds were rejected. The court found that, on the evidence, there had been 
no agreement to share liability and, even if there had been, QBE was in breach of 
it, thereby permitting Winterthur to treat itself as discharged. In addition, it held 
that QBE’s silence amounted to a representation upon which Winterthur had relied 
to its detriment (losing the opportunity to resist the injured workman’s claim or 
otherwise limit LSW’s liability). QBE was, therefore, also estopped from relying on 
the agreement. 

ASIA REVIEW – SINGAPORE 

Loss of the right to contribution

Case Name:
QBE Insurance (International) 
Limited v Winterthur Insurance 
(Far East) Pte Limited

Citation:
(2005) 1 SLR 711, High Court 
of Singapore per Ang JC 

Date of Judgment:
24 January 2005

Issues:
•   Double insurance
•   Contribution
•   Promissory estoppel
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The court accepted that the equitable doctrine of contribution would ordinarily 
apply as between the insurers in a situation of double insurance. However, the 
court noted that contribution presupposes a common liability. In this instance, 
QBE’s conduct had denied Winterthur the opportunity to consider whether, as 
between IRE and LSW, any liability attached to the latter. Even if both were liable, 
the question of apportionment of blame between IRE and LSW would have to be 
decided, with Winterthur contributing only to the liability apportioned to LSW.
The court held that it was wholly unreasonable for QBE to remain silent, 
withhold pleadings from Winterthur and consent to judgment against LSW without 
consulting Winterthur. The court concluded that, in these circumstances, the 
balance of equity came down clearly in favour of Winterthur and the claim for 
contribution was rejected.

This case highlights the dangers for an insurer acting without 
reference to the other insurer in a situation of double insurance. 
If an insurer conducts or settles litigation in such circumstances 
without keeping the other insurer informed of and involved with 
developments, it is at risk of losing its right to a contribution 
from the other insurer. 
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ASIA REVIEW – SINGAPORE 

Considerations for the doctrine of double 
insurance

Case Name:
China Insurance Co (Singapore) 
Pte Ltd v Liberty Insurance Pte 
Ltd (formerly known as Liberty 
Citystate Insurance Pte Ltd)

Citation:
[2005] 2 SLR 509, High Court 
of Singapore per Phang Boon 
Leong JC

Date of Judgment:
28 February 2005

Issues:
•   Admissibility of evidence
•   Double insurance 

The Singaporean High Court examined the principles and 
application of the doctrine of double insurance.

BT Engineering (BT) procured a ‘workmen’s compensation – industrial risks’ policy 
from Liberty Insurance. Subsequently, the insured obtained a workmen’s 
compensation policy from China Insurance. Both policies embraced BT and Keppel 
Shipyard as the insured. 

One of BT’s employees was injured in an accident while working on a vessel in the 
Keppel shipyard and commenced proceedings for damages. The plaintiff did not 
dispute liability under its policy to indemnify the insured. However, the plaintiff 
also sought a declaration that the defendant was legally liable to indemnify it for 
50 per cent of any amount that it might be liable to pay BT under the doctrine of 
double insurance. 

The issue to be resolved was whether the plaintiff’s policy covered the same subject 
matter and risk as the defendant’s policy. The defendant argued that its policy was 
an annual policy that was not meant to extend to cover the insured’s work on the 
vessel. In support of this argument, the defendant relied on the fact that it did 
issue policies (with a higher premium) that covered marine-related risks different 
from the policy issued to the insured.

The court examined the risks covered in the plaintiff’s and defendant’s policies. A 
plain and reasonable construction of the documents revealed that the risks covered 
by both insurers were different. This conclusion was supported by the different 
headings of the respective policies and by the fact that the plaintiff’s policy 
coverage was for the specifi c project during which the employee was injured. 

The High Court concluded that an insurer could not look towards another insurer 
for contribution towards a loss unless the latter covered the same insured against 
the same risk that had materialised. 

The court also undertook a lengthy examination of the parole evidence rule and the 
admissibility of extrinsic evidence to assist the court in establishing the factual matrix.

The plaintiff’s application was dismissed.

It is essential for contribution to be ordered in the case of 
double insurance that the same risk of the same insured be 
covered by both policies.
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ASIA REVIEW – HONG KONG

Harbourfi eld falls foul of Falcon

Case Name:
Harbourfi eld Engineering Co Ltd 
v Falcon Insurance Co (Hong 
Kong) Ltd

Citation:
[2005] 706 HKCU 1, High 
Court of Hong Kong per Wong J

Date of Judgment:
2 June 2005

Issues:
•   Contract of insurance 

– wrongful repudiation
•   Assessment of damages

If an insurer wrongfully repudiates a contract of insurance, this 
does not automatically mean that the insured is entitled to 
damages. The question still remains as to whether the risk in 
issue is covered by the terms of the policy. 

Harbourfi eld operated a decorating and engineering business in Hong Kong. 
Between 1 April 1998 and 31 March 1999, Harbourfi eld contracted with the 
Incorporated Owners of Cosmopolitan Centre (the centre) to maintain the centre’s 
drinking and fl ushing water systems. The contract did not include maintenance of 
the fi re service system, fi re service pump or back-up dynamo at the centre.

In order to comply with its public liability obligations, Harbourfi eld took out insurance 
(the policy) with Falcon Insurance (Falcon) for its contractual duties to the centre.

On 28 January 1999, the centre’s ground fl oor was badly damaged after a case of 
arson in which an innocent person was killed (the deceased). As a result, 
Harbourfi eld was charged with maintaining and repairing fi re equipment without a 
licence. At trial, Harbourfi eld pleaded guilty to this charge ‘only for convenience’.

Two years later, the estate of the deceased sued Harbourfi eld for damages for 
breach of statutory duties and negligence that resulted in the death of the 
deceased. Harbourfi eld immediately informed Falcon of this action. Several months 
later, Falcon’s lawyers (Deacons) wrote to Harbourfi eld repudiating Falcon’s liability 
under the policy.

The action by the deceased was eventually settled and Harbourfi eld was discharged 
from all liabilities with no order as to costs. Up to that point, Harbourfi eld had 
incurred legal costs and disbursements of HK$1,012,260.

In the meantime, Harbourfi eld commenced the present proceedings against Falcon, 
seeking a declaration that Falcon had wrongfully repudiated the policy.

At fi rst instance, the court Suffi ad held in favour of Harbourfi eld on the basis that 
the grounds argued by Falcon to repudiate the policy were wrongful. His Honour 
awarded damages to Harbourfi eld for the wrongful repudiation (to be assessed), as 
well as costs. Falcon appealed this decision to the Court of Appeal and was again 
unsuccessful. Falcon then appealed to the Court of Final Appeal. However, this 
appeal was withdrawn by Falcon with costs to Harbourfi eld.

In spite of their agreement as to costs, the parties could not reach an agreement as 
to damages and so sought an assessment of damages.
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For Justice Wong, the position was clear: Harbourfi eld were not entitled to any 
damages because the fi re was not covered by the terms of the policy. On a proper 
construction of the contract:

     … the liability of Falcon was to indemnify Harbourfi eld only in respect of accidents 
caused through the fault or negligence of Harbourfi eld or its employees whilst engaged in 
the business upon or about the premises.

At all stages throughout the litigation, it was Harbourfi eld’s case that the fi re was 
not caused through any fault or negligence on their part or the part of any of their 
employees. As such, the risk that was the subject of Harbourfi eld’s claim was not 
an ‘accident’ that fell within the mandatory terms of the policy.

Equally, Falcon’s liability under the policy to indemnify Harbourfi eld for legal costs 
and expenses only arises for legal costs and expenses incurred over a risk covered 
by the policy.

On these grounds, his Honour ruled in favour of Falcon and ordered that 
Harbourfi eld pay Falcon’s costs.

This decision emphasises the importance of understanding the 
risks covered by an insurance contract before enforcing its 
terms. As was seen here, there is no point in engaging in litigation 
for wrongful repudiation of a contract of insurance if you are 
not entitled to indemnity under the relevant policy in any event.
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ASIA REVIEW – HONG KONG

Arbitrator’s award will stand unless signifi cant 
error occurs

Case Name:
United India Insurance Co Ltd 
v The New India Assurance Co 
Ltd & Anor

Citation:
2005 HKCU Lexis 536; [2005] 
569 HKCU 1, High Court 
of the Hong Kong Special 
Administrative Region – Court 
of First Instance per Reyes J

Date of Judgment:
16 March 2005

Issues:
•   Application for leave 

against arbitrator’s award – 
section 23 of the 
Arbitration Ordinance, 
Chapter 341 (HK)

•   Construction of insurance 
contract

•   Claim for downward 
adjustment of premium

This case concerns an insurer’s application to the Hong Kong 
High Court for leave to appeal the arbitrator’s award for a 
downward adjustment (and subsequent refund) of an insurance 
premium. The insurers were unable to show that the arbitrator 
made obvious or serious errors in his construction of the slip and 
the policy and in reaching his conclusions.

Hyundai obtained employees’ compensation insurance from United India for a 
particular construction project. At a later stage, Hyundai sought a downward 
adjustment of the insurance premium. United India refused to adjust the premium. 
Hyundai later referred the dispute to an arbitrator. The arbitrator granted Hyundai a 
downward adjustment (and consequent refund) of the premium.

Section 23 (3)(b) of the Arbitration Ordinance, Chapter 341 (Hong Kong) provides 
that an appeal on any question of law may be brought by any party with leave of the 
court unless the parties have entered into an agreement excluding the right to appeal. 

United India’s insurance portfolio was in run-off with New India. United India and 
New India (the insurers) sought leave to appeal against the award of the arbitrator. 

Justice Reyes refused leave to appeal, fi nding that none of the insurers’ arguments 
established obvious or serious errors on questions of law. In reaching this decision, 
Justice Reyes considered the following arguments:

•  The insurers argued that the arbitrator wrongly construed the phrase ‘Premium 
adjustable at the Certifi ed Total Contract Value’ (the phrase) in the slip. The 
arbitrator construed the phrase by reference to its words and market practice. 
He concluded that the phrase referred to the value of the construction works at 
the end of the insurance period, rather than the end of the construction 
contract. Justice Reyes found no obvious or serious error.

•   The insurers further argued that the arbitrator wrongly concluded that condition 
8 of the policy should be rectifi ed. After construing the phrase in the slip, the 
arbitrator held that there was clear evidence of a ‘prior agreement and common 
intention between Hyundai and the insurers’ and that the prior agreement was 
not accurately refl ected by condition 8. The arbitrator thought condition 8 
should have referred to the adjustment of premium by reference to the total 
contract value at the end of the insurance period. Therefore, the arbitrator held, 
Hyundai could seek rectifi cation of condition 8. Justice Reyes saw no obvious or 
serious error.

•   The insurers then argued that the arbitrator wrongly concluded that Hyundai 
had not affi rmed the unrectifi ed policy when Hyundai negotiated for renewal. 
The arbitrator held that Hyundai’s actions during the negotiation of the renewal 
were consistent with reserving a right to premium adjustment. The question of 
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refund was not raised because Hyundai was anxious to achieve a renewal in the 
very short time available. Justice Reyes found no obvious or serious error.

•   The insurers argued that the arbitrator wrongly construed condition 10 of the 
policy, which relevantly provided:

       If the Company [United India] shall disclaim liability to the insured for any claim 
hereunder and such claim shall not within twelve calendar months from the date of 
such disclaimer have been referred to arbitration under the provision herein 
contained then its claim shall for all purposes be deemed to have been abandoned 
and shall not thereafter be recoverable.

•   The arbitrator construed the word ‘claims’ in condition 10 as ‘claims against 
[Hyundai] for which it seeks indemnity under the Policy and not to other claims 
which may arise’. Hyundai’s right to a refund therefore did not fall under 
condition 10. Justice Reyes saw no serious error.

•   The insurers fi nally argued that the arbitrator wrongly concluded that, even if 
condition 10 was construed in the way the insurers asserted, Hyundai did not 
abandon its claim for a refund. The insurers alleged that the arbitrator reached 
this conclusion by ignoring clear communications and correspondence between 
the parties. The arbitrator considered the evidence available and concluded that 
there was no abandonment of the right to premium refund, even if condition 10 
was construed in this particular way. Justice Reyes found that the insurers 
sought, in effect, to re-litigate questions of fact, not questions of law. The court 
could not consider matters of fact in this application for leave to appeal.

As the insurers could not persuade the court of any obvious or serious error on the 
arbitrator’s part, Justice Reyes dismissed the insurer’s application.

This decision illustrates that courts are reluctant to interfere with 
an arbitral award, unless the arbitrator’s award was infl uenced 
by signifi cant error. The court will not allow a party in effect to 
re-litigate matters of fact as opposed to questions of law.
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ASIA REVIEW – HONG KONG

Approval of transfer of long-term insurance 
business 

Case Name:
Re Winterthur Life & Anor

Citation:
[2005] 835 HKCU 1, High 
Court of the Hong Kong Special 
Administrative Region – Court 
of First Instance per Kwan J

Date of Judgment:
24 June 2005

Issues:
•   Transfer of long-term 

insurance business
•   Sanction of transfer by 

court under section 24 of 
the Insurance Companies 
Ordinance, Chapter 41 (HK)

•   Objections by policyholders 

This case concerns the process of approval by the court, under 
section 24 of the Insurance Companies Ordinance (HK), of a 
scheme to transfer all long-term insurance business from the 
principal company to a wholly owned subsidiary specifi cally 
incorporated for this purpose. The court had to consider 
statutory requirements and objections by policyholders.

Winterthur Life, a Swiss company, had been operating in Hong Kong through a 
branch offi ce (Winterthur HK), and had been authorised by the Insurance Authority 
(HK) to carry on the business of effecting long-term insurance contracts falling 
within certain classes. It wanted to change its operating structure from a branch to 
a wholly owned subsidiary, inter alia, to gain access to the PRC life insurance 
market. Hong Kong companies can take advantage of preferential access conditions 
under the Mainland-Hong Kong Closer Economic Partnership Arrangement. 
Winterthur Life incorporated Winterthur Life (Hong Kong) Limited (WLHK) for the 
purpose of receiving business transferred under a scheme (the scheme).

This was a petition by Winterthur Life and WLHK to the court under s24 of the 
Insurance Companies Ordinance, Chapter 41 (HK) (the Ordinance), seeking the 
sanction of a scheme for the transfer of all long-term business carried on by 
Winterthur HK in Hong Kong from Winterthur Life to WLHK. 

The proposed scheme would implement only a few changes to the transferred policies:

•  WLHK would replace Winterthur Life as the insurer under the transferred 
policies;

•  the governing law would change from Switzerland law to Hong Kong law; and
•  the place of payment would change from Switzerland to Hong Kong.

Under the scheme, policyholders would not be entitled to opt out of the transfer or 
to receive a return of their premiums or any form of compensation.

Compliance with statutory requirements
When determining whether to sanction a scheme, the court has to be satisfi ed that 
the following requirements, listed in s24(2) and (3) of the Ordinance, have been 
complied with:

•  the petition has been accompanied by a report of an independent actuary on 
the terms of the scheme;

•  a notice (the notice) has been published in the Gazette, in a specifi ed English-
language newspaper and a specifi ed Chinese-language newspaper;
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•  a statement, setting out the terms of the scheme and a summary of the 
actuary’s report indicating the actuary’s opinion on the scheme’s likely effects 
on the policyholders, has been sent to each of the policyholders and every 
member of the insurer;

•   copies of the petition, the actuary’s report, and the statement to the 
policyholders and members have been served on the Insurance Authority at 
least 21 days prior to the court hearing; and

•  copies of the petition and the actuary’s report have been available for inspection 
at the Hong Kong offi ces of the insurer at least 21 days after the fi rst 
publication of the notice.

Justice Kwan found that the Ordinance requirements had complied with directions 
previously made by the court. The actuary’s report concluded that the scheme 
would ‘not materially adversely affect the benefi t expectations and the security of 
current policyholders’.

The Insurance Authority, which had been consulted and kept informed throughout 
the process, confi rmed that it would formally authorise WLHK under s8 of the 
Ordinance to carry on the certain long-term business once the scheme had been 
sanctioned by the court.

Objections received
Out of more than 40,000 policyholders of Winterthur HK, about 220 contacted 
Winterthur about the scheme. Under s24(5)(b) of the Ordinance, any person who 
alleges that they would be adversely affected by the scheme is entitled to be heard. 
At the hearing, Justice Kwan heard submissions from fi ve policyholders.

Approach of the court
As s24 of the Ordinance is based on the former s49 of the Insurance Companies 
Act 1982 (UK), Justice Kwan considered United Kingdom authorities for the 
function and the approach of the court in exercising its powers under s24. Justice 
Kwan concluded that the court was required to compare: 

•   the contractual rights and reasonable expectations of the policyholders if the 
scheme were not implemented; and 

•  the contractual rights and reasonable expectations of the policyholders if the 
scheme were implemented; and 

then to decide whether implementation of the ‘scheme as a whole is fair as 
between the interests of the different classes of persons affected’.1

Justice Kwan dealt with the substantive objections raised in the following broad 
categories:

•  Rights and benefi ts of Winterthur HK policyholders – As all rights and benefi ts 
under the policies would be transferred without amendments, except for the 
specifi c changes identifi ed above, Justice Kwan found policyholders would not 
be adversely affected.

1 Re AXA Equity and Law Life Assurance Society Plc [2001] 2 BCLC 447 at 468e to 469b per Evans-Lombe J summarising 

Hoffman J (as he then was) in Re London Life Association Ltd, 21 February 1989, unreported.
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•  Transfer without the consent of Winterthur HK policyholders – Under s24 of the 
Ordinance, the court has the power to sanction a scheme for the transfer of 
long-term business subject to certain conditions. Other than that, the company’s 
discretion to dispose of its assets or to make other provisions for its business is 
only limited by legislation regulating the insurance industry.

•  No opt-out or return of premiums – Justice Kwan held that it is not the court’s 
duty to consider whether particular provisions could be improved. The failure to 
provide for an opt-out provision does not go to the question of fairness and, 
therefore, the complaint will not jeopardise the scheme.

•  Financial position of WLHK – WLHK is a wholly owned subsidiary of Winterthur 
Life and also part of the Credit Suisse Group. Giving signifi cant weight to the 
actuary’s report and the confi rmation by the Insurance Authority that WLHK will 
be required to have a solvency margin of 150 per cent of the Statutory Solvency 
Margin (which is the generally adopted guideline margin) and no more, Justice 
Kwan found that the scheme, as a whole, was not unfair.

•   Reduction in the solvency margin – As policyholders have no entitlement to 
cover in excess of the Statutory Solvency Margin and surely not in excess of 
150 per cent of the margin, Justice Kwan found the security of the 
policyholders will not suffer through the scheme.

•  Change of governing law – No particular provision had been pointed out to 
Justice Kwan that, because of the change in governing law, would materially 
affect the rights and entitlements under the policies. Winterthur Life made a 
number of arguments as to why it was appropriate to change the governing law 
from Swiss law to Hong Kong law. Justice Kwan saw no substantial unfairness 
in the change of governing law.

Conclusion
Justice Kwan exercised the discretion under s24 of the Ordinance and made orders 
to sanction the scheme.

This decision shows the great emphasis and reliance placed by 
the court on the report by the independent actuary. It also 
illustrates the approach a (Hong Kong) court might take in 
determining whether to sanction a particular scheme.
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