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Introduction

The 2009 Annual Review of Insurance & Reinsurance Law comes to you this year in a new electronic format. The Review is available 
both online and on a simple-to-use USB stick and contains all of the usual information. We have introduced links in each of our case 
studies to the underlying case report and we hope that this format will be much more user-friendly in the electronic age.

We would appreciate any feedback you have as to the usefulness of the new format and any improvements we can make in the future.

The Insurance and Reinsurance Practice Group of Allens Arthur Robinson continues to grow and prosper and, in the past year, we 
have been involved in a number of exciting pieces of work for our clients.

We look forward to working with you over 2010 and in future years and we hope that you find that this publication is a useful way of 
reviewing the 2009 year and the developments in insurance law in that period.
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In this case, the Full Federal Court considered whether or not an 
administrator's refusal to disclose to a creditor details of a company's 
insurance arrangements amounted to an abuse of process.

Wingecarribee Shire Council (the council) sued Lehman Brothers Australia Limited 
for damages in relation to investment advice provided by Lehman. Following the 
commencement of proceedings, administrators were appointed over Lehman.

In due course, the council was asked to approve a deed of company arrangement 
(DOCA) and it argued it could not do so in the absence of detailed information 
about Lehman's insurance arrangements. This was because:

• the DOCA gave limited information on the existence of three separate policies of 
insurance that may or may not have responded to claims made against Lehman;

• any insurance monies recovered were to be made available to one class of 
creditors under the DOCA but not to others (and the council did not know which 
class it fell into); and

• the DOCA provided that all claims against Lehman by all of its creditors would 
be extinguished if the deed were approved.

The council sought orders from the Federal Court to compel the production of the 
insurance policies. It argued that the court had the power to do so under section 
23 of the Federal Court of Australia Act 1976 (Cth), which is a general 
discretionary power that permits the court to make such orders as it thinks are 
appropriate.

At first instance, Justice Rares held that the policies should be produced, on the 
basis that it would have been an abuse of process for the DOCA to be passed 
without such disclosure being made before the creditors were obliged to release the 
company and its directors from all of its liabilities.

Lehman appealed, and the Full Federal Court upheld the appeal on the basis that 
no abuse of process had been identified by the council. In particular, the full court 
found that:

• in enacting the Corporations Act 2001 (Cth), Parliament intended that a DOCA 
could extinguish the rights of creditors and so this, of itself, could not amount 
to an abuse of process that the Federal Court of Australia Act was able to 
correct;

• there was no abuse in the administrators forming an opinion that the DOCA 
should be accepted without providing more detailed information on the 
company's insurance arrangements; and

GeneRAL InSuRAnCe LAW

Disclosure of insurance policies to the creditors of a 
company under administration

Case Name:

Lehman Brothers Australia 
Limited v Wingecarribee Shire 
Council

Citation:

(200�) 176 FCR 120; (200�) 
72 ACSR 251; [200�] FCAFC 
63, Full Court of the Federal 
Court of Australia per Jacobson, 
Middleton and Perram JJ

Date of Judgment:

26 May 200�

Issues: 

• A creditor's entitlement 
to obtain details of a 
company's insurance 
policies before approval 
of a deed of company 
arrangement
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• there was no evidence to show that the absence of information about the 
company's insurance position would have an effect on the vote to accept the 
DOCA or that the administrators were acting in bad faith.

This decision is one of a number of recent attempts by third parties to 
obtain access to a company's insurance arrangements1. Although the 
council failed to obtain details of Lehman's insurance arrangements via 
the Federal Court of Australia Act, an alternative route would have been to 
persuade the court to exercise its discretion to set aside the DOCA under 
s445D(1)(f)(i) of the Corporations Act on the basis that it operated 
unfairly against creditors. The creditors are currently appealing to the Full 
Federal Court to determine whether or not a DOCA can require creditors to 
release a company from future direct claims.

A complete case report can be found at: 
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/200�/63.html

1 See also Kirby v Centro Properties Limited [2006] FCA 695 (page 11) and Merim Pty Ltd v Style Ltd [200�] FCA 314, (page 17)

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2009/63.html
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GeneRAL InSuRAnCe LAW

Is a mediation reason enough to order the disclosure of a 
party's insurance arrangements?

Case Name:

Kirby v Centro Properties 
Limited

Citation:

(200�) FCA 6�5, Federal Court 
of Australia per Ryan J 

Date of Judgment:

26 June 200�

Issues:

• Compelling parties 
to disclose insurance 
arrangements before 
mediation

• Discovery of insurance 
arrangements if relative to 
an issue in the proceedings

In this case, the Federal Court considered whether or not a respondent to a 
class action ought to be compelled to disclose its insurance arrangements 
following an order for a mediation.

Mr Kirby was the representative applicant in one of two class actions brought 
against Centro, which alleged that it failed to comply with its continuous disclosure 
obligations under the listing rules of the Australian share market. 

Following an order for compulsory mediation, Mr Kirby sought the production of a 
number of policies of insurance held by Centro, including its D&O cover. This was 
sought on the following three alternative grounds:

• it would allow the court properly to approve any settlement reached, as required 
under the Federal Court of Australia Act 1976 (Cth);

• it would be consistent with the court's case management principles, and would 
avoid a 'hollow' outcome from mediation, which would result if a settlement 
could not be satisfied by Centro and it was uninsured; and

• in any event, the documents were discoverable because they related to a matter 
in issue in the proceedings.

Justice Ryan rejected each of these grounds, and restated the general principle 
that a contract of insurance between a respondent and a third party will be 
irrelevant to any cause of action pleaded against the contract.

Justice Ryan held that a mediation could never constitute a reason to compel the 
disclosure of insurance policies. There would be an immediate and obvious 
prejudice to Centro if its insurance arrangements were disclosed before mediation, 
because the applicant would know the exact financial capacity of the company to 
meet any judgment.

So far as any settlement approval was concerned, there was no evidence that the 
applicant's solicitors would be unable to form a view as to the reasonableness of 
any proposed settlement outcome of the mediation, as required when seeking the 
court's approval of any settlement under the Federal Court of Australia Act.

At a time when the courts are dealing with more frequent applications by 
third parties for the disclosure of defendants' insurance policies1, the 
Federal Court's decision, reinstating the general prohibition against 
disclosure, will be welcomed by insurers.

1 See also Lehman Brothers Australia Ltd v Wingecarribbee Shire Council [200�] FCAFC 63 (page �) and Merim Pty Ltd v Style Ltd 

[200�] FCA 314 (page 17).



12

A complete case report can be found at: 
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/200�/6�5.html

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2009/695.html
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Case Name:

Chief Commissioner of State 
Revenue v Qantas Airways 
Limited 

Citation:

[2006] nSWCA 163, new 
South Wales Court of Appeal 
per Ipp, Campbell and 
Macfarlan JJA

Date of Judgment:

15 July 200�

Issues: 

• exemption of stamp duty 
tax on premiums paid to 
unregistered or unauthorised 
general insurers

• Registration and 
authorisation of insurers 
under the Duties Act 1997 
(nSW) or Insurance Act 
1973 (Cth)

The New South Wales Court of Appeal determined that no stamp duty was 
payable by an insured under the Duties Act 1997 (NSW) on premiums paid 
before 20 June 2006 to insurers that were not registered or authorised 
general insurers.

From 1 August 2001 to 31 March 2006, Qantas paid a premium to insurers that 
were not registered or authorised general insurers under the Duties Act or the 
Insurance Act 1973 (Cth). The Chief Commissioner assessed that stamp duty of 
$5,154,166 was payable in respect of the premiums under the Duties Act. Qantas 
objected to the assessments. The Chief Commissioner disallowed the objections. 
Qantas appealed to the nSW Supreme Court from the Chief Commissioner's 
decision, and was successful1. The Chief Commissioner appealed to the Court of 
Appeal. 

The issue before the Court of Appeal was whether the provisions of the Duties Act 
applied to the premiums Qantas had paid. Qantas contended that the definition of 
'insurer' under the Duties Act did not encompass the insurers to which it paid 
premiums, and therefore no stamp duty was payable. The resolution of this issue 
turned on the definitions of 'insurer' and 'general insurer' in the Duties Act. 

The court noted that 'insurer' was defined as a 'life company that writes life 
insurance or a general insurer'; and the definition of 'general insurer' required that 
the insurer be authorised as a general insurer under the Insurance Act. 

The court found that, because the insurers in question were neither life companies 
writing general insurance nor authorised general insurers under the Insurance Act, 
the provisions of the Duties Act did not apply to them, and therefore no stamp duty 
was payable by Qantas. The court disagreed with the Chief Commissioner's 
argument that the definition of 'insurer' in the Duties Act should be disregarded. 
Accordingly, the court dismissed the Chief Commissioner's appeal.

Insureds who have paid stamp duty under the Duties Act on premiums 
paid to insurers, where those insurers were not registered or authorised 
general insurers, should seek advice as to whether they might be entitled 
to refunds.

A complete case report can be found at: 
http://www.austlii.edu.au/au/cases/nsw/nSWCA/200�/163.html

GeneRAL InSuRAnCe LAW

Duty free – duty tax paid to unregistered insurers may be 
avoided

1 Qantas Airways Limited v Chief Commissioner of State Revenue [2008] nSWSC 104� (see Annual Review of Insurance and 

Reinsurance Law 2008 p38).

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2009/163.html
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Case Name:

Zurich Australian Insurance Ltd 
v Metals & Minerals Insurance 
Pte Ltd

Citation:

[200�] HCA 50, High Court 
of Australia per French CJ and 
Gummow, Hayne, Heydon and 
Crennan JJ

Date of Judgment:

10 December 200�

Issues:

• Application of section 45(1) 
Insurance Contracts Act 
1984 (Cth) to void an 'other 
insurance' provision

• Insured named as a 'non-
party' in another insurance 
policy

In this case, the High Court considered whether section 45(1) of the 
Insurance Contracts Act 1984 (Cth) applies to double insurance provisions 
where the insured is named as a 'non-party' in that contract of insurance.

The case was a dispute between two insurers, Zurich Australian Insurance Ltd and 
Metals & Minerals Insurance Pte Ltd (M&M), as to whether M&M had to contribute 
towards a damages payment Zurich made to people injured in an accident. 

Speno Rail Maintenance Australia Pty Ltd had contracted to undertake rail grinding 
works for Hamersley Iron Pty Ltd on Hamersley's railway system. Speno took out a 
general indemnity insurance policy with Zurich in relation to the works (the Speno/
Zurich policy). Hamersley was included as a named insured under the Speno/Zurich 
policy, but was not a party to the contract of insurance between Speno and Zurich.

Hamersley also had its own public liability insurance policy with M&M (the 
Hamersley/M&M policy). 

Two Speno employees were injured as a result of Hamersley's negligence and 
Hamersley was liable to pay damages to the employees. Hamersley claimed 
indemnity from Zurich under the Speno/Zurich policy. Zurich paid the damages and 
then sought contribution from M&M.

M&M refused to contribute and denied that it had coordinate liability with Zurich 
for the claims. M&M relied upon an 'other insurance' clause in the Hamersley/M&M 
policy, which purported to limit the coverage under that policy to excess insurance 
cover if other insurance covered Hamersley for a claim. 

The High Court found that the relevant part of the 'other insurance' clause escaped 
the application of s45(1) and therefore operated to protect M&M from Zurich's 
contribution claim.

The High Court held that s45 only applies to 'other insurance' provisions limiting 
double insurance where the insured is a party to the other contract of insurance. 
Section 45(1) does not apply to 'other' insurance provisions limiting double 
insurance where the insured is a non-party insured under the other policy. While 
s45(1) was intended to void 'other insurance' clauses, the High Court considered 
the text of the legislation did not support an interpretation that included a non-
party insured among the ranks of those who have 'entered into' the relevant 
contract.

GeneRAL InSuRAnCe LAW

Validity of 'other insurance' clauses
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In this case, the 'other insurance' clause contained two separate 'provisions'. Only 
the Hamersley/M&M provisions would be reduced to an excess insurance policy 
where Hamersley was covered by other insurance to which Hamersley was a party 
was void as a result of s45(1). 

This case confirms that s45(1) of the Insurance Contracts Act does not 
void an 'other insurance' provision that limits the insurer's liability where 
the insured is named as a non-party insured in another insurance policy. 
It also confirms that s45(1) only applies to provisions affecting double 
insurance where the insured is a party to the other contract of insurance.

A complete case report can be found at: 
http://www.austlii.edu.au/au/cases/cth/HCA/200�/50.html

http://www.austlii.edu.au/au/cases/cth/HCA/2009/50.html
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Case Name:

Wealthcare Financial Planning 
Pty Limited v Financial 
Industry Complaints Service 
Limited

Citation:

[200�] VSC 7, Supreme Court 
of Victoria per Cavanough J

Date of Judgment:

22 January 200�

Issues:

• Binding nature of 
proportionate liability 
principles on complaint 
handling panels

In this case, the Supreme Court of Victoria considered whether a body 
established for the resolution of disputes is required to apply the principles 
of proportionate liability.

A retired couple complained to a dispute resolution body, the Financial Industry 
Complaint Service Limited (FICS) about the advice they received from a financial 
adviser employed by Wealthcare Financial Planning Pty Limited. After hearing the 
complaint, the FICS determined that Wealthcare had breached certain provisions of 
the Corporations Act 2001 (Cth). 

In response to this determination, Wealthcare sought a declaration that the FICS 
had breached its own constitution and rules by failing to apply the principles of 
proportionate liability when assessing the complaint. On that particular basis, 
Wealthcare contended that the FCIS determination ought to be of no force or 
effect.

In considering Wealthcare's application, Justice Cavanough examined the role of 
the FICS, which he noted was distinct to that of a judicial body in that the purpose 
of the FICS was to hear complaints, not causes of actions. His Honour also noted 
that the FICS was bound by certain rules, including a rule that the FICS must have 
regard to, among other things, any applicable legal rule or judicial authority. 
Wealthcare relied on this rule to argue that the FICS was required to apply the 
proportionate liability provisions contained in Part IVAA of the Wrongs Act 1958 
(Vic).

However, Justice Cavanough found that the FICS was not obliged to apply the 
proportionate liability provisions when determining the claim but, rather, merely 
have regard to relevant legal provisions. He further noted that the provisions of the 
Wrongs Act are not of universal application and only apply, for example, to 
proceedings where the forum has jurisdiction over all potential defendants. 

Although this case relates specifically to the FICS, the principles are likely 
to extend also to other non-judicial bodies or panels also. This case 
emphasises that non-judicial bodies or panels are not required to take into 
account proportionate liability provisions.

A complete case report can be found at: 
http://www.austlii.edu.au/au/cases/vic/VSC/200�/7.html

GeneRAL InSuRAnCe LAW

non-judicial bodies required to consider 
proportionate liability rules

http://www.austlii.edu.au/au/cases/vic/VSC/2009/7.html
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GeneRAL InSuRAnCe LAW

Shareholders' entitlement to receive details of a 
company's insurance arrangements 

Case Name:

Merim Pty Ltd v Style Ltd

Citation:

[200�] FCA 314, Federal Court 
of Australia per Goldberg J

Date of Judgment:

2 April 200�

Issues:

• Rights of prospective 
plaintiff shareholders 
to obtain insurance 
arrangements of prospective 
defendants

• Section 247A of the 
Corporations Act 2001 (Cth)

In this case, the Federal Court examined a request by a shareholder to 
obtain details of a company's insurance arrangements in order to determine 
whether to commence a derivative claim against it.

Merim, who was a shareholder of Style, sought to inspect its insurance 
arrangements in order to decide whether to commence a derivative action on behalf 
of the company against Style's directors for breach of their statutory duties. 

Merim alleged the directors had made misleading market announcements 
concerning financial forecasts that it had relied on when purchasing Style shares. 

Merim was aware from reading Style's annual report that it had directors' and 
officers' cover and how much it had paid for it but it didn't know the extent of the 
cover or whether it was current.

The basis of Merim's application was section 247A of the Corporations Act 2001 
(Cth). Section 247A authorises a court to order the inspection of a company's 
books if it is satisfied that the applicant shareholder is acting in good faith and the 
request is made for a proper purpose.

One recognised purpose behind this section is to enable shareholders to determine 
whether to commence legal proceedings against directors and their likely prospects 
of success.

The court found that Merim was able to satisfy the threshold requirements of 
s247A where there was evidence that the directors may have made potentially 
misleading market announcements. 

Although there was some evidence that Merim also wanted to inspect the 
company's books to assist it with an attempt at a takeover of Style, the court 
acknowledged that a divergent subsidiary purpose is not relevant if the applicant 
can satisfy it that the dominant reason for the application is a proper purpose. 

However, the Corporations Act places limits on the use that can be made of 
information gained under s247A. Section 247C prohibits a person who inspects 
the books of a company to disclose the information discovered to anyone other than 
ASIC or the applicant. In this case, the court confined the orders for inspection to 
the sole director of Merim, as well as its solicitor and accountant, emphasising that 
the information revealed by the inspection could not be used in any subsequent 
proceedings without an order for discovery.
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This case is novel because it is the first reported decision that deals with 
a request for disclosure of an insurance policy under section 247A, and 
was the only one of three recent reported cases to succeed in obtaining 
disclosure of a defendant's insurance arrangements1. However, the 
requirement that any applicant needs to demonstrate a proper purpose, 
the court's statutory discretion to grant access, and the restrictions on the 
disclosure of any information discovered, means that this case may be of 
limited use to applicants other than shareholders pursuing statutory rights 
of action against a company.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/cth/FCA/200�/314.html

1 See Lehman Brothers Australia Ltd v Wingecarribbee Shire Council [200�] FCAFC 63 and Kirby v Centro Properties Limited 

(2006) FCA 6�5.

http://www.austlii.edu.au/au/cases/cth/FCA/2009/314.html
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Case Note:

McConnell Dowell Middle 
East v Royal & Sun Alliance 
Insurance plc [No 2]

Citation:

[no 2] VSC 4�, Supreme Court 
of Victoria per Hansen J

Date of Judgment:

20 February 200�

Issue:

• Judicial considerations 
in determining the date 
at which an insurer 
withholding payment 
on a claim becomes 
unreasonable

• existence of a bona fide 
dispute as to liability is a 
relevant consideration

The Supreme Court of Victoria considered section 57(2) of the Insurance 
Contracts Act 1984 (Cth) (the Act), which provides that where an insurer is 
liable to pay under a contract of insurance, interest is payable commencing 
on the day as from which it was unreasonable for the insurer to have 
withheld payment of the amount. In considering the relevant factors for 
determination of that date, the court reiterated the position that the 
existence of a bona fide dispute is not relevant to s57(2), as such an 
interpretation would severely prejudice a policy holder by vexatious 
litigation.

McConnell Dowell Middle east plc conducted mining operations in the Central 
African Republic (CAR) and was insured under two construction-risks material-
damage policies with Royal & Sun Alliance Insurance plc. McConnell hired plant 
and equipment for use in its mining operations. The project was terminated due to 
theft of diamonds in the CAR mines. upon termination, it was discovered that some 
plant and equipment was missing (the first loss) and the precarious civil and 
political situation in the CAR prevented retrieval of any plant and equipment (the 
second loss). 

Royal denied liability under the respective policies and McConnell commenced 
proceedings against Royal in the Victorian Supreme Court. The court determined 
that the policies held by McConnell applied to both losses suffered1. 

Royal agreed, post-judgment, that interest was payable under s57 of the Act and 
there was no dispute as to the applicable rate of interest payable. The issue for 
consideration was determining the relevant date when interest began to accrue. The 
first loss was the subject of the report by the loss adjuster provided to Royal on 
� May 2001. The second loss was quantified and finalised by McConnell in a claim 
by way of the pleading filed on 11 May 2006 with the court. By letter on 31 August 
2001, McConnell requested that Royal comment on legal advice McConnell 
received from its lawyers about the prospects of recovery of the plant and 
equipment, and invited Royal to comment and/or provide direction to McConnell as 
to what it should do. Royal also did not accept an offer of compromise from 
McConnell on 16 January 2004.

GeneRAL InSuRAnCe LAW
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1 A full report on McConnell Dowell Middle East v Royal & Sun Alliance Insurance plc [2008] VSC 501 appears in the Allens Arthur 

Robinson – Annual Review of Insurance and Reinsurance 2008 at page 6�.
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Before the court, McConnell argued that the judgment amount should be divided 
into two claims, namely the first loss and the second loss, and that interest should 
accrue from those respective dates and that interest payable on the first loss should 
not be affected by the subsequent amendments of the pleadings to ultimately 
include the second loss. Royal argued that the relevant date for interest should be 
1 August 2007, as McConnell ultimately succeeded at trial on the final version of 
the pleading dated 5 July 2007 and allowing a further four weeks to investigate 
and determine its position on that claim.

In deciding in favour of McConnell, Justice Hansen held that the relevant date is to 
be determined by a finding as to whether or not there was a liability. 

Justice Hansen concluded that the defendant's bona fide defence of the claim was 
irrelevant and although the claim went through several fundamental changes during 
the proceedings, the substance of the claim, being the loss of the plant and 
equipment from the CAR and the circumstances surrounding the disappearance, 
did not change.

Justice Hansen held that the date submitted by McConnell to be the relevant date 
was too short, as the report in May 2001 referring to theft was preliminary only and 
further investigations were contemplated and reasonably expected. However, his 
Honour emphasised that although the exact circumstances surrounding the loss of 
the equipment continued to remain unclear, the insurer could not avoid the running 
of interest on a payment which ultimately the court held should be made. This 
principle applies even if the insurer chooses to request further information and 
defer a decision on policy liability, as was the situation in this case. Justice Hansen 
considered that 1 January 2002 (four months from the date of the letter to the 
insurer on 31 August 2001) was the relevant date for interest to accrue for the first 
claim and accepted the date submitted by McConnell of 11 May 2006 for interest 
to accrue for the second claim.2

This decision serves as a warning that insurers cannot escape liability 
from interest payments under s57(2) of the Act by holding a bona fide 
belief that they will succeed in a dispute as to liability. This is the 
position irrespective of how a plaintiff may choose to ultimately present 
its claim against the insurer, provided that the cause and substance of the 
plaintiff's claim have not drastically changed. This decision illustrates the 
court's reluctance to interpret s57(2) of the Act in a way that will provide 
insurers with various avenues to avoid liability for interest payments to the 
detriment of the insured.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/vic/VSC/200�/4�.html

2 In McConnell Dowell Middle East v Royal & Sun Alliance Insurance plc [no 3] VSC �4, Supreme Court of Victoria, per Justice 

Hansen on 27 March 200�, his Honour revised his previous orders so they had the effect as intended to provide two start dates for 

interest to accrue under s57 of the Act, as the orders in McConnell Dowell Middle East v Royal & Sun Alliance Insurance plc [no 2] 

VSC 4� only provided for a single start date (on 1 January 2002) for both claims, which was erroneous.

http://www.austlii.edu.au/au/cases/vic/VSC/2009/49.htm
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Case Name:

Arrow International Limited v 
QBE Insurance (International) 
Limited HC WN CIV 2007-485-
74

Citation:

[200�] nZHC 1821, High 
Court of new Zealand per 
MacKenzie J 

Date of Judgment:

23 June 200�

Issues:

• Identifying when damage 
occurs for liability

• 'Single trigger' or 
'continuous' trigger' 
approach for determining 
damage

In this case, the High Court of New Zealand considered whether a 'single 
trigger' or a 'continuous trigger' approach should be used to determine when 
damage occurs for the purposes of an insurance policy.

Arrow International Limited was responsible, as head-contractor, for building and 
designing an apartment complex called Luxford Villas in 2000. In 2002, Arrow 
took out insurance with QBe (International) Limited. In 2003, it became apparent 
that the building was leaky and defective. In 2007, the apartment complex 
commenced proceedings against Arrow and this matter was settled in September 
2008 with Arrow paying significant settlement costs. Arrow was partly insured 
during this period by QBe. Arrow claimed indemnity for a portion of the settlement 
from QBe.

The issue for the High Court was whether the damage to the apartments fell within 
the expression 'happening within the period of insurance'. Arrow initially took out 
insurance with QBe on 30 June 2002. The key issue in this case was whether the 
structural damage to the apartments had occurred prior to the QBe insurance being 
sought, or whether it began after the insurance policy was settled. 

The court considered the merits of two conflicting approaches to resolving this 
question:

• the 'single trigger' approach required that damage stem from a single instance, 
event or circumstance; and 

• the 'continuous trigger' approach provided that damage could occur over a long 
period of time, without requiring identification of a particular moment in time. 

The court rejected the 'continuous trigger' approach, noting that it was only 
adopted in rare specific types of claims, and gave rise to the broadest coverage. 
The general intention and wording of the policy meant that the 'single trigger' 
approach should be preferred. Further, it was sufficient that the damage simply 
occur 'in fact', and was not required that the damage become manifest.

The court held that damage (meaning physical alteration equalling impairment) had 
occurred before the commencement of the QBe policy on 30 June 2002, and 
therefore fell outside the scope of the policy. QBe were not required to indemnify 
Arrow.

GeneRAL InSuRAnCe LAW
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This case illustrates the problems of latent defects that do not become 
apparent until a later date and the fact that 'manifestation' is the defect 
in the form of damage may not be the relevant trigger for coverage under 
the policy at the time of 'manifestation'.

A complete case report can be found at:
http://www.nzlii.org/cgi-bin/sinodisp/nz/cases/nZHC/200�/1821.html?query=Arrow
%20International%20Limited

http://www.nzlii.org/cgi-bin/sinodisp/nz/cases/NZHC/2009/1821.html?query=Arrow%20International%20Limited
http://www.nzlii.org/cgi-bin/sinodisp/nz/cases/NZHC/2009/1821.html?query=Arrow%20International%20Limited
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Case Name: 

Dawes Underwriting Australia 
Pty Ltd v Roth

Citation:

[200�] nSWCA 152, new 
South Wales Court of Appeal 
per Hodgson, McFarlan and 
Young JJA

Date of Judgment:

2� May 200�

Issues:

• Careless but not fraudulent 
misrepresentations for 
motor vehicle insurance

• Application of section 28 of 
the Insurance Contracts Act 
1984 (Cth)

• When interim and final 
contracts are formed

In this case, the New Wales Court of Appeal considered a failure to disclose 
a driving accident history and criminal record for the purposes of motor 
vehicle insurance under section 28 of the Insurance Contracts Act 1984 
(Cth).

Mr Roth bought a 2004 Ferrari F360 in June 2006 for $350,000 and insured it 
through Dawes underwriting Australia Pty Ltd, an agent for Lloyd's underwriters in 
London and who dealt with prestige vehicle insurance. 

Mr Roth had a conversation with the CeO of Dawes and made several 
misrepresentations regarding his driving history, and his history of insurance 
claims. The CeO quoted an insurance premium and terms that Mr Roth agreed to 
verbally, including an agreed start date of 13 June 2006. Mr Roth later received, 
by email, a new policy memorandum of insurance with a start date of 21 June 
2006, though recognising an interim starting date of 13 June 2006. Mr Roth 
returned the final version of the form on 14 July 2006. This final policy version 
made several further misrepresentations regarding Mr Roth's driving record. The 
form was accepted on 16 July 2006. Mr Roth was involved in an accident on 10 
September 200�. 

On his claim form, Mr Roth provided further information regarding his driving 
history, with respect to accidents and conviction, that he had failed to disclose in 
his original application. On that basis, the insurer sought to avoid the policy, 
arguing that, had Mr Roth presented the truth regarding his driving history and 
insurance claims, his insurance application would not have been successful. 

The court concluded that the initial discussion between Mr Roth and the CeO gave 
rise to an interim policy in place that was intended to be replaced by the formal 
contract, as defined in s11(2) of the Insurance Contracts Act.

Furthermore, the court determined that Mr Roth's failure to disclose had not been 
fraudulent, concluding that:

• the CeO had failed to appropriately inform Mr Roth of his disclosure obligations 
in their initial conversation; and

• Mr Roth's failure to disclose his driving record and convictions during that 
initial conversation were reckless and careless but not fraudulent. 

The court reasoned that if Mr Roth's intention had been fraudulent there would 
have been greater consistency between the representations made in the initial 
conversation and the proposal form. The court stated that Mr Roth's subjective 
state of mind was insufficiently fraudulent requiring that there be an absence of 
'honest belief in the truth of the representation.

GeneRAL InSuRAnCe LAW

Misrepresentations 'careless' but not fraudulent



24

This case illustrates that insurers need to be mindful of the way that 
insureds are informed of their disclosure obligations, particularly where 
these discussions are taking place in an informal setting. Further, it 
demonstrates that courts will not be quick to find that insureds have been 
fraudulent in their dealings with insurers, where the insureds may not 
have clearly understood their disclosure obligations. 

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWCA/200�/152.html

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2009/152.html
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Case Name:

Phillips v ING Life Limited 

Citation:

[200�] FCA 283, Federal Court 
of Australia per Siopsis J

Date of Judgment:

31 March 200�

Issues:

• Duty of disclosure in 
section 21 of the Insurance 
Contracts Act 1984 (Cth)

• Life insurance policies

In this case, the Federal Court of Australia considered whether the insured 
had breached his duty of disclosure under section 21 of the Insurance 
Contracts Act 1984 (Cth) (the ICA) and made misrepresentations to the 
insurer.

Mr Phillips was diagnosed with a medical condition called Barrett's Oesophagus in 
January 1��7, which put him at an increased risk of oesophageal cancer. As a 
consequence, Mr Phillips was required to take medication and undergo regular 
check-ups between April 1��7 and May 2002. In October 2002, Mr Phillips 
applied for a life insurance policy with InG Life Limited. Mr Phillips failed to give 
details of his oesophageal condition in his application form and later, in his health 
evaluation form at the compulsory insurance medical assessment.

On 1� november 2002, InG issued a life insurance policy to Mr Phillips worth 
$700,000 if Mr Phillips died during the course of the policy. In April 2003, Mr 
Phillips learned he was suffering from oesophageal cancer, and he passed away on 
6 September 2003.

On 18 September 2003, Mr Phillip's wife (the applicant) forwarded a claim to InG 
under the policy. InG responded by informing the applicant that, had Mr Phillips 
disclosed that he had Barrett's Oesophagus, the underwriters would have still 
offered the policy but with a 50 per cent increase in the premium and that, under 
s2�(4) of the ICA, the sum insured had been reduced. InG paid the applicant 
$466,667.

The applicant claimed the sum of $233,333, being the difference between the 
insured sum and the sum of $466,667 paid by InG.

In his judgment, his Honour held there were three primary issues for consideration, 
those being whether:

• Mr Phillips had failed to comply with his duty of disclosure; 
• Mr Phillips had made the misrepresentations alleged; and 
• InG had waived Mr Phillips' duty of disclosure. 

His Honour found that Mr Phillips had not complied with his duty of disclosure. In 
doing so, various findings were made about Mr Phillips' state of knowledge with 
respect to his medical condition, including the following: 

• Mr Phillips knew that he had been diagnosed with Barrett's Oesophagus in 
October 2002 and would have been aware of the existence of his condition and 
the increased risk that it posed of contracting oesophagus cancer at the time of 
completing his application; 

GeneRAL InSuRAnCe LAW
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• Mr Phillips knew that the fact that he had Barrett's Oesophagus was a 'matter 
relevant to the decision' of InG (within the meaning of s21 of the ICA) in 
deciding whether to accept the risk of insuring his life, and, if so, on what 
terms; and 

• Mr Phillips was required to take medication daily to prevent ulcers and undergo 
gastroscopies on a regular basis. He did not disclose any of this information on 
his application form or in his evaluation interview 

His Honour held that Mr Phillips had made misrepresentations to the insurer by 
failing to disclose the facts listed above. The applicant's argument that the 
insurer's questions did not require Mr Phillips to disclose medical 'disorders' or 
'conditions' was rejected by His Honour, on the basis that a reasonable person 
would understand these factors would require disclosure 

His Honour determined that InG did not waive compliance with the duty of 
disclosure by providing for two alternative ways for an insurance applicant to 
provide information about their medical history. It was particularly evident that InG 
wanted information about all health conditions that posed a risk to life expectancy 
from the terms of the duty of disclosure statement, the nature of the insurance and 
the terms of the questions asked in the health evaluation form, which referred to a 
wide range of illnesses and conditions and also contained a question in general 
terms.

His Honour also found that InG provided sufficient evidence to show that, had Mr 
Phillips made the appropriate disclosure, his application for life insurance would 
have been accepted, but at an increased premium of 50 per cent.

This case provides useful illustration of the application of the 'duty of 
disclosure' principle owed by insureds. In considering whether there was a 
failure to comply with this duty, the court had examined the deceased 
insured's knowledge at the time when the application for life insurance 
was made. The decision is also a timely reminder to insurers to pay 
careful attention to ensure that questions in insurance application forms 
are framed so as to avoid the situation where a potential failure to 
disclose (or misrepresent) may be excused because of the vagueness or 
uncertainty of questions in the application form. 

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/cth/FCA/200�/283.html

http://www.austlii.edu.au/au/cases/cth/FCA/2009/283.html
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Case Name: 

Temple Legal Protection 
Limited v QBE Insurance 
(Europe) Limited

Citation:

[200�] eWCA Civ 453, england 
and Wales Court of Appeal per 
Rix and Moore-Bick LJJ and 
Bennet J

Date of Judgment:

6 April 200�

Issues:

• entitlement of underwriting 
agents to conduct run-off 
of existing insurances after 
termination

• Principal's freedom to 
terminate underwriting 
agents authority in the 
absence of adequate post-
termination clauses

In this case, the Appeal Court of England and Wales considered whether a 
legal expenses insurance broker who is party to an underwriting agency 
agreement is entitled to conduct the run-off of the business after 
termination. The court also considered the extent of a principal's freedom to 
terminate an agent's authority in the absence of clear contractual provisions.

The dispute arose out of an underwriting agency agreement between QBe Insurance 
(europe) Ltd (QBE), an insurance company, and Temple Legal Protection Ltd 
(Temple).

The specialist legal expenses broker binder (the binder) also authorised Temple to 
sub-delegate underwriting authority to other authorised intermediaries, mainly 
solicitor firms, by entering into coverholders' agreements. Solicitor coverholders 
would, in turn, issue certificates of insurance to their clients.

The relationship between the parties deteriorated and, in August 2006, Temple 
gave a 240-day notice to QBe to terminate the agreement. Shortly after giving 
notice, Temple entered into a new binder with another insurer in October 2006.

QBe terminated the binder with immediate effect on the basis that Temple 
repudiated its binder when signing a new binder. QBe also informed Temple that it 
would assume all claims handling functions and take over the management of the 
run-off in relation to the existing insurance policies issued on its behalf. Temple 
claimed that it had a right under the binder to insist on conducting the run-off 
against QBe's wishes.

At arbitration, it was held that QBe had validly terminated Temple's authority to 
conduct the run-off by unilateral notice of January 2007; however, on appeal, the 
english High Court overturned that decision. Temple subsequently appealed the 
decision to the Court of Appeal.

The issue before the court was whether or not QBe was entitled to take over the 
management of the run-off under the binder provisions. The Court of Appeal upheld 
the High Court's decision and found that, although the binder imposed an 
obligation on Temple to manage the run-off, it did not give Temple a corresponding 
right to do so after termination.

The court held that Temple was acting as the agent of QBe and that, on revocation 
of Temple's authority, coverholders would be obliged to report to QBe itself or any 
other appointed agent. The court further held that there was nothing in the binder's 
termination provisions that rendered the involvement of Temple essential. 

GeneRAL InSuRAnCe LAW
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In analysing the agency relationship between the parties in light of the common 
law, the court found that:

• the relationship between the parties was fiduciary in nature and was based on 
the principal's trust and confidence in the agent and, as such, importing a duty 
of loyalty;

• it would be uncommercial for any principal who had employed an agent to 
manage some aspect of his business to be obliged to allow that agent to 
continue to act on his behalf once the necessary degree of trust had been lost; 
and

• a principal can always revoke an agent's authority at will once the necessary 
degree of trust and confidence had been lost, save in extremely limited and rare 
circumstances.

The court concluded that clear language is necessary to restrict a principal's right 
to revoke the agency at will and no such language was to be found in the binder.

This decision illustrates the importance for parties to an underwriting 
agency agreement to address the consequences of termination in clear 
and unambiguous terms in order to avoid future legal disputes. In 
particular, the parties should specify in the contract:

• the extent of the agent's continuing involvement in the management 
of the run-off business; and

• the scope of any post-termination rights or obligations. 

In the absence of clear and unequivocal language establishing an express 
right for the agent, the english courts will not hesitate to confirm a 
principal's freedom to terminate an agent's authority except in very 
limited circumstances.

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWCA/Civ/200�/453.html&
query=Temple+and+Legal+and+Protection+and+Limited+and+QBe+and+Insurance
+and+(europe)+and+Limited&method=boolean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/453.html&query=Temple+and+Legal+and+Protection+and+Limited+and+QBE+and+Insurance+and+(Europe)+and+Limited&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/453.html&query=Temple+and+Legal+and+Protection+and+Limited+and+QBE+and+Insurance+and+(Europe)+and+Limited&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/453.html&query=Temple+and+Legal+and+Protection+and+Limited+and+QBE+and+Insurance+and+(Europe)+and+Limited&method=boolean
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Case Name:

Nino v MLC Limited

Citation:

[200�] nSWSC 400, Supreme 
Court of new South Wales per 
White J

Date of Judgment:

24 April 200�

Issues: 

• Payment of interest under 
section 57 of the Insurance 
Contracts Act 1984 (Cth) 

• Period after which it is 
unreasonble for an insurer 
to pay a claim

• Bona fide reasons for 
rejection of a claim are not 
relevant to the inquiry

This case confirms that it is the true position of the claim that determines 
the date from which the interest payable on unpaid claims will be 
calculated under the Insurance Contracts Act 1984 (Cth). 

On 23 February 2003, the assured, Mrs nino, made a claim under a policy of 
insurance provided by MLC Limited, which provided for the payment of a total and 
permanent disability benefit if the assured could no longer perform a gainful 
occupation for which she was reasonably suited.

MLC initially rejected the claim on 15 May 2003 on the basis that Mrs nino was 
currently performing a role to which she was suited by reference to her training, 
knowledge and experience as a teacher. Mrs nino sought a re-consideration of her 
claim on a number of occasions. Between 15 August 2003 and 1� March 2004, 
MLC considered various medical reports provided by Mrs nino's general practitioner 
and her treating specialists, as well as reports from other medical practitioners who 
had examined Mrs nino at MLC's request. The reports indicted that the assured 
was able to perform limited work, but there were conflicting accounts of the 
number of hours per day that she was able to work. On 1� March 2004, MLC 
advised Mrs nino that its position was unaltered from what it was on 15 May 2003, 
that is, she did not satisfy the policy definition of total and permanent disablement.

Between May 2004 and January 2008, a number of further medical reports were 
obtained and considered by MLC and Mrs nino's claim was rejected a further three 
times during that period. Then, in July 2008, upon request for further 
consideration of the claim, MLC accepted the claim and made a payment to Mrs 
nino without providing any reasons for doing so. It appears that MLC had applied a 
different test for determining Mrs nino's entitlement to the total and permanent 
disability benefit, which was based upon the number of hours the assured was able 
to work per week. 

Mrs nino then made a claim for payment of interest on the benefit paid under s57 
of the Insurance Contracts Act 1984 (Cth), which provides that interest is payable 
from the day from which it was unreasonable for the insurer to have withheld 
payment. Previous authorities have held that the question of 'reasonableness' is to 
be judged by reference to the true position in respect of the claim, with allowance 
to be made for the insurer to have a reasonable period of time within which to 
investigate the claim and to consider its position.
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Justice White found that the true position of the claim was, in this case, to be 
determined by the test applied by the insurer in subsequently making payment of 
the claim and that, had MLC initially applied this test to Mrs nino's claim, 'it would 
have been in a position to deal with the claim relatively quickly.' As such, it 
became unreasonable for MLC to withhold payment of the claim from the date that 
fell three months after she first made the claim for payment. The fact that MLC 
may have acted reasonably in repeatedly rejecting the claim was not relevant and 
MLC must be taken as having resiled from this position. 

This case reminds insurers that they will be liable to pay interest on 
unpaid claims from the date at which they could have determined that 
they were liable to pay the claim, regardless of whether or not the insurer 
had good reasons for concluding that it was not liable at this time. 

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWSC/200�/400.html

http://www.austlii.edu.au/au/cases/nsw/NSWSC/2009/400.html
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Case Name: 

Laker Vent Engineering Limited 
v Templeton Insurance Limited

Citation:

[200�] eWCA Civ 62, english 
Court of Appeal (Civil Division) 
per Jacob, Richards and Aikens 
LJJ

Date of Judgment:

11 February 200�

Issues:

• Meaning of ‘material’ 
• non-disclosure induced 

entry into insurance 
contract and onus of proving 
inducement

In this case, the English Court of Appeal considered an insurer’s liability to 
provide indemnity for legal expenses where the insured failed to disclose 
allegedly material information before renewing a policy. 

On 17 January 2005, Laker Vent engineering (LVE), an engineering contractor, 
renewed its legal expenses risk insurance policy with Templeton Insurance Limited. 
At the time, LVe was in negotiations with a client in relation to payment for, and 
completion of, particular works. Payment had been requested from the client only 
three days before the renewal. On 1� January 2005, the client denied its liability 
for the amounts claimed by LVe, citing delays by LVe. On 20 January, LVe's broker 
requested a claim form from Templeton and the dispute between LVe and its client 
was explained to the insurer. Templeton denied the claim and subsequently sought 
to avoid the policy for non-disclosure.

In justification of its denial of indemnity and avoidance of the policy, Templeton 
relied on two grounds:

• That by the time of the renewal (17 January), the escalating dispute between 
LVe and its client was a material fact and the failure to disclose these matters 
induced Templeton to enter into the policy renewal. 

• Alternatively, LVe give notice in writing ' … immediately [on becoming] aware of 
any cause, event or circumstances which has given or is likely to give rise to a 
… claim'. Templeton claimed that LVe's breach of this condition precedent 
entitled it to avoid liability for the claim. 

In the context of the claims notification defence, it was not disputed that 'likely' 
meant 'more probable than not'. However, the Court of Appeal agreed with the trial 
judge that a claim would be considered 'likely' only when it reached the point 
where adjudication, arbitration or litigation was likely to be required to resolve the 
dispute between LVe and its client. The evidence established that this point had 
not been reached. 

In the Court of Appeal, Lord Justice Aikens, with whom Lord Justices Jacob and 
Richards agreed. Accordingly, the court rejected Templeton's argument that the 
trial judge should have concluded that it was 'obvious' that the circumstances of 
the dispute between LVe and its client would have had an effect on a prudent 
insurer in deciding whether to accept the risk, and on what terms. The Court of 
Appeal also rejected Templeton's assertion that it was 'clearly to be inferred' from 
the facts that Templeton's underwriter had been 'induced' to renew coverage by the 
non-disclosure.

GeneRAL InSuRAnCe LAW

Wrongful avoidance of policy for non-disclosure of 
material information 
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The trial judge acknowledged that it was difficult to identify the exact time the 
relationship between the parties had deteriorated to the point where the dispute 
could be considered 'material'. notably, he rejected the proposition that any 
dispute between a building contractor and its client possibly giving rise to formal 
dispute resolution was necessarily 'material'. In this context, materiality was said to 
require ‘a real risk of escalation’ to the dispute. The following factors suggested 
that this was not the case: 

• the level of underpayment to LVe by its client at the time of renewal was not out 
of the ordinary in the business context;

• before the renewal, the parties were in ‘fairly amicable discussions’ regarding 
the points in issue and ‘there was no obvious indication’ that the differences 
‘would or might lead to ... adjudication, arbitration or litigation’; and

• complex construction contracts ‘almost invariably give rise to disputes and 
differences of various kinds’. 

The Court of Appeal found that these key conclusions as to the facts could not be 
successfully challenged. 

To establish a non-disclosure that entitled Templeton to avoid the policy proof was 
required that the subject matter of the non-disclosure would have had an effect on 
the mind of a prudent insurer and, as a matter of fact, that the alleged non-
disclosure did induce the insurer to renew coverage. The policy underwriter had 
refused to give evidence for Templeton, apparently due to an employment dispute. 
Templeton failed to call any other witnesses from among its underwriting staff. 
There was insufficient evidence to establish inducement.

In Australia, the provisions of the Insurance Contract Act 1984 (Cth) apply. under 
these provisions, an insurer cannot avoid a contract of insurance, or reduce its 
liability under that contract, if it would have entered the contract of insurance on 
the same terms and for the same premium. This remains the case irrespective of 
the insured's failure to disclose a material fact. Therefore, in the absence of 
evidence from Templeton, establishing it would not have renewed LVe's policy had 
it known of the alleged material non-disclosure, its defence would most likely have 
failed in an Australian court irrespective of whether there was a material non-
disclosure by the insured. 

Despite this case being decided by the application of english law, the 
principles outlined are likely to be influential in Australia. The case 
affirms the insured's duty of disclosure but also reminds insurers that the 
materiality of any (absent) disclosure and its inducement to coverage 
cannot be taken for granted. It suggests that proving the materiality of an 
insured’s failure to disclose a dispute under a policy covering legal 
expenses will be harder where the subject matter(in this case, complex 
construction contracts) is characterised by frequent disputes and 
differences of opinion.
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A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWCA/Civ/200�/62.html&q
uery=Laker+and+Vent+and+engineering+and+Limited+and+Templeton+and+Insura
nce+and+Limited&method=boolean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/62.html&query=Laker+and+Vent+and+Engineering+and+Limited+and+Templeton+and+Insurance+and+Limited&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/62.html&query=Laker+and+Vent+and+Engineering+and+Limited+and+Templeton+and+Insurance+and+Limited&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/62.html&query=Laker+and+Vent+and+Engineering+and+Limited+and+Templeton+and+Insurance+and+Limited&method=boolean
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Case Name:

Ansari v New India Assurance 
Limited 

Citation:

[200�] eWCA Civ �3, england 
and Wales Court of Appeal (Civil 
Division) per Waller, Thomas 
and Moore-Bick LJJ

Date of Judgment:

18 February 200�

Issue:

• Insurer's ability to avoid 
liability due to a 'material 
change of fact'

In this case, the England and Wales Court of Appeal considered whether 
there had been a 'material change in facts' as stated in a commercial 
property owners insurance policy such that the insurer was entitled to deny 
a claim.

The appellant, Mr Ansari, owned a two-storey building that was leased to Mr Asim. 
Mr Asim used the premises for the sale of a broad range of goods, including small 
petrol-powered motorbikes.

new India Assurance Ltd issued a commercial property owners insurance policy for 
the property on the basis of information provided by Mr Ansari in a proposal form. 
Information provided on the form included that the premises were used for 
wholesaling kitchenware, and were protected by an automatic sprinkler system.

'General Condition Two' of the policy contained an obligation on Mr Ansari to notify 
new India of any material alteration to the premises, or any material change in 
facts as provided in the proposal form.

After a fire broke out in the premises, causing damage to both the premises and its 
contents, Mr Ansari made a claim under the policy. new India rejected the claim 
on the basis that the premises was being used to wholesale goods that could not be 
described as kitchenware (ie motorbikes) and the automatic sprinkler system 
described in the proposal form had not been working and, in fact, had been 
disconnected.

The main issue in the appeal was whether there had been a 'material change of 
facts' as stated in the proposal form. In dismissing Mr Ansari's appeal, the court 
found that by answering 'yes' to the question whether the premises were protected 
by an automatic sprinkler system, Mr Ansari was representing to new India that the 
premises were protected by a properly functioning automatic sprinkler system. 
Furthermore, the court held that turning the sprinkler system off, cutting off the 
water supply to the system, and the change in use of the premises, constituted a 
material change in facts as stated in the proposal form.

As a consequence of its findings, the court ruled that the subject matter of the 
insurance was altered, which took the risk outside that which was within the 
contemplation of the parties when the contract was made. The appeal was 
dismissed.

GeneRAL InSuRAnCe LAW

The fact of the matter is – material changes can avoid 
liability
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This case highlights the approach of a uK court in considering 
circumstances in which an insurer can validly deny an insurance claim on 
the basis of a material change of facts as provided in the insurance 
proposal form.

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWCA/Civ/200�/�3.html&q
uery=Ansari+and+new+and+India+and+Assurance+and+Limited&method=boolean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/93.html&query=Ansari+and+New+and+India+and+Assurance+and+Limited&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/93.html&query=Ansari+and+New+and+India+and+Assurance+and+Limited&method=boolean
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GeneRAL InSuRAnCe LAW

Firebug: can mental illness overcome an exclusion 
clause?

Case Name:

Raymond Thomas Porter v 
Zurich Insurance Company 

Citation: 

[200�] eWHC 376 (QB), High 
Court of england and Wales, 
Queen's Bench Division, per 
Coulson J

Date of Judgment:

5 March 200�

Issues:

• Deliberate damage to 
insured property by insured

• exclusions of wilful and 
malicious acts

• effect of breach of a claims 
cooperation condition

This case considers the degree of mental illness required to recover under 
an insurance policy in circumstances where the insured caused deliberate 
damage to the insured property. It also considers the effect of an insured's 
breach of a claims cooperation condition.

Mr Porter (the insured) suffered from a persistent delusional disorder. After a 
serious of business and personal setbacks and excessive alcohol consumption, the 
insured attempted suicide in March 2001 by setting fire to his house. Once the 
property was ablaze, he changed his mind and escaped. The house was severely 
damaged by the fire. The insured made a claim under his insurance policy with 
Zurich (the insurer) for damage caused by the fire (the fire claim).

The insurer declined indemnity for the fire claim on the basis that:

• the insured had committed arson by setting fire to his property and public policy 
precludes an insured from benefiting as a result of a criminal or civil wrong;

• it is a general rule of insurance law that an insured cannot deliberately cause 
the event for which the insurance money is payable; and

• the insured's act of setting fire to the property constituted a 'wilful or malicious 
act' under an exclusion clause to the policy. 

Justice Coulsen held that the insured could only overcome the defences and 
exclusion set out above if he could establish that he was not legally responsible for 
his actions in accordance with the criminal law test for insanity in M'Naghten's 
case.1 To do so, the insured needed to establish that his mental state was so 
impaired that he 'did not know the nature and quality of the act he was doing; or, if 
he did know it, that he did not know he was doing what was wrong'. 

Justice Coulson considered that the insured did not meet this test because he had 
the capacity to appreciate the nature of his actions. Key factors that led to this 
conclusion included the 'clear and deliberate way' the insured had set fire to the 
property, and the insured's admission that, after starting the fire, he changed his 
mind and was ashamed of what he had done.

In May 2001, after the fire, three separate thefts from the property took place. The 
insured made further claims under his insurance policy (the theft claims). The loss 
adjusters appointed by the insurer to investigate the theft claims were unable to 
progress their investigations because the insured failed to cooperate with their 
attempts to speak with him, inspect his property or obtain relevant documents. 

1 1843 10 C & F 200 at 210.
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In 2002, the property was surrendered to, and sold by, mortgagors of the property. 
The insurer closed its file in the same year. The insurer received no further contact 
from the insured until 2007 when he commenced proceedings in respect of the fire 
and theft claims.

The insurer argued that the insured was in breach of a claims cooperation condition 
of the policy requiring his cooperation with insurers 'on the happening of any event 
giving rise to a claim under the policy'. The insurer claimed, by way of set-off 
against the theft claims, damages for breach of contract equivalent to the amount 
claimed by the insured for the theft claims. 

Justice Coulson held that the insurer could not demonstrate that the breach of the 
claims cooperation condition gave rise to an equivalent claim for damages. To 
succeed, the insurer needed to demonstrate on the balance of probabilities that:

• had it been able to investigate the theft claims in 2001, the claims would have 
been rejected or that any claims that were sustainable some eight years later 
'only got off the ground because of the absence of proper investigations at the 
time'; or

• alternatively, it was now impossible to investigate the theft claims. 

A lack of contemporaneous investigation and the passage of time were not 
sufficient proof that the claim was now impossible to investigate. Sufficient proof 
might include the death of a key witness or subsequent destruction of documents 
that could determine the validity of a claim, but no such evidence existed here. 

This case shows the court's willingness to protect property insurers faced 
with claims by insureds who have deliberately damaged insured property, 
and to test claims of mental impairment. It also highlights the high 
probative standard required to be met by an insurer seeking to prove loss 
arising from a breach of a claims cooperation condition.

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWHC/QB/200�/376.html&
query=Raymond+and+Thomas+and+Porter+and+Zurich+and+Insurance+and+Com
pany&method=boolean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/QB/2009/376.html&query=Raymond+and+Thomas+and+Porter+and+Zurich+and+Insurance+and+Company&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/QB/2009/376.html&query=Raymond+and+Thomas+and+Porter+and+Zurich+and+Insurance+and+Company&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/QB/2009/376.html&query=Raymond+and+Thomas+and+Porter+and+Zurich+and+Insurance+and+Company&method=boolean
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Case Name:

AXA Insurance Limited v Akther 
& Darby Solicitors

Citation:

[200�] eWHC 635 (Comm), 
england and Wales High Court 
(Commercial Court) per Flaux J

Date of Judgment:

27 March 200�

Issues: 

• Accrual of a cause of action 
for professional negligence

• Characterisation of losses as 
actual or contingent

In this case, the England and Wales High Court considered when a claim in 
tort accrues where an insurer issues an after-the-event policy as a 
consequence of a third party's professional negligence in assessing the 
underlying claim. 

This was a trial of preliminary issues of limitation based on an agreed statement of 
assumed facts. The dispute concerned whether certain aspects of the plaintiff's 
claims were barred by statutory limitation periods because actual damage had been 
incurred, and therefore the cause of action had accrued, before 17 June 2002 (the 
pre-17 June 2002 claims). 

The defendants were panel solicitors in a scheme arranged by Composite Legal 
expenses Limited (the panel solicitors). under the scheme, national Insurance and 
Guarantee Corporation (the insurer) provided after-the-event insurance cover to 
members of the public who had legal claims that they could not otherwise afford to 
fund. A funder provided a loan to cover the insurance premium, and also funded 
disbursements. The insurer assigned the claims to AXA Insurance Limited (AXA). 
AXA alleged that the panel solicitors breached their duties to the insurer to:

• 'vet' claims and only take on those with prospects of success assessed to be 
greater than 50 per cent, with a likelihood of damages of at least £1000 (the 
vetting breaches); and/or

• thereafter conduct cases with reasonable care and skill, which AXA alleged 
required them to:
• notify the insurer of claims where the prospects of success fell below 50 per 

cent, and/or where it became clear that damages would not exceed £1000, 
so that the insurer could withdraw indemnity (the notification breaches); 
and

• conduct claims with due care and diligence to obtain a favourable result 
(the due care breaches).

AXA claimed that the panel solicitors' vetting, notification and due care breaches 
caused the insurer to issue policies that it otherwise would not have issued. As a 
consequence, AXA incurred costs by issuing those policies and by continuing to 
provide indemnity where it would otherwise have withdrawn. The limitation 
question turned upon whether, if the alleged duties were owed and breached, 
actual damage was suffered:

• when the breaches occurred (in which case pre-17 June 2002 claims would be 
time barred); or

• when a claim under a policy was made (in which case pre-17 June 2002 claims 
would not be time barred). 

GeneRAL InSuRAnCe LAW

'It was like that when I got here': accrual of a cause of 
action for professional negligence
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each party submitted opposing interpretations of the House of Lords decision in 
Sephton.1 Justice Flaux rejected AXA's argument that the loss was wholly 
contingent until a claim was made under a policy. After a comprehensive review of 
Sephton and related authorities, Justice Flaux held that:

• with respect to vetting breaches, actual damage was suffered at the time of 
entry into the flawed after-the-event policies, because the insurer received 
scheme claims exposed to a greater degree of risk than it was entitled to expect 
had the panel solicitors complied with their duties;

• with respect to notification breaches, actual damage was incurred at the time of 
the failure to notify, again because the insurer was exposed at that time to a 
greater risk than it intended; and

• with respect to due care breaches, actual damage was incurred when there had 
been a 'material dimunition in the prospects of success'. 

Justice Flaux concluded that the pre-17 June 2002 claims were time barred to the 
extent that actual damage, as described above, was incurred before 17 June 2002.

This case is persuasive authority for the proposition that, where an after-
the-event insurer issues a policy as a result of a third party's negligent 
assessment of the strength of the underlying claim, the claim accrues at 
the inception of the policy. Therefore, it is important that insurers monitor 
for potential breaches to prevent any claims becoming time barred.

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWHC/Comm/200�/635.
html

1 Law Society v Sephton [2006] 2 AC 543.
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Case Name:

National Mutual Life 
Association of Australasia 
Limited and Challenger Life  
No 2 Limited

Citation:

[200�] FCA 1, Federal Court of 
Australia per Stone J

Date of Judgment:

� January 200�

Issue:

• Should the court approve 
a scheme of arrangement 
in light of objections from 
policyholders

In this case, the Federal Court had to consider the interests of policyholders 
and ensure the procedural requirements under the Life Insurance Act 1995 
and Life Insurance Regulations 1995 had been met when deciding whether 
or not to approve a scheme of arrangement for the transfer of part of a life 
insurance business.

national Mutual Life Association of Australasia Ltd (NMLA) and Challenger Life no 
2 Limited (Challenger) sought approval from the Federal Court of Australia for a 
scheme for transfer of part of the life assurance business of nMLA to Challenger 
(the scheme). under the scheme, it was proposed to transfer specified Australian 
nMLA immediate annuity policies from one of its statutory funds to one of 
Challenger's statutory funds. Several policyholders lodged objections to the 
scheme.

The court noted that its discretion to approve the scheme was very wide, but not 
unfettered. It was required to ensure that:

• the process had been properly executed in accordance with the requirements of 
the Life Insurance Act 1995 (Cth) (the Act) and the Life Insurance Regulations 
1995 (Cth) (the Regulations); and

• the scheme would not prejudice the interests of policyholders.

The court approved the scheme, and noted:

• all the procedural and notice requirements of the Act and Regulations had been 
met;

• the scheme's impact on the interests of policyholders (which was largely an 
actuarial assessment) was not of such detriment as should preclude its 
confirmation;

• nMLA no longer accepted new business in the annuity market whereas 
Challenger had a substantial business in this market and was intending to 
expand that business;

• the objections raised by individual policyholders did not outweigh the factors 
that supported confirmation of the scheme; and

• APRA had no objection to the confirmation of the scheme, nor did APRA 
arrange for an actuarial report on the scheme (therefore inferring that APRA 
regarded the reports furnished by the applicants as adequate).

GeneRAL InSuRAnCe LAW
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While policyholders will likely raise objections to schemes of arrangement 
in the current financial climate, they are consistent with the Act's 
principal object, namely to 'protect the interests of the owners and 
prospective owners of life insurance policies in a manner consistent with 
the continued development of a viable, competitive and innovative life 
insurance industry'. Insurers should take particular care to ensure that any 
proposed schemes of arrangement are in full compliance with the 
requirements of the Act and the Regulations and will not prejudice 
policyholders.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/cth/FCA/200�/1.html

http://www.austlii.edu.au/au/cases/cth/FCA/2009/1.html
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Case Name:

Tropical Reef Shipyard Pty Ltd 
v QBE Insurance (Australia) 
Limited

Citation:

[200�] FCA 1088, Federal 
Court of Australia per 
Finkelstein J

Date of Judgment:

25 September 200� 

Issues: 

• Methodology for calculating 
an insured's damage for a 
policy providing indemnity 
for business interruption

The issue considered by the Federal Court was the method by which 
damages should be calculated in respect of a business interruption policy. 
The court upheld the insured's construction of the policy, despite the fact 
this construction meant that the insured received what could be perceived 
as a 'windfall'. 

Tropical Reef Shipyard Pty Limited (Tropical) provided services for commercial 
vessels. Its major piece of infrastructure was a 3000 tonne slipway. QBe agreed to 
indemnify Tropical for 'an amount in respect of weekly loss of turnover suffered' if 
Tropical's business was interrupted or interfered with due to its property sustaining 
loss or damage. 

Tropical alleged that three separate incidents occurred which caused damage to the 
slipway and made a claim on the policy. Tropical calculated its damages on the 
basis that QBe was obliged to make good the difference between its average weekly 
turnover (calculated by reference to total invoiced sales in the 12-month period 
before the interruption) and Tropical's earnings for a particular week, with nothing 
being payable in respect of weeks where Tropical's earnings were more than the 
average weekly turnover. QBe claimed that the proper method for calculation 
involved keeping a running account of the difference between the average weekly 
turnover and the actual weekly turnover, so that QBe was only required to 
indemnify Tropical if it suffered a loss over a particular period rather than in any 
given week.

Tropical commenced proceedings against QBe in the Federal Court. 

The court rejected QBe's construction due to factors including the fact that the 
policy referred to cover being provided 'for each week', indemnity was to be 
provided in 'respect of weekly loss of turnover', and loss was to be paid within 
'seven days'. The court held that Tropical's construction was preferable, 
notwithstanding that this resulted in a larger indemnity than would result if 
Tropical's turnover were considered on an annual rather than weekly basis. For 
example, in relation to one of the three incidents, the loss calculated using 
Tropical's method was $11,678,735, whereas the loss of turnover calculated 
annually was $1,776,772. 

GeneRAL InSuRAnCe LAW
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This case emphasises the necessity for close attention to be paid to the 
way in which loss and damage is calculated in policies for business 
interruption. Insurers need to consider which methods are appropriate 
having regard to the way in which the business in question is paid. 
Methods using weekly payments as the basis for the calculation (as in this 
case) may be inappropriate where the insured receives relatively small 
payments for some weeks and sporadic large payments in other weeks.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/cth/FCA/200�/1088.html

http://www.austlii.edu.au/au/cases/cth/FCA/2009/1088.html
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Case Name: 

Thiess Pty Ltd v Zurich 
Specialties London Ltd 

Citation:

[200�] nSWCA 47, new South 
Wales Court of Appeal per 
Allsop P, MacFarlan JA and 
Sackville AJA

Date of Judgment:

3 March 200�

Issues:

• What amounts to a 
construction risks insurance 
policy constitutes a 
'construction contract' for 
the purpose of the Building 
and Construction Industry 
Security of Payment Act 
1999 (nSW) 

In this case, the New South Wales Court of Appeal considered whether a 
requirement under an insurance contract that the insured take 'all 
reasonable precautions' to safeguard the subject matter of the policy 
amounted to a separate 'construction contract' for the purposes of the 
Building and Construction Industry Security of Payment Act 1999 (NSW). 

Thiess Pty Ltd entered into a construction risks insurance policy with Zurich 
Specialities London Ltd, among others, in respect of its design and construction of 
the Lane Cove Tunnel project 

Following the collapse of part of the tunnel in 2005, Thiess carried out some 
rectification works and sought to recover the cost of this under its insurance policy. 
While negotiations between the parties in respect of the amount of the claim were 
still running, Thiess served a payment claim under section 13 of the Building and 
Construction Industry Security of Payment Act (the Act) on the insurers, in order to 
compel payment of its costs as a progress payment. 

In doing so, Thiess contended that the clause of the insurance policy that required 
the insured to take all reasonable precautions to safeguard the subject matter of 
the policy, and to prevent loss and damages, constituted a 'construction contract' 
within the meaning of the Act. The insurers responded to this by seeking a 
declaration that the policy did not have this effect.

At first instance, the court rejected Thiess's submission and found that the 'all 
reasonable precautions' clause was not a 'construction contract' forming part of the 
insurance policy and was instead a condition precedent. Thiess appealed to the 
nSW Court of Appeal.

The key issue before the Court of Appeal was again whether the 'all reasonable 
precautions' clause could be characterised as a contractual promise to carry out 
construction works for the insurer in addition to, or instead of, being a condition 
precedent to indemnity. The appeal was unanimously dismissed.

The court applied the established principle that an insurance policy should be 
given a businesslike interpretation, by analysing the language used by the parties 
and their contractual objectives. Justice Macfarlan (with whom President Allsop 
and Justice Sackville agreed) held that the commercial purpose of the policy was to 
provide indemnity against certain loss and damage, and not to enable the insurers 
to procure the performance of construction works.

COnSTRuCTIOn OF InSuRAnCe POLICIeS

'All reasonable precautions' clauses in construction risks 
insurance policies
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Had it been a 'construction contract' for the purposes of the Act, the policy would 
have allowed the insurers to sue Thiess for any failure to take responsible 
precautions to prevent loss occurring. Instead, the failure to take reasonable 
precautions simply affected whether or not Zurich was obliged to make a payment 
under the policy

This unusual case demonstrates that the courts will not accept novel legal 
interpretations of aspects of insurance policies where this is inconsistent 
with a common sense and businesslike interpretation of the language 
used and the parties' contractual aims'.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWCA/200�/47.html

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2009/47.html
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Case Name:

ACE Insurance Limited v Moose 
Enterprise Pty Limited 

Citation:

[200�] nSWSC 724, Supreme 
Court of new South Wales per 
Brereton J

Date of Judgment:

31 July 200�

Issues: 

• Construction of exclusive 
jurisdiction clauses

• Implication and scope 
of exclusive jurisdiction 
clauses, particularly in 
insurance contracts

In this case, the Supreme Court of New South Wales considered the 
construction of exclusive jurisdiction clauses in insurance contracts, and 
their operation in restricting parties from litigating outside of the nominated 
jurisdiction.

This case surrounds a dispute between two Australian corporations; Moose 
enterprise Pty Limited, a toy manufacturer, and its insurer, ACe Insurance Limited. 
After allegations of manufacturing a defective toy, a number of class actions were 
brought in the united States against Moose by consumers. ACe refused to continue 
funding Moose's defence to these actions. Moose subsequently commenced 
proceedings in California to enforce ACe's obligation as an insurer, to defend all 
proceedings brought against Moose, under Californian municipal law. In the current 
proceedings, ACe sought an anti-suit injunction to restrain Moose from continuing 
with the Californian proceedings. ACe claimed that the insurance contract 
contained an exclusive jurisdiction clause, whereby Moose promised to litigate only 
in Australia.

In granting the anti-suit injunction to ACe, Justice Brereton accepted that clause 
4.11 of the insurance contract was an exclusive jurisdiction clause, which operated 
to restrict any litigation between the parties outside of Australia. Justice Brereton 
commented that construing a jurisdiction clause as exclusive is a matter of 
construction and absence of the word 'exclusive' is not determinative. His 
conclusion was based primarily on the following factors:

• The clause was futile unless it conferred exclusive jurisdiction. Given that 
Moose and ACe were Australian corporations, had made their contract in 
Australia and provided for Australian law to govern it, Australia was the natural 
forum for the proceedings.

• The clause was included primarily for the benefit of ACe as the insurer and, 
therefore, likely defendant in any dispute under the policy. The commercially 
sensible interpretation was that it was intended to require the parties to litigate 
only in Australia.

The court stressed the well-established distinction between a choice of jurisdiction 
clause, which imposes contractual obligations on the parties, and a choice of law 
clause, which is merely declaratory of their intent as to the applicable legal 
systems.

COnSTRuCTIOn OF InSuRAnCe POLICIeS

exclusive jurisdiction clauses in insurance contracts and 
their impact on foreign litigation
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This case highlights the courts' inconsistent treatment of jurisdiction 
clauses. It demonstrates the need for explicit and precise drafting of 
exclusive jurisdiction clauses, particularly with insurance contracts.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWSC/200�/724.html

http://www.austlii.edu.au/au/cases/nsw/NSWSC/2009/724.html
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Case Name:

Vero Insurance Limited v Tran

Citation:

[2008] nSWCA 358, new 
South Wales Court of Appeal 
per Macfarlan JA and Gyles and 
Handley AJJA

Date of Judgment:

15 December 2008

Issues: 

• enforceability of 
memorandum of agreement, 
or merely an agreement to 
agree

• Construction of agreement 
to mediate

In this case, the New South Wales Court of Appeal considered whether a 
memorandum of agreement prepared by a mediator at the conclusion of a 
day of mediation was enforceable by one of the parties as a settlement 
agreement, or whether it was merely an agreement to agree. 

The respondents, Mr Minh Ai Tran and Mr Thi nguyen Phan (the owners), owned a 
house built by builders insured by the appellant, Vero Insurance Limited (the 
insurer). The owners claimed that the house was defective. The builder denied the 
defects. The parties attempted court-ordered mediation under an agreement to 
mediate. 

The agreement to mediate provided that the mediation could be terminated by 
agreement between the parties, upon execution of a settlement agreement, or upon 
notice from the mediator that he or she would be unable to assist the parties to 
reach a resolution. At the conclusion of the mediation, the mediator read out a 
series of terms that he considered had been agreed between the parties. That 
evening, Mr Tran advised the mediator that the owners did not accept the terms as 
described. nonetheless, the mediator distributed a memorandum of agreement (the 
memorandum) outlining these terms and also identifying terms that he considered 
had not been agreed. 

The insurer brought an action for specific performance of the terms identified by 
the mediator as agreed. The insurer argued that these terms constituted a 
settlement agreement, under the agreement to mediate. The issue for 
determination was whether an enforceable settlement had been reached, or merely 
an agreement to agree. 

Justice Hamilton, at first instance, dismissed the action for specific performance, 
based on his Honour's construction of the agreement to mediate. Justice Hamilton 
held that the parties had not executed a written settlement agreement, the 
settlement procedure prescribed by the agreement to mediate. His Honour 
contemplated that there may be an oral variation of that settlement procedure, but 
held that the facts did not sustain such a variation.

The insurer appealed. The Court of Appeal dismissed the appeal, but on different 
grounds. The court focused on deficiencies in the alleged settlement agreement set 
out in the memorandum, including the following:

• the structure of the settlement set out in the memorandum was wholly reliant 
upon a proper identification of the scope of works to rectify the defective work;

• the memorandum provided that an expert would determine the scope of works, 
but the parties had not agreed on an expert; and

COnSTRuCTIOn OF InSuRAnCe POLICIeS
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• the memorandum did not set out a procedure by which an expert would be 
chosen in default of agreement.

The Court of Appeal found that, in the absence of an agreement as to who the 
expert would be, and no other mechanism for appointing that expert, the alleged 
settlement agreement was an agreement to agree and was not enforceable. The 
court dismissed the appeal on the basis that the memorandum was incomplete. 
The court preferred this analysis to that adopted by the primary judge, querying 
whether the statutory rules that govern court-ordered mediation had been 
sufficiently taken into account by the primary judge when construing the agreement 
to mediate.

This case is relevant to any parties to mediation. It highlights the 
importance of clarifying at the close of a mediation session whether, and 
on what terms, a concluded settlement agreement has been reached, and 
ensuring that any agreed terms are sufficiently certain to be enforceable.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWCA/2008/358.html

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2008/358.html
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In this case, the England and Wales Court of Appeal had to decide at what 
point, if at all, had parties entered into a reinsurance contract in 
circumstances in which negotiations were conducted exclusively by email. 
The central issue being whether a particular email exchange resulted in the 
formation of a contract. 

Allianz Insurance Company egypt entered into negotiations for marine reinsurance 
from Aigaion Insurance Co SA. Tug boats were the subject of the purported 
reinsurance contract and had been classed by the International Association of 
Classification Societies (IACS). The reinsurance negotiations were conducted 
through a broker, Chedid & Associates Ltd, and all communications were via email 
as each party was located in a different countries. Towards the end of the 
negotiations, Aigaion asked Chedid to 'Please forward slip soonest for our 
agreement'. Chedid did so on 31 March 2005 but the slip omitted the IACS class 
warranty that the parties had agreed would be included in the cover. Aigaion failed 
to recognise the omission and responded on 2 April 2005:

 Cover is bound with effect from 31.03.05 as we had quoted, ie 1.33% H&M and 0.4% 
IV for our 30% line.

On 23 July 2005, one of the tugs became a constructive total loss. Aigaion was 
notified but denied liability on the basis that the policy had automatically 
terminated, and later, on the basis that there was no contract at all. The issue 
before the Court of Appeal was whether a contract existed.

Aigaion claimed that no contract of insurance had been entered into at any time, 
on the basis that the slip had, contrary to the parties' intentions, not included the 
IACS warranty. Aigaion submitted that its acceptance by email on 2 April included 
the words 'as we had quoted', which could only have been understood to 
contemplate the incorporation of the IACS warranty On that basis, the offer and 
acceptance were not directed at the same terms, and therefore there was no 
contract. Allianz argued that a contract for cover did exist, irrespective of whether 
the IACS warranty was a term of that contract. 

Lord Justice Rix (with whom Lord Justices Moses and Laws agreed) found that the 
'mutual indicia about the email exchange are so strong that it would be wrong to 
interpret them as ending in a mere offer and counter-offer', as Aigaion submitted, 
and accordingly there was a contract for cover. 

Case Name:

Allianz Insurance Co v Aigaion 
Insurance Co SA 

Citation: 

[2008] eWCA Civ 1455, 
england and Wales Court of 
Appeal per Laws, Rix and 
Moses LJJ

Date of Judgment:

1� December 2008

Issues:

• Contract formation when 
a term is unintentionally 
omitted 

• Terms of contract negotiated 
solely by email
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Although the existence of the IACS warranty would not have a bearing on liability 
under the policy, the court still considered whether it formed a part of the contract. 
It held that it did not. The slip was intended to be the definitive reference point for 
the parties and as Aigaion agreed to its terms by response email, it was as if it had 
appended its signature to it. It was the definitive (albeit mistaken) restatement of 
the agreed terms, and therefore it was impossible to read the IACS warranty into 
the slip offer. 

This case brings sharply into focus the need to ensure the accuracy of 
placing slips. As with final policies, care must be taken to ensure that 
placing slips reflect the terms by which the parties agree to be bound. The 
court will be unwilling to read terms into agreements if there has been a 
'definitive restatement' of those terms that parties have agreed to.

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWCA/Civ/2008/1455.html
&query=Allianz+and+Insurance+and+Co+and+v+and+Aigaion+and+Insurance+and
+Co+and+SA&method=boolean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1455.html&query=Allianz+and+Insurance+and+Co+and+v+and+Aigaion+and+Insurance+and+Co+and+SA&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1455.html&query=Allianz+and+Insurance+and+Co+and+v+and+Aigaion+and+Insurance+and+Co+and+SA&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1455.html&query=Allianz+and+Insurance+and+Co+and+v+and+Aigaion+and+Insurance+and+Co+and+SA&method=boolean
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Case Name:

QBE Insurance (Australia) 
Limited v Stewart 

Citation:

[200�] nSWCA 66, new South 
Wales Court of Appeal per Ipp 
JA, Gyles AJA and Brereton J

Date of Judgment:

3 April 200�

Issues:

• negligence of employer
• Onus of proof when proving 

terms of an insurance 
contract

This case re-affirms the long-standing principle that the onus of proof lies 
with the party making an allegation unless 'something out of the ordinary' 
exists to shift the evidentiary burden. In this case, the onus of proof lay with 
the plaintiff to demonstrate the terms of the applicable insurance policy in 
the absence of a written document.

Angus Stewart (represented by his wife, Irene Stewart, following his death in 
October 2007) had worked for Pilkington Bros (Australia) Limited from 1�64 to 
1�67. Some years later, he contracted mesothelioma as a result of exposure to 
asbestos while working on the multi-stage dye bending machine. The asbestos was 
contained both in the protective gloves that he wore for heat protection and in the 
seal on a furnace inspection window that he had to replace from time to time.

During his employment, Pilkington was required by the Workers Compensation Act 
1926 (nSW) (the Act) to obtain a policy for at least $40,000 in respect of its 
liability for injury to its workers. Pilkington had originally obtained an insurance 
policy from eagle Star Insurance Ltd, which had later been taken on by QBe 
Insurance (Australia) Ltd, but the policy documents had been lost and the details 
could no longer be confirmed.

Mr Stewart brought proceedings in the Dust and Diseases Tribunal of nSW against 
QBe for negligence on the part of Pilkington and the manufacturers of the gloves 
(Wallaby Grip Ltd). He was awarded $365,510. QBe appealed on the issue of 
Pilkington's liability for negligence, and the extent of its own liability as insurer, 
claiming that this should be limited to the statutory maximum of $40,000.

On the issue of employer liability, the Court of Appeal held that there was no 
evidence to show Pilkington failed to take reasonable precautions to prevent injury, 
but it was negligent for failing to give adequate warnings about the use of asbestos 
gloves, which Mr Stewart would have heeded.

On the insurance issue, Justices Ipp and Gyles (Justice Brereton dissenting) 
allowed QBe's appeal, holding that the insurance cover was limited to $40,000. 
This conclusion was supported by the following factors:

• QBe's failure to produce the written policy of insurance, or any evidence of the 
contractual terms, did not result in it having unlimited liability;

• the statutory requirement under the Act to obtain an insurance policy of at least 
$40,000 meant that it could be inferred that this was an essential term of the 
contract; and

• there was no proof that this policy exceeded the minimum statutory requirement 
of $40,000, but it could be assumed that the policy was at least $40,000.

COnSTRuCTIOn OF InSuRAnCe POLICIeS
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The court held that, where a party on whom the burden of proof lies seeks to place 
the evidentiary burden on another party, it must point to 'something out of the 
ordinary' or 'compelling precedent'. nothing of that nature existed here to displace 
that burden as QBe inherited an insurance policy more than 40 years old. There 
was also no evidence to suggest that it ever possessed (or should have possessed) 
the relevant insurance contract. In relation to insurance contracts, the amount and 
subject of cover are the essential terms which must be proven by the party 
asserting the agreement. If this burden can be met the term will be held to be 
included in the policy and governed by ordinary contractual principles.

In circumstances where insurers have inherited/assumed policies from 
another insurer and the relevant documentation has been lost, they will 
not generally bear the burden of providing terms or liability limits of that 
contact. In these circumstances the burden can only be shifted by the 
existence of 'something out of the ordinary', which will be assessed at the 
court's discretion. The court will require the plaintiff to prove the policy 
terms and will assume liability is limited by the existence of any statutory 
minimum cover.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWCA/200�/66.html

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2009/66.html


54

Case Name:

Selected Seeds Pty Ltd v 
QBEMM Pty Ltd & Anor 

Citation:

[200�] QCA 286, Queensland 
Court of Appeal per White J and 
Holmes and Fraser JJA

Date of Judgment:

4 September 200�

Issues:

• Can an event be both an 
'occurrence' and 'property 
damage' for the purpose of 
the insuring clause in an 
insurance policy

• efficacy clause in policy 
acting to exclude the 
liability of the insured

The insured, a seed merchant, was sued for property damage arising from a 
misrepresentation of seed type. The Court of Appeal found that the insuring 
clause extended cover for this event under a 'broadform liability policy'. 
However, reversing the trial judge's decision, the Court of Appeal found that, 
on the literal meaning of an 'efficacy clause' in the policy, cover was 
excluded. 

Selected Seeds Pty Ltd (Selected), a grain and seed merchant, purchased seeds 
that it understood were 'Jarra grass' seed. The seeds were actually 'Summer grass'. 
Selected supplied the seeds to S&K Gargan, who sold some of the seeds to Mr 
Gargan. Mr Gargan then sold some seeds to Landmark Operations Limited, who, in 
turn, sold a quantity to Mr and Mrs Shrimp. At each stage, the seeds were 
represented to be Jarra grass. 

The Shrimps planted the seeds on their land and, upon discovering that the seeds 
were Summer grass, commenced proceedings against Landmark, claiming damages 
for breach of contract, misleading and deceptive conduct and negligence. 
Landmark joined Mr Gargan, and Mr Gargan in turn joined Selected to the action, 
claiming indemnity and contribution against the Shrimps' claim. 

Selected agreed to pay $150,000 towards the settlement of the Shrimps' claim 
and then sought to recover that amount and its legal costs under a liability policy it 
held with QBeMM Pty Ltd. At first instance, Selected obtained a declaration from 
the Queensland Supreme Court that the QBeMM policy covered the settlement sum 
and Selected's legal costs. QBeMM appealed. 

The first question on appeal was whether there had been an 'occurrence' within the 
meaning of the insuring clause. The insuring clause in the policy provided cover for 
legal liability:

 in respect of….Property Damage happening during the Period of Insurance and caused by 
an Occurrence within the Territorial Limits in connection with Your Business

QBeMM submitted that no liability had been established under the insuring clause. 
The Court of Appeal disagreed and held as follows: 

• the occurrence (the planting of the Summer grass seeds) and the property 
damage (incurred as a result of planting the seeds) were different events – an 
action and a consequence – and not the same event as QBeMM had argued;

• only the property damage needed to be caused by the occurrence – there was no 
need for a causal connection between the occurrence and Selected's legal 
liability; and

COnSTRuCTIOn OF InSuRAnCe POLICIeS
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• the phrase 'in connection with' allowed for considerable width and flexibility in 
the necessary causal relationship between an occurrence and Selected Seed's 
business. The court rejected QBeMM's argument that the occurrence was too 
far removed from Selected's conduct to fall within the intended scope of the 
phrase. The chain of causation, being the on-sale of Selected's seeds, and 
involvement by each subsequent purchaser seemed unremarkable in the context 
of Selected's business as grain and seed merchants.

The second broad question on appeal was whether cover was excluded by the 
'efficacy clause' that was included in an endorsement to the policy. 

The efficacy clause excluded liability 'arising directly or indirectly from or caused 
by, contributed to by or arising from' the failure of any product 'to correctly fulfil its 
intended use or function and/or meet the level of performance, quality, fitness or 
durability warranted or represented by the Insured'.

The Court of Appeal agreed with QBeMM's argument that the efficacy clause 
should be given its broad, literal meaning to require a causal connection between 
Selected's legal liability and the failure of Selected's product to fulfill its intended 
function or represented quality. In this case, that relationship was established on 
the basis that Selected's liability to the Shrimps only arose because the seeds 
supplied did not correctly fulfill their represented or warranted quality (as Jarra 
seed). On a literal construction, the effect of the efficacy clause was to exclude 
cover. 

The court considered that the principles of contractual interpretation sometimes 
require departure from the literal meaning of a contractual provision in 
circumstances where an alternative construction is more reasonable and more likely 
to reflect the intention of the parties. In this case, Selected argued that the 
QBeMM policy was a 'broadform' liability policy that was intended to provide a 
substantial cover for products liability and this aim would be defeated by 
acceptance of the insurer's construction of the efficacy clause. The court accepted 
those arguments as to intention, however it found that, in this case, there was no 
justification for rejecting the literal meaning of the efficacy clause, even where 
such an approach would significantly reduce the extent of cover for products 
liability.

This case confirms that the courts will often prefer strict literal meaning 
of a particular policy term or exclusion to an alternative meaning that may 
be argued by a party. This is likely to be the case even where there is 
some evidence as to the parties' intentions which support that alternative 
interpretation, or evidence of reliance by a party on that alternative 
interpretation.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/qld/QCA/200�/286.html

http://www.austlii.edu.au/au/cases/qld/QCA/2009/286.html


56

Case Name: 

Colton, Palmer & Preston Ltd v 
Allianz Australia Insurance Ltd

Citation:

[200�] SASC 158, Supreme 
Court of South Australia per 
Duggan J

Date of Judgment:

5 June 200�

Issues:

• Identification of the point at 
which liability arises

• Preference of injury or 
damage as giving rise to 
liability

• effect of cumulative 
'injuries' under several 
insurance policies

In this case, the Supreme Court of South Australia considered whether a 
policy required the manifestation of damage, or merely injury, as giving rise 
to liability. They also considered whether an insured can claim under several 
policies for asbestos exposure over time so as to access a higher aggregate 
level of cover.

Mrs Betty Roberts was an accountant for Colton, Palmer & Preston Ltd between 
1�46-5� and, during this time, was exposed to asbestos dust and fibres. She was 
also exposed to asbestos during 1�67-6� when she was renovating her home. She 
commenced proceedings in the District Court alleging she contracted mesothelioma 
from the original exposure, claiming against both Amaca Pty Ltd, the successor to 
the manufacturer, and Colton, as her employer at the time. 

On 17 February 2006, Mrs Roberts and Colton settled the matter for $178,750. 
Colton sought indemnity from Allianz, as their insurer during this period. 

The issue was whether Allianz had a liability to pay under the insurance policy, as, 
according to the policy, 'injury' must occur during the time period under which the 
party is insured. On this point, the court distinguished between 'injury' and 
'damage', noting that generally, an 'injury' will not automatically give rise to 
liability. usually there will need to be a relationship between the injury and damage 
for liability to arise. In this instance, however, the court recognised that injury 
occurred when the plaintiff inhaled the asbestos, while damage did not manifest 
itself until the development of mesothelioma. Importantly the injury here gave rise 
to liability under the policy, as the injury was an external catalyst that instigated 
the development of the disease at that time. 

The court also considered the fact that there were separate incidents of exposure to 
asbestos in each of the years of policy coverage. The plaintiff submitted that this 
meant that the defendant would have to indemnify the plaintiff for the total of each 
separate amount in each year a policy existed. The court concluded that there was 
a separate contract in existence every year, that was renewed annually, subject to 
changing premiums and caps on indemnity. The court refused to allow the plaintiff 
to claim an aggregate of all the policies on foot during the time her injuries 
occurred, instead deciding that the first 'injury' or exposure had the 'highest causal 
effect' that could be ascribed at the time. Therefore, the first injury gave rise to 
liability without the need to consider any further injuries and the plaintiff was 
entitled to claim under the initial policy.

COnSTRuCTIOn OF InSuRAnCe POLICIeS
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This case illustrates that courts will adopt a broad approach to the 
identification of when liability is incurred. It also demonstrates that courts 
may not allow an insured to claim the aggregate sum of liability of a raft 
of policies, instead only allowing an insured to claim the maximum sum 
from the first policy that can be identified as providing coverage when the 
injury was caused or instigated.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/sa/SASC/200�/158.html

http://www.austlii.edu.au/au/cases/sa/SASC/2009/158.html
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Case Name:

CGU Insurance Ltd v 
Corrections Corporation of 
Australia Staff Superannuation 
Pty Ltd

Citation:

[2008] FCAFC 173, Federal 
Court of Australia per Moore, 
Finn and Jessup JJ

Date of Judgment:

21 October 2008

Issues: 

• Operation of professional 
risks policy

• Construction of 'notification 
of claims circumstances' 
clause

• Sufficiency of notification of 
a potential claim

In this case, the Full Court of the Federal Court of Australia considered the 
operation of a professional risks policy and, in particular, the construction of 
a 'notification of claims circumstances' clause. The court considered the 
insured's awareness of any fact, situation or circumstance during the policy 
period for a claim made subsequent to the policy's expiration and whether 
sufficient notice of the potential claim had been made to allow the insured 
to rely on the clause.

Corrections Corporation of Australia Staff Superannuation Pty Ltd (CCAS) was the 
trustee of a superannuation fund maintained for employees of Australian 
Integration Management Services Pty Ltd (AIMS). AIMS operated prisons under 
contracts with state governments. 

Following the expiry and termination of two contracts under which AIMS had been 
responsible for the operations of two prisons, numerous AIMS employees were 
made redundant and subsequently sought their superannuation benefits. The fund 
experienced what was described by the primary judge as a 'liquidity crisis' in late 
2000 (the circumstances of which AIMS brought to the attention of its insurer in a 
letter dated 17 november 2000). As a result of this, the former AIMS employees 
did not receive their superannuation benefits. In April 2002, members of the 
former fund commenced proceedings against CCAS, alleging that it had breached 
its duties as trustee of the fund and they had suffered loss as a result. The action 
was settled in late 2003.

CCAS sought indemnity from its insurer CGu Insurance Limited, under its liability 
insurance policy (the policy). under the policy, CGu agreed to provide indemnity 
for any 'loss payment' they were obliged to pay 'arising out of any claim … first 
made against the trustees during the period of insurance and notified to the insurer 
during the indemnity period…'. The 'indemnity period' was the period of insurance 
plus 30 days thereafter (being, in this case, from 12 november 1��� to 12 
December 2000). The entitlement claims were made outside the indemnity period, 
however CCAS relied on clause 4.� of the policy, a deeming provision under which 
the scope of indemnity was extended. Clause 4.� specifically provided that:

 If during the period of insurance [CCAS] become aware of any fact, situation or 
circumstance that might give rise to a claim under the policy and elect during the 
Indemnity Period to give notice in writing to [CGu] of such fact, situation or circumstance 
then any claim which may subsequently arise out of such fact, situation or circumstance 
shall be deemed for the purpose of this policy to be a claim made during the Indemnity 
Period.

COnSTRuCTIOn OF InSuRAnCe POLICIeS
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At first instance, the court held that the claim by AIMS employees did arise out of 
a fact, situation or circumstance of which CCAS was aware during the period of 
insurance and, as such, CCAS were entitled to the benefit of clause 4.�.

On appeal, CGu argued that, although CCAS may have been aware of the fact, 
situation or circumstance that might have given rise to a claim, in order to rely on 
clause 4.�, it was necessary that CCAS was aware not only of the fact, situation or 
circumstance, but also that they be aware that it might give rise to the claim that 
was eventually made.

Rejecting this argument, the Court of Appeal held that clause 4.�, and in particular 
the words 'any claim', did not require the claim that was ultimately made against 
CCAS to be the same as that considered by CCAS during the indemnity period. 
Such an interpretation of clause 4.� would be inconsistent with the purpose of the 
30-day extension provision.

This case provides guidance on the approach a court may take in relation 
to the interpretation of a 'notification of claims circumstances' clause and, 
in particular, suggests that construction of such clauses will involve a 
commonsense approach that gives business efficacy to contracts of 
insurance.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/cth/FCAFC/2008/173.html

http://www.austlii.edu.au/au/cases/cth/FCAFC/2008/173.html
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Case Name:

ACN 074 971 109 (As Trustee 
for the Argot Unit Trust) Pegela 
Pty Ltd (ACN 002 256 751) 
v The National Mutual Life 
Association of Australasia Ltd 
(ACN 004 020 437)

Citation:

[2008] VSCA 247, Supreme 
Court of Victoria per Buchanan, 
nettle and Dodds-Streeton JJA

Date of Judgment:

5 December 2008

Issues:

• Construction of contract
• Life insurance policies

The respondent issued life insurance policies. Premiums and earnings were 
invested in portfolios of assets divided into units of equal value. 
Policyholders could switch between 'Cash' and 'Secure' portfolios, and 
cancel a switch by notice. Policyholders took advantage of prices made 
known to them before electing to switch. The respondent changed its 
pricing method from historical pricing to forward pricing to prevent this. The 
main issue on trial and appeal concerned construction of a particular 
clause.

The policyholders argued the clause gave them a three day period in which to elect 
to switch, or not switch, between portfolios at the price applicable at the start of 
that period. They also argued that if notice was given and not revoked before expiry, 
the respondent was obligated to complete the switch.

The trial judge rejected the policyholders' arguments. His Honour found that the 
first paragraph of the clause entitled the respondent to delay switching if it 
considered it necessary, whereas the second paragraph limited such delay to three 
days. His Honour held that, on the whole, the clause showed an intention that a 
switch or withdrawal should be effective from the date of notice.

The Victorian Supreme Court of Appeal (the court) rejected the trial judge's 
construction and allowed the appeal in the part. It declared that:

• the clause did not entitle the respondent to complete a switch before expiry of 
notice;

• policyholders could revoke their notice anytime before expiry; and
• if policyholders did not revoke their notice, on its expiry, the respondent was 

obliged to complete the switch.

The respondent argued, among other things, that if the clause bore the construction 
which the policyholders said it did, it would solely benefit policyholders and confer 
on them a right to make short term gains at the expense of other policyholders. 
Whilst cognisant of these consequences, the court made it clear that the clause 
was not to be given a meaning for which it did not provide.

COnSTRuCTIOn OF InSuRAnCe POLICIeS

Say what you mean, mean what you say – think rules of 
interpretation
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The court criticised the drafting of the policies, noting that the clauses within the 
policy should be coherent and logically consistent In relation to the main clause in 
dispute, for example, it commented that '[t]he respondent may well not have 
agreed to … its second paragraph … if it had sufficiently thought through the 
possibilities' for its 'exploitation'. Then, when determining whether that clause 
referred to selling price only, it commented that the policies had 'the appearance of 
a collection of provisions drafted by different people at different times without a 
great deal of thought for what had gone before.'

This decision reinforces the importance of clear and precise drafting, and 
the need to critically review all written products from beginning to end. 
When drafting, always bear in mind the rules of contractual interpretation, 
importantly that:
• words will always be given their plain and ordinary meaning regardless 

of effect;
• words will be read so that they make sense in the context of the whole 

clause, and/or if the context requires, the whole instrument;
• words and expressions should be consistently used for the same 

concepts; and
• clauses will not be given a meaning for which they do not provide.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/vic/VSCA/2008/247.html

http://www.austlii.edu.au/au/cases/vic/VSCA/2008/247.html
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Case Name:

Westport Insurance Corp v 
Gordian Runoff Ltd

Citation:

[200�] nSWSC 245, Supreme 
Court of new South Wales per 
einstein J

Date of Judgment:

8 April 200�

Issues:

• Interpretation of section 
18B of the Insurance Act 
1902 (nSW)

• Distinction between policy 
terms that define scope of 
cover and those limiting or 
excluding cover

In this case, the New South Wales Supreme Court considered the distinction 
between matters defining the scope of cover provided and exclusions from 
that cover for the purposes of the interpretation of section 18B of the 
Insurance Act 1902 (NSW).

During the takeover of FAI Insurances Limited by HIH Winterthur Holdings Limited, 
FAI's directors sought run-off cover against claims made after that takeover arising 
from their pre-takeover conduct. They arranged a seven-year run-off directors' and 
officers' (D&O) liability policy with Gordian Runoff Ltd. 

Gordian negotiated the renewal of reinsurance of its professional indemnity and 
D&O portfolios. Westport Insurance Corp (the reinsurers) agreed to indemnify 
Gordian for loss under such policies where claims were made and notified to 
Gordian within three years from their inception. Gordian did not notify the 
reinsurers of the existence of the FAI policy.

In 2001, former FAI directors notified Gordian of potential D&O claims against 
them. Gordian sought confirmation from the reinsurers that the claims were 
covered. The reinsurers denied indemnity on the basis that the FAI policy provided 
cover for seven years and that Gordian was only covered for contracts of less than 
three years. The parties agreed to resolve the dispute by arbitration. 

The arbitrators ruled that Gordian's reinsurance treaties did not cover D&O policies 
permitting claims to be made and notified more than three years from inception. 

However, the arbitrators found that s18B of the Insurance Act applied. This section 
entitles an insured to indemnity under a policy that excludes or limits the insurer's 
liability on the 'happening of particular events or on the existence of particular 
circumstances'; so long as those events or circumstances did not cause or 
contribute to the loss. 

The arbitrators ruled that the longer term of the FAI policy was a 'circumstance' 
within the meaning of s18B. The reinsurers had agreed to cover policies issued for 
three years and, because the claims against the former directors were made within 
the first three years, Gordian was entitled to indemnity.

The reinsurers sought leave to appeal to the new South Wales Supreme Court. 
Justice einstein held that the criteria for the granting of leave under the 
Commercial Arbitration Act 1984 (nSW) were satisfied, namely:

• manifest error on the face of the award; and
• strong evidence of an error of law that may add, or be likely to add, substantially 

to the certainty of commercial law.

COnSTRuCTIOn OF InSuRAnCe POLICIeS 
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Justice einstein concluded that the fact that the reinsurers would only indemnify 
Gordian for policies of up to three years constituted the scope of cover. It was not 
an exclusion or limitation, as is required for the operation of s18B. The scope did 
not depend upon a 'trigger' such as the occurrence of particular circumstances or 
events. The FAI policy, which was of a length greater than three years, did not fall 
within the scope of cover. 

Justice einstein found that, the arbitrators erred in deciding that s18B applied. His 
Honour set the award aside.

This case represents the first judicial interpretation of s18B of the 
Insurance Act in the context of reinsurance. The decision indicates that 
the distinction between scope of cover and exclusions under a policy is 
vital in the interpretation of that section. The case also provides some 
guidance on when the thresholds for permitting an appeal under the 
Commercial Arbitration Act will be met 

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWSC/200�/245.html

http://www.austlii.edu.au/au/cases/nsw/NSWSC/2009/245.html
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Case Name:

Flexsys America L.P. v XL 
Insurance Company Ltd

Citation:

[200�] eWHC 1115 (Comm), 
High Court of Justice, Queen's 
Bench Division, Commercial 
Court per Tomlinson J

Date of Judgment:

20 May 200�

Issues: 

• Drop-down clause in a 
master policy's provision of 
indemnity to the insured 
when cover under the local 
policy had been exhausted

The court considered whether a drop-down clause in a master policy issued 
to the Flexsys group provided cover to one of the companies in the group, 
where the local policy of insurance held by the company had been 
exhausted.

Flexsys America LP (Flexsys) is a subsidiary or associated company of Flexsys 
Holdings BV and a company in the Flexsys group (Flexsys Group). XL Insurance Co 
Ltd (XL) insured the Flexsys Group under a public and products liability policy (the 
master policy), which was part of a global insurance program. In addition to the 
master policy, various local policies were issued in specific jurisdictions. One local 
policy was issued to Flexsys by XL Select Insurance Company (XL Select) (a uS 
company related to XL) which, provided for a range of public and products liability 
cover. 

Flexsys was sued in the northern District of California by a Korean company and 
incurred costs of more than uS$2 million in defending the proceeding. Flexsys 
claimed indemnity from XL Select under the local policy. Flexsys and XL Select 
settled the claim for uS$1 million, the limit of the local policy. 

Flexsys filed a claim to recover from XL, under the master policy, the balance of its 
legal costs and sought a declaration that it was entitled to be indemnified by XL for 
its potential liability to the Korean company and its defence costs, up to the 
uS$25 million aggregate limit under the master policy. In so contending, Flexsys 
sought to rely on a drop-down clause in the master policy, claiming it caused the 
master policy to drop down in place of the local policy, subject to the local policy's 
terms and conditions and its higher indemnity limits. Should the drop down clause 
be held not to apply in this manner, Flexsys would have no claim under the master 
policy, which provided for cover under narrower terms than the local policy. 

The court rejected Flexsys's claim. At the court's direction, the parties had 
produced an agreed statement on drop-down clauses, which stated that there is no 
single universally applied form of words in a drop-down clause. Accordingly, Justice 
Tomlinson determined that the precise operation of a drop-down clause will be 
dependent upon its terms. After a thorough analysis of the terms of both the master 
policy and the local policy, the court found several factors indicated that the master 
policy did not drop down in these circumstances. These factors included: 

• the coverage provided by the master policy was narrower than the local policy, 
and the master policy dealt with the situation where it provided broader 
coverage than the local policy, but not the converse case;

• Flexsys's construction would mean that the terms of the master policy limiting 
cover for liability would be meaningless; and

COnSTRuCTIOn OF InSuRAnCe POLICIeS
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• Flexsys's construction required an unnatural reading of the phrase 'subject to 
the terms, exceptions and Conditions of the particular Local Policy', which 
Flexsys contended would not include the limits of indemnity under the local 
policy.

Drop-down clauses in master policies need to be construed according to 
ordinary principles governing the construction of insurance policies, with 
careful attention being paid to the words used. It should not be assumed 
that a drop-down clause will necessarily provide cover where the limits 
under a local policy have been exhausted.

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWHC/Comm/200�/1115.
html
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Case Name: 

Pratt v Aigaion Insurance 
Company SA

Citation: 

[2008] eWCA Civ 1314, 
england and Wales Court of 
Appeal (Civil Division) per Sir 
Anthony Clarke MR, Kay and 
Burnton LJJ

Date of Judgement: 

27 november 2008

Issues: 

• Should the requirement 
'at all times' be applied 
literally? 

In this case, the England and Wales Court of Appeal considered whether the 
requirement in a marine insurance policy that an experienced skipper be on 
board a shipping vessel at all times was ambiguous, and should be qualified 
to apply only in circumstances where the vessel was actually being 
navigated or loading its catch. 

The appellant, Mr Pratt, appealed a decision of the Admiralty Court dismissing his 
claim under a contract of marine insurance. Mr Pratt owned a fishing trawler that 
was insured by the respondent, Aigaion (the insurer). The policy included a 
warranty that:

 Warranted Owner and/or Owner's experienced skipper on board and in charge at all times 
and one experienced crew member.

The incident that led to the loss in question occurred when the vessel was docked 
and Mr Pratt and the three crew members had temporarily left the vessel. Twenty 
minutes after they left, Mr Pratt received a call informing him that the vessel was 
on fire. The blaze caused significant damage and Mr Pratt sought indemnity from 
the insurer.

The insurer contended that it was not liable because:

• the warranty should be read literally; and
• no one was on board at the time of the fire.

The Court of Appeal rejected these contentions. The court held that the natural 
inference from the warranty was that an experienced skipper was required to guard 
against risks that a skipper would reasonably be expected to need to guard against, 
such as navigational hazards. Further, the additional requirement for one 
experienced crew member highlighted that:

 …the primary purpose of the warranty, read as a whole, was to protect the vessel in 
circumstances in which at least two members of the crew, ie. the skipper and one other, 
could be expected to be on board.

Those circumstances arose when the vessel was being navigated or loading her 
catch, and not when she was safely tied up. If the insurer wanted crew members on 
board whenever the vessel was left berthed it could have, and should have, 
stipulated this in the policy. 

The court concluded that the warranty was ambiguous and should be read against 
the insurer in accordance with the contra preferentum1 rule.

COnSTRuCTIOn OF InSuRAnCe POLICIeS

'Aye Aye Captain' – when can common sense trump literal 
construction

1 The contra proferentem rule relates to contractual interpretation, providing that an ambiguous term in a contract will be construed 

against the party that seeks to rely on it.



67

This case demonstrates a potential approach of the courts to ambiguous 
terms in a contract of insurance. It also highlights that if an insurer 
intends to rely on warranties and exclusions to limit their liability under 
policies of insurance they should stipulate the circumstances in which the 
limitation is to apply in the clearest possible terms. 

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWCA/Civ/2008/1314.html
&query=Pratt+and+v+and+Aigaion+and+Insurance+and+Company+and+SA&metho
d=boolean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1314.html&query=Pratt+and+v+and+Aigaion+and+Insurance+and+Company+and+SA&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1314.html&query=Pratt+and+v+and+Aigaion+and+Insurance+and+Company+and+SA&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1314.html&query=Pratt+and+v+and+Aigaion+and+Insurance+and+Company+and+SA&method=boolean
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Case Name:

Reilly v National Insurance and 
Guarantee Corporation Ltd 

Citation:

[2008] eWCA Civ 1460, 
england and Wales Court of 
Appeal per Sir Anthony May 
PQBD and Moore-Bick and 
Thomas LLJ

Date of Judgment:

1� December 2008

Issues:

• Construction of 
exclusions open to several 
interpretations

• Meaning of the word 
'machinery'

The England and Wales Court of Appeal considered how to interpret a policy 
exclusion clause that, partly due to a lack of punctuation, was open to several 
interpretations. The judgment contains a detailed discussion of the meaning 
of the term 'machinery', the failure of which was contained in the exclusion 
clause.

The appellant (Reilly) carried on the business of supplying and installing fire 
protection and detection systems. Reilly entered into a wide-ranging 'Tradesmen 
Insurance Policy' with the respondent (the policy), which contained a clause (the 
exclusion clause) excluding liability arising from: 

 [T]he failure of any fire or intruder alarm switchgear control panel or machinery to perform 
its intended function.

While covered by the policy, Reilly entered into a contract to supply and install fire 
suppression equipment in three printing presses owned by a customer. When a fire 
occurred in one of the presses, the customer attempted to activate the suppression 
system (the system), but it failed to operate as intended, causing significant damage. 
Reilly settled the customer's claim and sued the respondent, who declined to 
indemnify him on several grounds. It was agreed that the Commercial Court would 
determine, as a preliminary issue, whether or not the exclusion clause operated to 
deny cover to Reilly. It was agreed that the system's failure was due either to 
insufficient pressure in the master cylinder either because it had incorrectly filled or 
pressured, or because of leakage, or due to the failure of the actuator piston. The 
Commercial Court held that Reilly's claim was excluded on the basis that the system 
was 'machinery' within the meaning of the exclusion clause, which was to be read as 
including a list of items that were not confined by reference to 'fire or intruder 
alarms'. This issue was then appealed to the Court of Appeal.

The Court of Appeal reiterated that exclusion clauses should be interpreted 
according to their plain and ordinary meaning; that the commercial object of the 
clause or contract as a whole will be relevant in resolving any ambiguity; further, in 
cases of true ambiguity, the most reasonable of several possible constructions is to 
be preferred. With this in mind, the court addressed the exclusion clause as follows:

• while the lack of punctuation in the clause made it possible to contend that the 
words 'fire or intruder alarms' govern what follows, confining the scope of the 
exclusion, such a construction was not to be favoured; and

• 'machinery' that did not function as intended was therefore an independent 
subject matter under the exclusion clause.

COnSTRuCTIOn OF InSuRAnCe POLICIeS
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In considering whether any of the agreed possible causes for the system's failure 
constituted a failure of 'machinery to perform its intended function', the court held 
that the system as a whole could not be treated as 'machinery', but rather a series 
of components, only some of which could be classed as 'machinery'. The court held 
that the actuator piston was, due to its complexity and reliance on moving parts, 
properly characterised as 'machinery', whereas it held that the cylinders could not 
be so characterised. Accordingly, the court ruled that if the system's failure was 
due to the failure of the actuator piston to latch, then the exclusion clause would 
be effective, whereas if one of the other agreed possible causes caused the 
system's failure, the exclusion clause would not operate to deny liability.

This case serves as a reminder that the lack of punctuation in an 
insurance policy's exclusion clause may cause confusion, highlighting the 
need for clear and precise drafting. The case is of particular relevance to 
parties to insurance policies excluding cover for the failure of 'machinery'. 
Such exclusion clauses should not be assumed to exclude failure of 
products that contain separate components that are not each able to be 
characterised as 'machinery'. 

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWCA/Civ/2008/1460.html
&query=Reilly+and+v+and+national+and+Insurance+and+Guarantee+and+Corpora
tion+and+Ltd&method=boolean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1460.html&query=Reilly+and+v+and+National+and+Insurance+and+Guarantee+and+Corporation+and+Ltd&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1460.html&query=Reilly+and+v+and+National+and+Insurance+and+Guarantee+and+Corporation+and+Ltd&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1460.html&query=Reilly+and+v+and+National+and+Insurance+and+Guarantee+and+Corporation+and+Ltd&method=boolean
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Case Name:

Quantum Processing Services 
Company v AXA Insurance UK 
Plc

Citation:

[2008] eWCA Civ 1640, 
england and Wales Court of 
Appeal, Civil Division, per 
Waller, Thomas and Aikens LLJ

Date of Judgment:

15 December 2008

Issues: 

• exclusion clauses in travel 
insurance policies

• Disclosure of hazardous 
activities by the insured

In this case, the England and Wales Court of Appeal considered an 
exclusion clause for 'hazardous activities' in a policy of travel insurance. 

The appellant, Quantum Processing Services Company (the company), provided 
medical treatment to a scuba diver who had suffered decompression sickness 
during a holiday to Mexico. The diver had arranged travel insurance through a travel 
agent, Trailfinders, who provided insurance as agent for the respondent, AXA 
Insurance uK Plc (the insurer). The insurer refused to pay the costs of the medical 
treatment, alleging that the diver was not covered under the policy because he was 
unaccompanied by an instructor and was cave diving. The court at first instance 
found in the insurer's favour and dismissed the claim, and the company, to whom 
the diver had assigned the benefits of the policy, appealed.

The main issue before the Court of Appeal was whether, on proper construction, the 
policy in fact covered scuba diving and, in particular, cave diving. The exclusion for 
hazardous activities did not specifically refer to scuba diving, but the policy 
required the insured to disclose to the insurer activities that could be considered as 
hazardous. The certificate attaching to the policy also advised insureds planning to 
take part in hazardous activites to check that the policy covered that particular risk. 

In allowing the appeal, the court held that once disclosure had been made by the 
insured of a hazardous activity, in this case diving, and once that hazardous activity 
had been accepted by the insurer as being covered by the policy, either by charging 
an extra premium or by simply accepting that it is covered, then the policy should 
be read as if that disclosed activity had been written into the policy as covered. 
Furthermore, the insurer cannot construe the policy as covering only what they 
identify in their minds as a less hazardous form of that activity. If a hazardous 
activity (eg diving) is accepted by the insurers, they must expressly exclude certain 
elements of the activity (eg cave diving) if they are to limit their liability. 

This case illustrates that exclusion clauses should be carefully drafted to 
capture all activities that are intended to be excluded. Where the insured 
has disclosed an intention to take part in an activity, and the insurer 
accepts this risk, the contract is to be interpreted as if that risk is written 
into the policy as covered. In addition, where an activity is covered under 
the policy, all forms of the activity are likely to be held to be covered 
unless particular forms of the activity are expressly excluded.

COnSTRuCTIOn OF InSuRAnCe POLICIeS

exclusion clauses in travel insurance policies
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A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWCA/Civ/2008/1640.html
&query=Quantum+and+Processing+and+Services+and+Company+and+AXA+and+I
nsurance+and+uK+and+Pl&method=boolean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1640.html&query=Quantum+and+Processing+and+Services+and+Company+and+AXA+and+Insurance+and+UK+and+Pl&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1640.html&query=Quantum+and+Processing+and+Services+and+Company+and+AXA+and+Insurance+and+UK+and+Pl&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2008/1640.html&query=Quantum+and+Processing+and+Services+and+Company+and+AXA+and+Insurance+and+UK+and+Pl&method=boolean
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Case Name: 

Council of the City of 
Wollongong v Vero Insurance 
Limited

Citation:

[200�] nSWSC 475, Supreme 
Court of new South Wales per 
McDougall J

Date of Judgment:

12 May 200�

Issue:

• The construction of an 
insured's policy, particularly 
where a mistake is made in 
the valuation declaration

In this case, the Supreme Court of New South Wales considered the main 
principles for a proper construction of an insurance contract as opposed to 
an ordinary contract.

In August 2006, a building known as the 'neS Hall', which was owned by the 
Council of the City of Wollongong, was destroyed by a fire. The building was insured 
by an industrial special risks policy issued by the defendant insurer Vero. Vero 
accepted its liability to indemnify the council for the loss of the neS Hall but 
disputed the value of the building submitted by the council.

An amendment to the policy specified the basis of settlement was not the cost of 
reinstatement, replacement or repair as contended by the council, but the value 
specified in a record provided to the insurer by the council. In an extension to its 
conditions 1 and 2 ('misrepresentation and non-disclosure' and 'alteration' 
respectively), the policy also set out that 'notwithstanding the provisions of 
conditions 1 and 2, the insured shall not be prejudiced by any unintended and/or 
inadvertent error, omission or misdescription of the of the risk [or], incorrect 
declaration of value' (the extending paragraph).

Starting in February 2003, the council's valuer prepared valuations of the council's 
assets for insurance purposes. The valuations were updated each year and used for 
the annual renewal of the insurance policy. For the renewal of the policy in 2006, 
the valuation spreadsheet the council submitted to Vero recorded a 'reinstatement 
with new value of $322,000'. It was agreed that the spreadsheet was an 
accounting or other record of the council and that it recorded the value of the neS 
Hall for insurance purposes. However, the council, based on a surveyor report 
issued after the fire had occurred, contended that the figure of $322,000, in 
respect of the neS Hall, was an incorrect description of the value of the neS Hall 
and that its true value was $758,365. Alternatively, the council contended that the 
indemnity value was the cost of rebuilding and was $5�4,��0.

The issue before the Supreme Court was whether the extending paragraph merely 
applied in the circumstances of conditions 1 or 2 ('misrepresentation and non-
disclosure; 'alteration') or whether it was intended to apply whenever the council 
made a mistake as it described . The court held in Vero's favour that the extending 
paragraph had to be construed to operate only in the circumstances of conditions 1 
or 2 (which Vero did not rely upon) and not as a generally dispensing provision for 
all mistakes of the council. The court reasoned that:

• an insurance policy is a commercial contract and should be given a 
'businesslike' interpretation;

COnSTRuCTIOn OF InSuRAnCe POLICIeS 

Insurance clause protecting unintended mistakes
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• the starting point of the construction must be the language of the extending 
paragraph;

• its introductory words made clear that it had to be read as part of condition 1;
• the extending paragraph should not be construed to operate beyond the 

apparent limits of its words in circumstances where the ordinary meaning of the 
language gives it work to do and fits logically in the overall scheme of the 
policy; and

• the parties were aware of the yearly value updating process and accepted the 
council's recorded values as the basis of the settlement for the total loss of the 
neS Hall and that therefore the expanding paragraph must not be used to 
entirely rewrite this aspect of the parties' bargain.

This case is a reminder that courts will take a 'businesslike' or commercial 
approach in interpreting insurance policies. It reinforces the importance 
of an accurate policy wording and indicates that courts also take into 
account circumstances outside of the policy wording to determine the true 
meaning of the insurance contract.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWSC/200�/475.html

http://www.austlii.edu.au/au/cases/nsw/NSWSC/2009/475.html
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Case Name: 

Central Australian Aboriginal 
Congress Inc v CGU Insurance 
Ltd

Citation:

[200�] nTCA 1, Court of 
Appeal of the northern Territory 
per Martin, Angel and Mildren 
JJ

Date of Judgment:

2� April 200�

Issues:

• Difference between 
exclusion provisions and 
exception provisions with 
regard to the Wayne Tank 
principle

• Claim against employer, not 
'medical practitioner' listed 
in exclusion clause

• Proof of a causative 
connection between the 
loss and the actions of 
the excluded 'medical 
practitioners' insufficient 

In this case, the Northern Territory Court of Appeal assessed the nature of 
the relevant provision as one of exclusion, exception or limitation with 
regard to the applicability of the Wayne Tank1 principle. It also determined 
whether a provision requiring 'claims against medical practitioners' may 
apply if the claim was caused by a medical practitioner but only brought 
against the insured employer.

Central Australian Aboriginal Congress Inc (Congress) appealed against the 
dismissal of its third-party claim against the respondent insurer CGu Insurance 
Ltd. Congress provides health care services to Aboriginal and Torres Strait Islander 
people resident in Central Australia. CGu had issued a professional risks insurance 
policy for Congress stating that the policy did not cover, among other things, 
'claims against medical practitioners'.

In January 2001, 26-year-old Clive Henry Impu died at the Alice Springs Hospital 
as the result of a coronary thrombosis. When the deceased attended Congress in 
March 2000, the examining doctor suspected that he may be suffering ischaemic 
heart disease. He made an appointment for the deceased to have a cholesterol test 
and referred him to the specialist clinic. The deceased failed to attend both 
appointments. Although the deceased attended Congress on four or five occasions 
subsequent to March 2000, including on the day of his death, none of the 
examining medical practitioners performed any form of follow-up on the 
appointments the deceased had not kept. 

The issue before the Court of Appeal was whether the policy provisions excluding 
claims against medical practitioners could be construed as exclusion clauses 
(rather than as an exception or limitation to the policy) and, therefore, whether 
CGu could rely on the Wayne Tank principle to be relieved from its liability. The 
court also considered whether the requirements of these provisions were met since 
no claim had been brought against a medical practitioner, and the trial judge made 
no clear finding that the medical practitioners were negligent.

COnSTRuCTIOn OF InSuRAnCe POLICIeS

exclusion of 'claims against medical practitioners' in 
professional risk insurance policies

1 If there are two or more proximate causes for a loss, the principle of Wayne Tank states that the insured is entitled to recover if one 

of these causes is insured under the policy and none of the others are expressly excluded. If, on the other hand, one of those causes 

is wholly and expressly excluded, the insurer is not liable (Wayne Tank & Pump Co Ltd v Employers Liability Assurance Corporation 

Ltd [1�74] QB 570).
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In allowing Congress' appeal, the court concluded that the relevant policy clauses 
were exclusions and that therefore the principle of Wayne Tank was applicable. 
However, the court found that, since a claim had only been brought against 
Congress but not against the medical practitioners, the excluding provisions had no 
operation in the facts of this case. Therefore, no exclusion within the meaning 
of Wayne Tank had taken place. Consequently CGu was liable under the terms 
of the policy. The court held that:

• it did not matter whether the clauses were described as exclusions or 
exceptions: as long as they were not limitations, the principle of Wayne Tank 
remained applicable (Justice Angel dissenting); and

• exclusion clauses were to be strictly construed against the insurer and, 
therefore, there was no reason to extend the operation of these clauses in 
circumstances where the medical practitioners were not parties to the action.

The court also found that the trial judge had made no finding that either of the 
medical practitioners were negligent and had focused her attention solely on 
causation. on this basis, the court held that:

• the exclusion clauses referred, at the very least, to claims made in relation to 
breaches of professional duty of care by medical practitioners and that, 
therefore:

• mere proof of a causative link between the conduct of the medical practitioners 
and Congress' breach of its non-delegable duty of care was insufficient to bring 
the case within the exclusion clauses.

This case is a reminder to insurers to pay careful attention to the drafting 
of exclusion clauses in their insurance policies. Where an exclusion clause 
refers to claims brought solely against persons acting on behalf of the 
insured, the insurer may not be able to rely on this exclusion where a 
claim is brought only against the insured. 

A complete case report can be found at:
http://www.supremecourt.nt.gov.au/documents/judgements/ntca/200�0625ntca02.
pdf
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Case Name:

Zhang & Anor v Minox 
Securities Pty Ltd; Liu & Ord v 
Minox Securities Pty Ltd & Ors

Citation:

[200�] nSWCA 182, Supreme 
Court of new South Wales per 
Hodgson and Macfarlan JJA 
and Handley AJA 

Date of Judgment:

7 July 200�

Issues: 

• General construction 
of exclusion clauses in 
insurance policies

• exclusion clauses in 
composite insurance 
policies

In this case, the New South Wales Court of Appeal considered the scope of 
exclusion clauses in insurance policies applying to financial advisers.

The claimants and other investors (the investors) invested in promissory notes 
issued by companies that were part of the Westpoint Group. They suffered financial 
loss when the investment was rendered worthless by the Group's collapse. The 
claimants made these investments on the advice of Mr Chan, an employee of 
Quantum Securities Pty Ltd, later Minox Securities Pty Ltd (Minox). These 
companies were not on Minox's approved product list. The claimants commenced 
proceedings against Minox in the nSW Supreme Court, but Minox was subject to a 
creditor's voluntary winding up, meaning that it was unlikely it would be able to 
satisfy their claims.

Minox had obtained two insurance policies from QBe Insurance (Australia) Limited: 
a professional indemnity policy and a financial institutions policy. The claimants 
sought leave to commence proceedings against QBe. However, both insurance 
policies contained exclusion clauses that potentially excluded QBe's liability to 
indemnify Minox against these claims. 

The exclusion clause in the professional indemnity policy provided that QBe would 
not be liable to indemnify the insured from a claim arising out of any conduct in 
respect of:

 any financial or investment product that at the time the actual or alleged act, error or 
omission occurred is not listed on [Minox's] Approved Product List.

The exclusion clause in the financial institutions policy provided that QBe would 
not be liable to indemnify the insured from any claim:

 [d]irectly or indirectly based upon, attributable to, or in consequence of the provision by 
or on behalf of the Insured of any advice usually provided by a Financial Planner.

Justice Barrett in the Supreme Court dismissed the applications on the basis that 
the investors did not have an arguable case that the policies responded to any 
liability of Minox. The investors appealed to the Court of Appeal. The question for 
the court was whether the exclusion clauses excluded any liability on the part of 
QBe to indemnify Minox against the investors' claims.

COnSTRuCTIOn OF InSuRAnCe POLICIeS
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The court found that the professional indemnity policy was a composite policy that 
provided separate cover to many separate insureds. Therefore, although the 
exclusion clause denied Mr Chan indemnity, it had no application to Minox as a 
separate insured. The court commented that '[i]t is common for composite policies 
to contain exclusion clauses which deny cover to one insured while preserving it for 
another'. The court also rejected the attempts of QBe to encourage the exclusion 
clause be construed more broadly, on the basis that the court is not entitled to give 
effect to any supposed intention lying behind the exclusion that is not reflected in 
the clause's language.

In respect of the financial institutions policy, the court found that '[t]he evident 
purpose of the financial planning exclusion... was to deny cumulative cover for the 
same claims under both policies'. The court found that the exclusion clause 
protected QBe from liability in respect of the investors' claims under that policy.

This case confirms that courts will take a narrow view of exclusion clauses 
where possible and indicates that insurers should take care in drafting 
exclusion clauses in composite insurance policies.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWCA/200�/182.html

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2009/182.html
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Case Name:

Ashmere Cove Pty Ltd v 
Beekink

Citation:

[200�] FCA 564, Federal Court 
of Australia per Barker J

Date of Judgment:

2 June 200�

Issues: 

• General principles 
governing the construction 
of exclusion clauses in 
insurance policies

• Approach to construction 
where unambiguous 
exclusion clause negotiated 
by parties

In this case, the Federal Court of Australia considered the appropriateness 
of construing an exclusion clause in an insurance contract in favour of an 
insured where there is no ambiguity in the wording of the clause.

Knightsbridge Managed Funds Limited (KMF) was the responsible entity for a 
mortgage scheme that primarily consisted of issuing loans secured by mortgages 
over property. Ashmere Cove Pty Ltd advanced $100,000 to Fieldmont Holdings 
Pty Ltd as part of a loan managed by KMF under this scheme. Fieldmont only 
repaid $27,225 to Ashmere before going into liquidation. Ashmere did not recieve 
any dividends from the liquidation.

Ashmere commenced proceedings against KMF in respect of the loan. Since KMF 
was also in liquidation, Ashmere sought to join KMF's insurer to the proceedings in 
order to increase the chance of recovering its losses. However, KMF's insurance 
policy contained an endorsement that excluded indemnity for any claim against 
KMF 'directly or indirectly arising out of... the non repayment of any loan which 
was originated or managed by [KMF]'. The insurers refused to indemnify KMF, 
arguing that Ashmere's claims arose directly or indirectly out of the non-repayment 
of the loan to Fieldmont, a loan that originated or was managed by KMF. Ashmere 
argued that the court should reject the insurer's interpretation because it rendered 
the policy's cover 'practically illusory'. 

Justice Barker stated that, generally, in the case of exclusion clauses, the courts 
will:

• construe any ambiguity in the wording of the clause against the insurer;
• construe the clause in the context of the policy as a whole including the 

insuring clause; and
• endeavour to construe the clause in a manner consistent with the commercial 

purpose of the contract and where possible to avoid the clause rendering the 
policy 'practically illusory'.

He went on to say that, in appropriate cases, the courts may:

• give a 'strained' meaning to the words of the clause in order to give effect to the 
object or purpose of a policy (which must be ascertained by reference to the 
terms of the contract of insurance as a whole, not by an appeal to what may 
now seem fair or reasonable); and/or

• decline to give effect to the apparent literal meaning of the words of the clause, 
where to do so would result in an absurd construction that the parties cannot 
have intended.

COnSTRuCTIOn OF InSuRAnCe POLICIeS

Clear as day – the importance of constructing 
unambiguous exclusion clauses
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However, in this case, Justice Barker rejected Ashmere's submission that the words 
'arising out of' were ambiguous, which would have allowed him to adopt this 
general approach. He further stated that: 

• the fact that the cover may be more limited than what Ashmere would hope for 
did not alone provide a reason for ignoring the plain and obvious construction of 
an exclusion clause specifically negotiated by the parties; and

• the fact that the policy does not respond to Ashmere's particular claim does not 
render its cover 'practically illusory'; in fact, insurance does not usually provide 
cover for all risks.

Justice Barker held that to accept Ashmere's submissions would, in effect, rewrite 
the plain words of the contract of insurance, which was not the function of the 
court, therefore the endorsement excluded the insurer's liability to indemnify KMF 
in respect of Ashmere's claim.

This case demonstrates that, although the courts will construe any 
ambiguity in an exclusion clause in favour of the insured, the courts will 
not rewrite the terms of a clear and plainly worded exclusion clause 
specifically negotiated by the parties.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/cth/FCA/200�/564.html

http://www.austlii.edu.au/au/cases/cth/FCA/2009/564.html
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Case Name: 

Limit (No 3) Limited v ACE 
Insurance Limited 

Citation:

[200�] nSWSC 514, Supreme 
Court of new South Wales per 
Rein J

Date of Judgment:

4 June 200�

Issues:

• The availability of 
recoupment and/or 
contribution between excess 
and primary insurers where 
primary insurer refuses to 
indemnify 

• Meaning of 'become legally 
liable’ 

In this case, the Supreme Court of New South Wales considered the liability 
of a primary insurer to an excess insurer, in circumstances where the latter 
had provided indemnity for amounts covered under both policies. 

The insured, a joint venture (JV) involved in the construction of two power 
transmission cable tunnels in Singapore, held primary insurance with ACe 
Insurance Limited and an excess insurance policy with a Lloyd's syndicate, Limit 
(no 3) Limited (as lead underwriter for itself and other Lloyd's insurers) (Lloyd's). 
Claims were made against the JV by third parties for property damage caused 
during construction of the tunnels. The JV undertook repair work and attempted to 
recover its costs under the ACe policy. After ACe refused to meet the JV’s claim, it 
sought indemnity from its excess insurers. Lloyd's provided indemnity to the JV, 
then commenced proceedings against ACe, asserting that ACe was liable to 
indemnify the JV and seeking recoupment or contribution in respect of the 
payments it had made. 

ACe argued it was not required to indemnify the JV, as it had not been established 
that the JV had ‘become legally liable’. It asserted that there needed to be a 
judgment, arbitral award or formal settlement reached as a pre-condition to 
indemnity. Justice Rein accepted that the JV was liable in the tort of nuisance 
under Singaporean law and that it had embarked on repairs to the property damage 
caused during the construction works as a form of compensation in lieu of 
monetary payment. However, he held a judgment, arbitral award or formal 
settlement was not required as it was clear that the JV was liable to compensate 
the third parties and therefore ACe had ‘become legally liable’ within the meaning 
of the policy. 

In determining whether Lloyd's could recover the payments it had made to the JV, 
Justice Rein considered the claims for contribution and recoupment. As excess 
insurer, Lloyd's liability was contingent on ACe’s failure to indemnify the JV. Justice 
Rein noted that a contribution claim is only available where insurers are jointly 
liable at the time of the property damage. Therefore Lloyd's claim for contribution 
was unsuccessful. 

In finding that Lloyd's could recoup the amount it had paid to the JV from ACe, 
Justice Rein looked to the law of restitution. It was noted that recoupment is only 
available where it is just and equitable to permit it.

DOuBLe InSuRAnCe, COnTRIBuTIOn AnD SuBROGATIOn

Recoupment by an excess insurer from a primary insurer 
who refuses indemnity
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His Honour considered this case was sufficiently close to a contribution claim to 
allow aspects of the approach to contribution in an insurance context to be taken 
into account. It was accepted that, in this case, as in the case of contribution, the 
payment by one insurer discharged the burden of a second insurer in respect of the 
same risk. Recovery was allowed on the basis that ACe had been unjustly enriched 
by Lloyd's indemnification of the JV. 

Lloyd's was not required to prove that ACe requested, or even knew of, its excess 
coverage of the JV. Further, Justice Rein rejected the argument that recoupment 
should be denied on the grounds that Lloyd's decision to insure the JV was a 
voluntary or gratuitous act, noting that the decision involved a contract made for 
consideration. 

The case provides an example of reliance on restitution (or the concept of 
unjust enrichment) in an insurance law context. The positive commercial 
ramifications of one insurer agreeing to meet liability imposed on another, 
where the latter refuses to meet its obligations, are acknowledged. 
Insurers are reminded that, if an insurance policy is intended to only 
cover legal liabilities for which a judgment or formal settlement has been 
reached, this should be made explicit in the policy. 

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWSC/200�/514.html

http://www.austlii.edu.au/au/cases/nsw/NSWSC/2009/514.html
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Case Name: 

Allianz Australia Insurance 
Limited v Territory Insurance 
Office 

Citation: 

[2008] nTCA 12; 156 nTR 40, 
Court of Appeal of the northern 
Territory per Martin CJ and 
Mildren and Thomas JJ

Date of Judgment: 

11 December 2008

Issues:

• Double insurance: can 
successive insurance 
policies each insure against 
the same risk?

The Court of Appeal of the Northern Territory considered whether successive 
workers' compensation insurers were both liable to indemnify an employer 
under the principles of double insurance where the worker's incapacity arose 
from the combined effect of two separate injuries sustained during different 
periods of insurance cover.

Mr nayda was employed by a mining company (the employer). In 1��3, he injured 
his back during the course of his employment (the 1993 injury). After a period of 
incapacity for work, Mr nayda returned to work on restricted duties and workers' 
compensation was paid by his employer under the Work Health Act 1986 (nT) (the 
Act). At that time, the Territory Insurance Office (TIO) was the employer's insurer 
and indemnified the employer for the compensation payments.

In August 2001, Mr nayda sustained a further back injury (the 2001 injury) and 
received weekly compensation payments from his employer until 2005. At the time 
of the 2001 injury, the employer's insurer was Allianz which indemnified the 
employer with respect to the compensation payments. 

After the 2001 injury, a medical specialist gave the employer an opinion that Mr 
nayda's condition was consistent with an aggravation of an ongoing back condition 
stemming from the 1��3 injury. The specialist's opinion was that the aggravation 
had resulted in a permanent deterioration of Mr nayda's back condition and 
capacity for work. Another specialist engaged by Allianz attributed 80 per cent of 
the responsibility for the back condition to the 1��3 injury and 20 per cent to the 
2001 injury.

In 2005, Allianz, ceased its weekly compensation payments to Mr nayda, on behalf 
of the employer. Mr nayda commenced proceedings against the employer and 
Allianz, claiming compensation for ongoing incapacity for work arising from the 
2001 injury alone, or the 1��3 and 2001 injuries combined. Allianz sought 
contribution from TIO under the principle of double insurance. 

The Supreme Court of northern Territory, and then the Court of Appeal of the 
northern Territory, considered whether the principle of double insurance applied to 
the facts of this case.

DOuBLe InSuRAnCe, COnTRIBuTIOn AnD SuBROGATIOn

Liability of successive workers' compensation insurers for 
injuries sustained over different periods
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Both courts accepted the well-established principle that double insurance exists 
where an insured is insured against the same risk with two independent insurers1. 
At first instance, Justice Angel ruled, in reliance on previous new South Wales 
decisions2, that double insurance did not apply. Justice Angel held that the 
employer was not insured with TIO and Allianz against the same risk when:

• one policy insured the employer against liability for injuries sustained in one 
period; and

• the other policy insured the employer against liabilities for injuries incurred in a 
different period. 

On appeal, the Court of Appeal of the northern Territory overturned Justice Angel's 
decision, and held that double insurance applied and Allianz was entitled to seek 
contribution from TIO. 

Justice Mildren (with whom Chief Justice Martin agreed) considered that 
Manufacturers Mutual was wrongly decided and that, in relying on this decision, 
Justice Angel failed to apply the appropriate principles. The court held that the 
relevant questions to be asked when determining whether double insurance applies 
are:

• what is the risk or happening that gave rise to the insured's loss or liability; and
• is each insurer liable to indemnify the insured against that loss?

In this case, the relevant happening was Mr nayda's incapacity resulting from the 
respective injuries. That happening gave rise to the loss against which TIO and 
Allianz each were liable to indemnify the employer.

This case will be of interest to insurers seeking to avail themselves of 
double insurance in circumstances where they may be liable to indemnify 
an employer for compensation paid for a worker's incapacity that was 
caused by separate injuries, sustained over different policy periods, with 
different insurers. However, the law now appears inconsistent between 
new South Wales, where double insurance has been held not to apply, 
and the northern Territory, where the opposite view was reached.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nt/nTCA/2008/12.html

1 Albion Insurance Co Ltd v Government Insurance Office (nSW) (1�6�) 121 CLR 342.

2 including Manufacturers Mutual Insurance Ltd v National Employers Mutual Insurance [1��0] 6 AnZ Ins Cas 61-038.

http://www.austlii.edu.au/au/cases/nt/NTCA/2008/12.html
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Case Name:

HIH Claims Support Limited v 
Insurance Australia Limited

Citation:

[200�] VSC 434, Supreme 
Court of Victoria per 
Hollingworth J

Date of Judgment:

1 October 200�

Issues: 

• Assignment of rights from 
liquidated insurer

• Indemnity obligations of 
contract of insurance and 
contract of indemnity giving 
rise to coordinate liability

• Anshun estoppel

In this case, the Supreme Court of Victoria considered whether a contract of 
insurance and a contract of indemnity arising out of a liquidated insurer 
gave rise to coordinate liability and an obligation to pay equitable 
contribution. 

A large video screen at the Australian Grand Prix held at Albert Park in March 1��8 
was damaged when the scaffolding supporting it collapsed. This screen was owned 
by Screenco Pty Ltd. The scaffolding was erected by a sub-contractor named 
Ronald Steele, who was insured by a general liability insurance policy issued by the 
HIH Group. The Australian Grand Prix Corporation was insured by SGIC, and this 
policy extended to its contractors and sub-contractors. SGIC's rights, liabilities and 
obligations subsequently vested in Insurance Australia Limited (IAL). 

Following the HIH liquidation, HIH Claims Support Limited (HSCL), a trustee and 
administrator of a government support scheme established to support small 
businesses, allowed Steele to assign his right to receive any benefit from any claim 
made under the HIH policy. The contractor, RL Dew & Co Pty Ltd (Dew) and Mr 
Steele were ordered to pay Screenco $1,461,045 in damages for Screenco's claim, 
and Mr Steele was ordered to indemnify Dew for its liability. In December 2002, 
HCSL paid Screenco $1,314,�41 in part satisfaction of the decisions against Mr 
Steele in favour of both Screenco and Dew, this constituted �0 per cent of the total 
judgment; Mr Steele remained liable for the other 10 per cent. HCSL paid �0 per 
cent of the costs of all other parties including defence costs. 

In this proceeding, HIH sought equitable contribution of half of HIH defence costs 
from IAL, the successor to the Australian Grand Prix's insurance policy, while Mr 
Steele claimed full indemnity of the damages and costs he had been already 
ordered to pay from IAL. At first instance, the Victorian Supreme Court found that:

• Mr Steele's liability was covered by the SGIC policy and, therefore, IAL was 
liable to contribute half of HIH's defence; and

• HCSL had no contract of insurance with Mr Steele, but rather, paid Mr Steele a 
government benefit similar to social security and therefore, Mr Steele was 
entitled to a full indemnity from IAL. 

The Court of Appeal agreed with the HIH decision, but rejected the decision in 
regards of Mr Steele, holding that HCSL's payments to Mr Steele were similar to a 
contract of indemnity and, therefore, Mr Steele was not entitled to indemnity from 
IAL. 

Mr Steele applied unsuccessfully for special leave to appeal to the High Court of 
Australia. 

DOuBLe InSuRAnCe, COnTRIBuTIOn AnD SuBROGATIOn

Coordinate liability following a liquidated insurer
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HSCL then sought equitable contribution from IAL, with respect to payments 
already made. 

IAL argued that HCSL should be estopped from seeking equitable contribution 
against IAL, arguing that argument should have been made in the original Supreme 
Court proceeding. The court held that the original proceeding raised different 
issues from the current proceeding, and thus no Anshun estoppel arose. The court 
considered it was not necessary to decide on whether an Anshun estoppel claim 
had been waived.

Secondly, the court considered the issue of IAL and HCSL having coordinate 
liability, such that IAL could seek equitable contribution from HCSL in respect of 
payments made to Mr Steele. The court agreed with observations made in several 
decisions addressing similar issues1, that generally, a contract of insurance will 
equal a secondary obligation, while a contract of indemnity will result in a primary 
obligation. However, the court noted that the characterisation of these obligations 
should not always be assumed, and the courts should examine the nature of rights 
and obligations between two insurers to determine whether coordinate liability 
exists: that is, whether the obligations were 'common, co-extensive, of the same 
nature and in respect of the same loss or liability'. 

The court found that there was no coordinate liability here, for two main reasons. 
First, they considered that the rights and obligations assumed by HCSL were not 
identical to IAL. HCSL's statutory obligation of indemnification arose due to the 
government support scheme HSCL, and as a consequence of assuming Mr Steele's 
rights from HIH. unlike IAL, HCSL's obligations did not stem from a contract of 
insurance. Further, Mr Steele's assignment of his rights against HIH to HCSL did 
not place HCSL in HIH's position, because the assignment was a precondition of 
Mr Steele's eligibility for the government support scheme. The different obligations 
shared by HCSL and IAL meant coordinate liability could not exist.

Secondly, the court found that the relevant date for determining coordinate liability 
was 3 March 1��8, the date of the incident giving rise to the claim. As HCSL did 
not exist at that date, it could not owe any relevant liability. Thus, the court held 
there could not be coordinate liability giving rise to equitable contribution.

This case illustrates that, when looking at claims for equitable 
contribution, the court will examine the coordinate liability of the relevant 
insurers, not simply by the contract of insurance, but rather by the nature 
of rights and obligations owed by each insurer at the time. 

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/vic/VSC/200�/434.html

1 including Speno Rail Maintenance Australia Pty Ltd v Hamersley Iron Pty Ltd [200�] WASCA 31 and Caledonia North Sea Ltd v 

British Telecommunications plc [2002] uKHL 4.

http://www.austlii.edu.au/au/cases/vic/VSC/2009/434.html
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Case Name:

QBE Insurance (Australia) 
Limited v Lumley General 
Insurance Limited

Citation:

[200�] VSCA 124, Victorian 
Court of Appeal per neave and 
Dodds-Streeton JJA and Kyrou 
AJA

Date of Judgment:

4 June 200� 

Issues:

• Contribution between 
insurers 

• Separate policies by 
head contractor and sub 
contractor over the same 
risk

Probuild Constructions (Aust) Pty Limited (the contractor) was contracted to 
fit out an office building. It engaged a subcontractor, Commercial Interiors 
Australia Pty Limited (the subcontractor) to carry out part of the works. One 
of the employees of the subcontractor accidentally discharged a sprinkler 
head causing damage the premises. The subcontractor was insured by QBE 
Insurance (Australia) Limited and the contractor was insured by Lumley 
General Insurance Limited. The subcontractor's policy covered any of its 
principals including the contractor. The contractor's policy covered the 
subcontractor. 

Lumley paid the claim for the damage caused by the subcontractor and sought 
contribution by QBe. QBe denied that it was obliged to pay any contribution. It 
submitted that Lumley's payment was voluntary and not made under the policy. It 
also submitted that this was not 'true' double insurance as the subcontractor had 
not authorised or ratified the Lumley policy. 

Lumley successfully sought an order of the Supreme Court for QBe to make 
contribution. The trial judge, relying on Albion Insurance Company Limited v 
Government Insurance Office1 held that a right of contribution between insurers 
exists where two or more insurers are liable in respect of the same loss. QBe 
appealed the decision.

The Court of Appeal unanimously dismissed QBe's appeal. It applied the nSW 
Court of Appeal's decision in AMP Worker' Compensation Services v QBE Insurance 
Limited,2 where that court found that a workers' compensation insurer was liable to 
contribution to a motor vehicle insurer as both covered the same loss (an employee 
being injured in a motor vehicle collision). The court, in this case, did not find any 
reason to depart from those principles. It held that the time to determine whether 
double insurance (and therefore a right to contribution) exists is at the time of the 
event that gives rise to the loss rather than by considering how the parties deal with 
their entitlements. Accordingly, contrary to QBe's submission, there was no need 
for the subcontractor to specifically make a claim under the Lumley policy for 
Lumley's right to contribution to arise. 

The court rejected the QBe's submission that the subcontractor was not covered by 
the Lumley policy as it did not 'engage' the policy. In line with the trial judge's 
ruling, the court held that section 48 of the Insurance Contracts Act 1984 (Cth) 
confers a right on party covered in a policy to be able to claim despite not being a 
party to the insurance contract. There are no prerequisites to exercising this right.

DOuBLe InSuRAnCe, COnTRIBuTIOn AnD SuBROGATIOn
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1 (1�6�) 121 CLR 342 at [5].

2 [2001] nSWCA 267.
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This decision confirms that an insurer is entitled to contribution from 
another insurer if it has paid under a policy covering the same risk 
covered under the other insurer's policy. It is immaterial whether the 
person covered is a party to any of the insurance contracts. Rather, the 
focus is on whether they are entitled to claim under the policies. 

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/vic/VSCA/200�/124.html

http://www.austlii.edu.au/au/cases/vic/VSCA/2009/124.html
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Case Name:

Australasian Medical Insurance 
Ltd and Anor v CGU Insurance 
Ltd

Citation:

[200�] QSC 235, Supreme 
Court of Queensland per de 
Jersey CJ

Date of Judgment:

26 August 200�

Issues:

• Determining whether double 
insurance exists between 
two policies

• Ability of insurer to rely on 
estoppel by convention to 
prevent contribution

The Supreme Court of Queensland clarifies when double insurance will be 
held to exist by comparing the scope of two insurance contracts. Despite the 
existence of double insurance, one insurer was estopped from seeking a 
contribution from the other by reason of representations made by the 
insured. 

A partnership of pathologists (QML) faced a claim by a former patient, Ms D'Arcy, 
for negligence in failing to properly interpret the results of a pap smear, which 
resulted in a lost opportunity to prevent Ms D'Arcy from developing cervical cancer. 

Australasian Medical Insurance Ltd (AMIL) was the QML partnership's professional 
indemnity insurer. AMIL and QML sought a contribution in respect of amounts paid 
to Ms D'Arcy from CGu Insurance Ltd (CGU) under a separate policy issued by 
CGu. It was common ground between the parties that QML was liable to Ms D'Arcy.

There was a key difference in how the AMIL and CGu policies defined the insured 
parties:

• The AMIL policy insured each member of the QML partnership separately, 
listing the partners individually by name in the policy schedule.

• The CGu policy was issued to various QML companies, and included the 
annotation 'T/AS QueenSLAnD MeDICAL LABORATORY PARTneRSHIP' in the 
policy schedule.

AMIL submitted that the CGu policy covered each member of the QML partnership 
as well as the QML companies specified in the schedule. AMIL pointed to the 
original CGu policy proposal that referred to a separate list of names of the QML 
partners. Chief Justice de Jersey allowed the CGu policy and policy proposal to be 
read together and held that the individual members of the QML partnership were 
insured by the CGu policy. 

Item 11 of the CGu policy purported to exclude liability in circumstances in which 
a pathologist is entitled to indemnity under another medical or professional 
indemnity policy. The Chief Justice did not accept CGu's argument that the CGu 
and AMIL policies covered different insureds and different risks. He considered 
that item 11 purported to exclude liability on the basis of double insurance and, as 
such, that provision is void under section 45 of the Insurance Contracts Act 1984 
(Cth). 

DOuBLe InSuRAnCe, COnTRIBuTIOn AnD SuBROGATIOn
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Despite finding that both the CGu and AMIL policies covered QML's liability to Ms 
D'Arcy, his Honour held that contribution could not be sought from CGu by AMIL, 
as an estoppel by convention existed between QML and CGu. The Chief Justice 
made the following points in relation to the estoppel:

• the estoppel arose out of representations made by QML to CGu that the CGu 
policy was not intended to cover the risk of negligence by individual members of 
the partnership; rather it was a 'back up' policy intended to cover the 
partnership's vicarious liability for the negligence of non-medical employees; 
and

• as a result of these representations, AMIL and QML were estopped from 
claiming an indemnity or contribution from CGu in respect of Ms D'Arcy's 
claim.

This case highlights the need for precise drafting when defining the 
'insured' under a policy, as well as the need to limit the documents 
incorporated into the policy by reference. While an estoppel prevented 
CGu from incurring liability here, the problem could have been avoided by 
carefully limiting the scope of the policy at the outset. The case also 
demonstrates the continued utility of estoppel by convention in deflecting 
liability in contracts of insurance. 

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/qld/QSC/200�/235.html

http://www.austlii.edu.au/au/cases/qld/QSC/2009/235.html


�0

Case Name:

Annette v The National Mutual 
Life Association of Australasia 
Ltd 

Citation:

[2008] nSWSC 1288, Supreme 
Court of new South Wales per 
Young CJ

Date of Judgment:

4 December 2008

Issues: 

• Insurer's liability where 
an insured paid premiums 
despite relevant policy 
having expired

In a case described as 'a very odd one', the Supreme Court of New South 
Wales considered the operation of an income protection policy that provided 
it would end automatically if the insured ceased full-time work. The insured 
continued to pay premiums (and the insurer continued to pay claims) after 
he ceased working full-time.

The plaintiff, edwin Annette, took out an income protection policy with Australian 
Casualty and Life Ltd on 7 June 2000. Australian Casualty and Life Ltd later went 
into liquidation and, in november 2000, its assets and business were transferred to 
The national Mutual Life Association of Australasia Ltd (NMLA).

Mr Annette's policy was renewable annually and provided that it automatically 
ended if (among other things) the insured ceased to be employed in full-time paid 
work. Mr Annette suffered a ruptured hernia on 8 August 2000, which left him 
unable to perform his duties at work. He claimed a benefit under the policy from 7 
September 2000. The hernia was repaired and would not have stopped Mr Annette 
working after September 2000. However, Mr Annette then developed retrograde 
amnesia, along with a subsequent number of other health problems, which left him 
unemployable. 

Mr Annette continued to pay premiums on the policy until June 2003 and made 11 
claims, both before and after June 2004, when the policy was not renewed. nMLA 
made a number of payments to Mr Annette, although the nature of those payments 
was disputed during the proceedings.

Chief Justice Young noted that the case was an odd one. Mr Annette misunderstood 
the policy's effect. Had nMLA behaved as one would have expected, it would not 
have:

• renewed the policy on its first annual renewal date;
• accepted further renewal premiums; or
• acknowledged that it was liable for payment to the insured for a fresh disability 

after the end of the first 12 months, despite the fact the insured had not 
worked at all since August 2000.

His Honour held that:

• the policy was not renewed after June 2004 – therefore, nMLA was not liable to 
pay claims made after that time;

• the insurance premiums paid by Mr Annette from 2001 to 2003 should never 
have been accepted, as Mr Annette had ceased full-time work; and

InSuRAnCe BROKeRS AnD AGenTS

use-by dates – accepting premiums for expired policies
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• nMLA should refund the premium payments, plus interest, made by Mr Annette 
in respect of periods in which no claims were made.

This case reminds insurers to ensure that they have effective systems in 
place to identify policies that have expired under their terms and to 
ensure that liability is not accepted for claims in such circumstances. The 
case also confirms that insurers will be required to refund premiums paid 
by insureds, plus interest, in circumstances where the insured continues 
to pay the premium after the policy has ended.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWSC/2008/1288.html

http://www.austlii.edu.au/au/cases/nsw/NSWSC/2008/1288.html
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Case Name:

Aussie Tax Pty Ltd & Anor v 
Markel Capital Limited

Citation:

[2008] VSC 5�2, Supreme 
Court of Victoria per Byrne J

Date of Judgment:

18 December 2008

Issues:

• Avoidance of 
indemnification where 
claims are covered by 
preceding policies

• Application of section 54 of 
the Insurance Contracts Act 
1984 (Cth)

In this case, the Supreme Court of Victoria considered the application of 
section 54 of the Insurance Contracts Act 1984 (Cth) where the insured 
failed to notify circumstances to the insurer within the stipulated time 
period under a policy.

Proceedings were commenced against the plaintiffs, who were accountants, by 
former clients regarding advice given between 1��� and 2001.

The plaintiffs participated in a professional indemnity insurance scheme conducted 
by the Australian Society of Certified Practicing Accountants. under this scheme 
they entered into three policies during that period (the 1999 policy, the 2000 
policy and the 2001 policy respectively).

The plaintiffs notified the underwriters under the 2001 policy of the existence of a 
potential claim. The plaintiffs sued Markel Capital Ltd, acting on behalf of the 
underwriters, seeking declarations that they were liable to indemnify them under 
that policy.

The 2001 policy contained an exclusion clause stipulating that indemnity would be 
denied on any claim in which the plaintiffs had knowledge of, or should reasonably 
have had knowledge of circumstances possibly giving rise to a later claim, prior to 
the commencement of the period of insurance (the exclusion). The policy's 
continuity extension clause provided that the exclusion would not apply if, during 
the period of insurance, the plaintiffs:

• reported circumstances of a potential claim to the underwriters;
• however, should have reported those circumstances prior to the period of 

insurance; and
• as a result of not reporting those circumstances, are not entitled to indemnity 

under any preceding policy,

The issue before the court was whether the continuity extension clause was 
engaged. It was agreed that the circumstances should have been reported during 
the 1��� and/or the 2000 policy periods. It was therefore necessary to determine 
whether the plaintiffs were entitled to indemnity under those earlier policies.

The insuring clause of the 1��� policy indemnified the plaintiffs for claims made 
and reported within a stipulated time period. The discovery clause of that policy 
stated indemnity would be provided where:

• a claim was not made by the plaintiffs until after the period of insurance; and
• the plaintiffs gave notice to the underwriters during the period of insurance of 

circumstances that might give rise to a later claim. 

InSuRAnCe BROKeRS AnD AGenTS
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The insuring and discovery clauses of the 2000 policy were, relevantly, identical to 
those of the 1��� policy.

Justice Byrne held that s54 of the Insurance Contracts Act 1984 (Cth) operated to 
preserve the plaintiffs' rights to indemnity under the 1��� and/or 2000 policy. 
Section 54 provides that an insurer may not refuse to pay a claim by reason only of 
some act of the insured occurring after the contract was executed.

His Honour concluded that:

• the insuring clause of the 1��� and 2000 policies enabled the underwriters to 
refuse to pay where the plaintiffs failed to give notice within the stipulated 
period; and

• failure to notify the underwriters of circumstances that might give rise to a later 
claim constituted an 'act' for the purpose of s54.

Justice Byrne held that the operation of s54 meant that the plaintiffs were entitled 
to indemnity under the 1��� and 2000 policies and, as a result, the continuity 
extension clause under the 2001 policy was not engaged.

Interestingly, as the insurers, under the 1��� and 2000 policies, were 
not party to the proceedings, they would not be bound by an adverse 
finding. This case highlights the importance of insureds confirming that 
they are covered for claims that arise from circumstances pre-dating a 
new policy. It also demonstrates that an insurer may, subject to the policy 
terms, be able to avoid indemnifying an insured for claims covered by 
preceding policies.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/vic/VSC/2008/5�2.html

http://www.austlii.edu.au/au/cases/vic/VSC/2008/592.html 
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Case Name:

ANZ National Bank Limited & 
Anor v Tower Insurance Limited 
& Anor

Citation:

[200�] nZHC CV 2005-404-
007271, High Court of new 
Zealand per Wylie J

Date of Judgment:

11 March 200�

Issues: 

• entitlement of an insurer 
to renew bank-branded 
insurance policies following 
the termination of an 
agency agreement

• Bank entitlement to offer 
existing policy holders 
renewals from a different 
underwriter

• Requirement of an insurer 
to disclose to a bank 
information relating to 
policy-holders and whether 
bank is then entitled to 
disclose that information to 
another underwriter

The High Court of New Zealand considered what happens when an agency 
agreement between an insurer and a bank to sell the insurer's policies under 
the bank's own branding is terminated. The issue for consideration by the 
court was, in these circumstances, who holds ownership of the insurance 
book.

Tower Insurance Limited entered master agency agreements with both the national 
Bank of new Zealand Limited and the AnZ Banking Group Limited. The banks later 
merged to form AnZ national Bank Limited (ANZN) and AnZn succeeded to the 
banks' rights and obligations under the agency agreements.

under the agency agreements, AnZn acted as Tower's agent to promote and sell 
insurance policies underwritten by Tower and branded as AnZn policies. AnZn 
later terminated the agency agreements and appointed Vero Insurance new Zealand 
Limited as its replacement underwriter. AnZn claimed that it owned the insurance 
book and sought an order that Tower could not offer, sell, renew or offer to renew 
any AnZn-branded policies without its consent. 

The High Court found that, if it was intended that the insurance book belonged to 
AnZn, then this should have been expressly provided for in the agreements. As 
there was no such provision, AnZn could not appropriate the insurance book 
because customers who bought Tower policies from AnZn customers entered into a 
contractual relationship with Tower and became its customers as well.

The court also found that, post-termination, AnZn was entitled to offer its 
customers insurance policies underwritten by another insurer that competed with 
the AnZn-branded Tower policies. However, the ongoing confidentiality provisions 
of the agency agreements and the Privacy Act 1993 (nZ) prevented AnZn from 
passing to Vero personal information collected on behalf of Tower. Similarly, Tower 
was not permitted to disclose third-party information communicated to it in 
circumstances importing an obligation of confidence (such as information provided 
by assessors, investigators, lawyers or valuers). 

It is common for banks to offer insurance policies to its customers under 
their own brands. This case is a reminder for banks and insurers to 
consider and make provision addressing what will happen to those 
policies should the relationship end.

A complete case report can be found at:
http://www.nzlii.org/cgi-bin/sinodisp/nz/cases/nZHC/200�/1541.html

InSuRAnCe BROKeRS AnD AGenTS
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Case Name: 

Dunlop Haywards (DHL) Ltd v 
Barbon Insurance Group Ltd

Citation:

[200�] eWHC 2�00, High 
Court of Justice (Queen's Bench 
Division) per Hamblen J

Date of Judgment:

1� november 200�

Issues:

• Duties owed by placing and 
producing insurance brokers 
and apportioning liability for 
negligence in obtaining the 
correct insurance cover

• Contributory negligence of 
the insured by failing to 
notice the problem

In this case, the High Court of England and Wales clarified the duties owed 
by placing and producing brokers towards their clients and considered the 
difficulty faced by insurance brokers in arguing that their client was 
contributorily negligent. 

The claimant, DHL, was a firm providing property consultancy work and was a 
member of the erinaceous Group (the Group). DHL required professional indemnity 
insurance to cover its activities, which included property valuations, and instructed 
its broker HPC to renew its insurance. HPC made arrangements with Forbes, a sub-
broker, to place the cover in the market. 

The cover was placed in two layers; a primary layer that insured all of the Group's 
(including DHL's) professional activities, and an excess layer. The excess layer, 
however, did not cover DHL's valuation work, as the policy contained an 
endorsement that limited the liability of DHL's claims to its 'Commercial Property 
Management activities only.' DHL faced claims from various lenders arising from 
negligent valuation reports. These claims were rejected by excess layer 
underwriters.

The issues before the court were:

• whether the excess policy covered valuations on its true construction or by the 
process of rectification; and

• whether DHL or Forbes contributed to any negligence in failing to notice the 
limiting condition.

The court concluded that HPC was negligent in their failure to obtain the insurance 
asked for by the Group. The policy, either on its true construction or as a result of 
rectification, did not cover valuation claims. 

Judge Hamblen found that, when considering the policy against the relevant 
background and context, the true construction of the endorsement 'Commercial 
Property Management' was that it covered only a limited scope of activities carried 
out by the Group and did not cover DHL's valuation claims. Moreover, HPC did not 
have sufficient evidence to establish a necessary prior agreement or common 
intention between the parties required for rectification. As such, HPC was held to 
be in breach of its duties to exercise reasonable care in obtaining excess cover that 
accorded with the Group's instructions. 

In relation to the alleged contributory negligence of DHL, the court held that DHL 
had not been at fault by failing to review the policy terms. HPC was employed to 
obtain cover for DHL's professional activities, including valuation work. It was 
therefore reasonable for them to rely on the summary documents prepared by their 

InSuRAnCe BROKeRS & AGenTS
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experienced brokers. DHL had also been assured by the broker that the policy 
'covers all bases' so they had no reason to believe that it did not.

The court decided that Forbes, as placing broker, had similar duties to HPC in 
exercising skill and care when undertaking its professional obligations. Forbes, as a 
reasonably competent broker, should have sought to query or clarify the 
instructions, particularly when the cover changed from its previous terms. Forbes 
was held to have a liability in contributory negligence due to their failure to identify 
and query the limiting condition of the policy.

In assessing the relative culpability between the parties, the judge apportioned 80 
per cent of the liability to HPC and 20 per cent to Forbes. 

Although this was an english decision, the principles outlined are likely to 
be influential in Australia. The case affirms the duty of insurance brokers 
to exercise reasonable skill, care and diligence in performing their 
obligations, particularly in fulfilling their clients' insurance needs. It also 
illustrates that contributory negligence will not be established merely 
because an insured failed to identify a problem with their policy. This is 
because the insured are entitled to rely on the assumption that 
professional brokers will perform their services properly.

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWHC/Comm/200�/2�00.ht
ml&query=erinaceous+and+Insurance+and+Services&method=boolean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Comm/2009/2900.html&query=Erinaceous+and+Insurance+and+Services&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Comm/2009/2900.html&query=Erinaceous+and+Insurance+and+Services&method=boolean
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Case Name:

Dunlop Haywards Limited & 
Anor v Erinaceous Insurance 
Services Ltd & Ors

Citation:

[200�] eWCA Civ 354, 
Supreme Court of Judicature, 
england and Wales Court of 
Appeal per Lord Justice Rix, 
Wilson and Sir Peter Gibson

Date of Judgment:

28 April 200�

Issues: 

• When will the joinder 
of underwriters resolve 
issues in a proceeding not 
involving a claim against the 
underwriters?

The England and Wales Court of Appeal has held that excess underwriters 
should be joined as parties to a proceeding brought by an insured against its 
broker for failure to obtain the correct insurance policy. This is to ensure 
issues of rectification and construction of the contract of insurance can be 
fully litigated by all parties who will be bound by the court's decision.

The insured, Dunlop Haywards (DHL) Limited carried on business as property 
consultants, and undertook commercial property management, surveying and 
valuations. The valuation activities being one of the most significant parts of its 
business. Following a merger, DHL instructed its insurance broker, Hanover Park 
Commerical Limited (HPC), to seek professional indemnity insurance cover for all 
of its business activities on terms no worse than its pre-merger cover. HPC 
appointed Forbes as the placing broker to obtain the cover. DHL's existing policy 
had included a primary layer for claims up to £10 million and an excess layer for a 
further £10 million.

The following facts appear to have preceded inception of the new policy:

• Forbes sought quotes for the insurance on the basis of all of DHL's business (as 
per DHL's previous cover) and the quotes from the various excess underwriters 
were given on this basis. When Forbes accepted these quotes, the excess 
insurance contract was formalised in a Firm Order noted endorsement (FON) 
signed by the underwriters. 

• At some stage after the quotes were obtained, the notation 'indemnity provided 
by this policy will be restricted to the Insured's Commercial Property 
Managment activities' (the limitation) was made on the quote. Against the 
reference Dunlop Heywood Lorenz (DHL's previous corporate name), the words 
'now called Commercial Property Management...' were also written.

• At some point subsequent to completion of the FOn, the limitation was 
included in the terms of the final insurance slip. 

• Despite the significant limitation in the scope of the cover alleged of the slip 
when compared with the FOn (for example, DHL's valuations business was the 
only business activity it engaged in that was likely to generate a claim at the 
excess level of between £10-20 million), the underwriters did not alter the 
quote for the insurance cover.

Following policy inception, there were large claims made against DHL in relation to 
its valuation business. The excess insurers refused indemnity for these claims on 
the basis that DHL's professional indemnity insurance only covered excess claims 
arising out of DHL's 'Commercial Property Management activities', which they said 
did not include DHL's valuation activities. 

InSuRAnCe BROKeRS AnD AGenTS
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DHL brought proceedings against HPC for negligence and breach of contract, 
asserting that HPC failed to obtain the correct cover. In its defence, HPC claimed, 
relevantly, that it had correctly instructed Forbes to obtain primary and excess 
insurance for all of DHL's business activities. It also said that it was evident from 
the FOn that Forbes had in fact obtained this cover. Further, HPC argued that the 
limitation was not a term that had been negotiated by the parties when they agreed 
the terms of the insurance policy. HPC claimed the limitation had been added in 
error in the course of executing the final policy terms. 

On an interlocutory application, HPC argued that the underwriters should be joined 
to the proceeding so that they would be required to participate in the dispute (for 
example, by making disclosure and giving evidence) and would be bound by the 
court's decision. At first instance the application was refused. The judge found that 
HPC's claim was 'weak' and that it was 'not desirable' for the underwriters to be 
joined to the proceeding between the insured and its broker. 

The appeal court considered the correctness of the judge's reasoning and whether it 
was desirable to join the excess underwriters to the proceeding to 'resolve all of the 
matters in dispute', even though no direct claim was made against them in the 
proceeding. This assessment turned upon whether HPC's defence had reasonable 
prospects of success. 

The court was persuaded, by reference to the formalities involved with the 
execution of the quotation sheet and the FOn endorsement, that there was 'at the 
very least' a good arguable case that HPC could establish its defence. It 
acknowledged that HPC faced difficulties in showing that a 'prior common 
intention' had survived into the instrument to be rectified. However, the court 
considered that it was conceivable that the drawing up and execution of the policy 
itself was a largely administrative exercise that did not permit an opportunity for 
identification of the mistake. The court also found that the issues raised in HPC's 
defence could not be properly resolved without disclosure and evidence from the 
excess underwriters being properly tested and the underwriters being subsequently 
bound by the court's decision. 

The court questioned whether a claim for rectification, a personal equitable remedy, 
could be made out by HPC in circumstances where it was not a party to the 
insurance contract. However, this issue had not been raised by the excess insurers 
in the context of the interlocutory application. It will no doubt be raised by the 
excess insurers in the context of the ongoing litigation. 

This case confirms the importance of ensuring that any variation in the 
terms of an insurance contract should be well documented so that the 
intentions of the parties as to the final binding terms are clearly 
ascertainable. This will be particularly important where the terms are 
likely to significantly affect the nature of the insurance cover provided. 
Where the intended terms are not clear, insurers may be joined to legal 
proceedings to assist in resolving such disputes, and may be bound by the 
final decision of that court.



��

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWHC/Comm/200�/2�00.
html
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Case name:

General Reinsurance Australia 
Ltd v HIH Casualty & General 
Insurance Ltd (in liquidation)

Citation:

[200�] nSWCA 22, new 
South Wales Court of Appeal 
per Allsop P and Hodgson and 
Macfarlan JJA

Date of Judgment:

26 February 200�

Issues:

• underlying primary 
insurance policy was 'Trade 
Credit' insurance

• Scope of trade credit 
insurance treaty

In this case, the New South Wales Court of Appeal considered whether an 
insurance policy that covered a commercial finance arrangement, as a form 
of security for financial accommodation, was trade credit insurance and 
whether a claim under the policy fell within the scope of a trade credit 
insurance treaty with the reinsurer.

Suncorp Metway Limited entered into a trade finance agreement to provide Daewoo 
Australia Pty Limited with commercial funding. The agreement provided that:

• Suncorp would order goods from a supplier at the direction of Daewoo Australia;
• the supplier would invoice Suncorp for the goods;
• Suncorp would invoice Daewoo Australia for the goods, fixing the price at about 

111 per cent of the price charged by the supplier; and
• Suncorp would pay the supplier direct and if Daewoo Australia settled Suncorp's 

invoice on its due date, the amount payable would be rebated back to the price 
actually paid by Suncorp to the supplier.

The trade finance agreement also provided that Suncorp would have trade credit 
insurance in respect of the funding arrangements. HIH Casualty & General 
Insurance Limited (in liquidation) (HIH) wrote the underlying insurance as a trade 
credit policy in favour of Suncorp, under which Suncorp was indemnified for up to 
�0 per cent of the amount of any claim. The uplift fee in the trade finance 
agreement allowed for 100 per cent recovery by Suncorp in the event of a 
successful claim under the policy. HIH was aware of the existence and effect of the 
underlying trade finance agreement.

General Reinsurance Australia Ltd (Gen Re) provided a quota share reinsurance 
treaty for HIH's liability relating to insurance described as trade credit and export 
credit. unlike HIH, Gen Re was not aware of the substance of the underlying 
agreement.

Daewoo Australia defaulted under the trade finance agreement and Suncorp made 
a claim under the trade credit policy. HIH then made a claim under its reinsurance 
treaty with Gen Re. Gen Re denied HIH's claim for the sums it paid under the 
Suncorp policy, leading to the litigation. The issue before the Court of Appeal was 
whether the Suncorp policy was, in fact, a trade credit policy and, if so, whether 
Suncorp's claims were met by the policy.

ReInSuRAnCe
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The judge at first instance ruled that the Suncorp policy was a trade credit policy, 
and that HIH's reinsurance treaty with Gen Re responded to amounts paid under it. 
Gen Re appealed to the Court of Appeal, arguing that the arrangements under the 
trade finance agreement were, in reality, financing arrangements and that no real 
trade credit risk was involved on Suncorp's part. Gen Re argued that Suncorp's role 
was that of a financier, and that it was not involved in trading in the goods the 
subject of the trade finance agreement.

President Allsop (Justices Hodgson and Macfarlan agreeing) held that trade credit 
insurance included coverage for risk of non-payment for goods supplied by Suncorp 
to a buyer where Suncorp did not, in the ordinary course of its business, trade in 
such goods, and in circumstances where it did not physically pass control of the 
goods to the end buyer. President Allsop also held that Suncorp's claims fell within 
the terms of the trade credit policy. 

The Court of Appeal reached its conclusion relying upon expert evidence detailing 
common industry practice including that, increasingly, trade credit insurance 
policies were being issued to directly insure banks involved in financing trade 
transactions. The court also held that the concept of 'supply' included the delivery 
of title in goods, without taking and passing physical control of the goods to the 
end buyer.

This case is relevant to both insurers and reinsurers as it highlights that 
trade credit insurance may be extended to cover arrangements that might, 
at first blush, resemble security arrangements for financial 
accommodation. It also exemplifies the dangers to reinsurers in relying 
upon vaguely drafted terminology associated with common industry usage 
terms such as trade credit.

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWCA/200�/22.html

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2009/22.html
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Case Name:

AIG UK Ltd & Ors v QBE 
Insurance (Europe) Ltd 

Citation:

[2008] QSC 308, Supreme 
Court of Queensland per 
Mackenzie J

Date of Judgment:

28 november 2008

Issues: 

• Difficulties arising out of 
'service of suit' clauses

• Jurisdiction shopping in 
insurance and reinsurance 
disputes

This case explores some of the issues arising out of 'service of suit' clauses. 
It also highlights that parties who have a preference for potential disputes to 
be governed by a particular state jurisdiction should ensure that this is 
clearly expressed in the contract. 

QBe Insurance (europe) Ltd was the primary insurer of the Confederation of 
Australian Motor Sports (CAMS). AIG uK Ltd, CnA Insurance Ltd and ACe 
european Group Ltd (the reinsurers) reinsured part of that liability. In January 
2000, a driver was injured during a motor race in new South Wales. He 
commenced proceedings in Victoria against CAMS and two others connected with 
the conduct of the event, and the proceedings were settled in november 2007 for a 
sum of $3.25 million. 

The reinsurers commenced proceedings against QBe in the Supreme Court of 
Queensland, seeking a declaration that they were not liable to indemnify QBe 
because of QBe's failure to comply with a condition precedent to liability. QBe 
sought:

• a declaration that the proceedings had not been properly commenced; 
• an order that the originating process be set aside; or 
• an order staying the proceedings. 

Alternatively, QBe sought an order to transfer the proceedings to the Supreme 
Court of Victoria. 

The primary policy contained a 'service of suit' clause, which provided that any 
dispute concerning the interpretation of the policy would be governed by 'Australian 
Law', that each party 'agrees to submit to the jurisidiction of any Court of 
competent jurisdiction within Australia' and that all matters arising under the policy 
'shall be determined in accordance with the law of such Courts'. The reinsurance 
contract defined 'jurisdiction' as the 'Commonwealth of Australia and new Zealand 
only, as original'. 

The reinsurers, all of which were foreign companies, argued that the 'service of suit' 
clause allowed the proceedings to be commenced in Queensland, being a court of 
competent juridisdiction within the Commonwealth of Australia, despite the fact 
that the policies, the parties and the original accident had no connection to that 
state. QBe sought to have the proceedings transfered to Victoria, arguing that 
Victoria had the 'closest and most real connection with the transaction' because, 
among other things, this was where the litigation in connection with the accident 
had been conducted. A transfer of the proceedings was sought by QBe because of 
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favourable non-disclosure legislation that is available to reinsureds in Victoria but 
not in Queensland.

The court declined to order a stay or to transfer the proceedings to Victoria. Justice 
Mackenzie was not persuaded that the interests of justice required the matter to be 
transferred, and held that the connection to Victoria was only incidental. The 
Supreme Court of Queensland was a 'Court of competent jurisdiction within 
Australia' and an appropriate forum for the proceedings.

This case highlights the difficulties that can arise out of 'service of suit' 
clauses. Parties who wish potential disputes to be governed by a particular 
state jurisdiction should be careful to express this clearly in the contract. 

A complete case report can be found at:
http://www.austlii.edu.au/au/cases/qld/QSC/2008/308.html

http://www.austlii.edu.au/au/cases/qld/QSC/2008/308.html
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Case Name:

Lexington Insurance Company 
v AGF Insurance Limited; 
Lexington Insurance Company 
v Wasa International Insurance 
Company Limited

Citation:

[200�] uKHL 40, House of 
Lords per Lords Phillips of 
Worth Matravers, Walker of 
Gestingthorpe, Brown of eaton-
under-Heywood, Mance and 
Collins of Mapesbury

Date of Judgment:

30 July 200� 

Issues:

• Insurer's liability to cover 
damages incurred by the 
insurer outside the term of 
the reinsurance contract

• extent of ‘back-to-back’ 
reinsurance contracts

• Influence of a foreign 
jurisdiction’s interpretation 
of insurer’s liability in 
determining reinsurer’s 
liability

Lexington Insurance Company issued an ‘all risks difference in conditions’ 
insurance policy to the Aluminium Company of America (Alcoa) between 1 
July 1977 and 1 July 1980. Lexington was reinsured by Wasa International 
Insurance Company Limited and AGF Insurance Limited (the reinsurers) for 
the period of the insurance contract. 

In the 1��0s, the uS environmental Protection Agency ordered Alcoa to clean up 
58 contaminated sites, some of which were contaminated from as early as the 
1�40s. Alcoa sought to recover the costs of the clean-up from Lexington under the 
insurance policy. In proceedings commenced in the united States, the Supreme 
Court of Washington ruled that Lexington was liable to cover all expenses including 
those before and after the period of cover. Lexington, in settlement of the claim, 
agreed to pay in the order of uS$103 million.

Lexington subsequently sought to recover a proportion of the costs from the 
reinsurers. Its position was that the reinsurance contract was ‘back-to-back’ with 
the insurance contract and therefore the reinsurers should pay in proportion to the 
liability under the uS insurance contract. The reinsurers denied that their liability 
extended beyond the three-year period that was also stipulated in the reinsurance 
contract.

The reinsurers successfully sought a declaration from the english High Court that 
they were not liable to pay any costs outside the three-year period. The decision 
was subsequently reversed by the Court of Appeal, which concluded that the 
intention of the parties was the reinsurance contract that would be interpreted 
according to the law governing the insurance policy (ie the uS).

In an appeal by the reinsurers, the House of Lords unanimously overturned the 
Court of Appeal’s decision. While their Lordships recognised the importance of the 
‘back-to-back’ presumption, they noted that it was not enough to overcome the 
express stipulation in the contract that the reinsurance cover was only for the three-
year period. Lord Mance emphasised that, under english law, the reinsurance 
contract is a separate contract and that the reinsured must be able to establish an 
entitlement to claim under its terms. 

ReInSuRAnCe
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This case demonstrates that, while reinsurance contract may be ‘back-to-
back’, that presumption may not overcome a clear stipulation in the 
contract that limits the reinsurer’s liability. Reinsurance contracts are 
separate contracts and, for the reinsured to recover, it needs to establish 
liability under the insurance policy and an entitlement under the 
reinsurance contract. unless the contract states otherwise, the english 
courts will interpret the reinsurance contract under the english law. 

A complete case report can be found at:
http://www.bailii.org/uk/cases/uKHL/200�/40.html

http://www.bailii.org/uk/cases/UKHL/2009/40.html
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Case Name:

Equitas Limited v R&Q 
Reinsurance Company (UK) 
Limited

Citation:

[200�] eWHC 2787 (Comm), 
High Court of england and 
Wales per Gross J

Date of Judgment:

11 november 200�

Issues: 

• Did the fact that the London 
Market excess of Loss 
had wrongly aggregated 
certain losses and included 
irrecoverable losses 
preclude recovery under 
reinsurance contracts, in 
circumstances where it was 
impossible to replicate the 
London Market excess of 
Loss spiral?

In this case, the High Court of England and Wales held that a party could 
tender expert evidence of an actuarial model in order to demonstrate the 
operation of the London Market Excess of Loss spiral. 

The London Market excess of Loss (LMX) spiral, in very simple terms, operated as a 
result of syndicates simultaneously writing and taking out excess of loss cover. 
When catastrophes occurred, liability was passed from syndicate to syndicate like a 
buck in an incompetent government department. The effect of this was to magnify 
the extent of losses. 

This case was concerned with two such catastrophes. In 1�8�, the Exxon Valdez 
famously ran aground in Alaska, which led to an extensive clean-up operation. The 
following year, Iraq invaded Kuwait, seizing control of the Kuwait International 
Airport and 15 aircraft owned by Kuwait Airways Corporation (KAC) and one aircraft 
owned by British Airways (BA). The losses from these events entered the LMX spiral 
in the early 1��0s. 

The LMX treatment of these disasters was found (in other litigation) to be flawed. 
As for the Exxon Valdez, the LMX initially provided cover for some losses ultimately 
found to be irrecoverable. By contrast, the loss and damage to aircraft in Kuwait 
were, but should not have been, aggregated.

Various Lloyd's Syndicates made a claim under contracts of retrocessional excess of 
loss reinsurance written by R&Q Reinsurance Company (uK) Limited and Ace 
european Group Limited. Those Syndicates assigned their rights to equitas 
Limited, which brought proceedings. 

At the trial, R&Q submitted that the effect of the reinsurance contracts was that 
equitas needed to demonstrate how the losses would flow through the spiral. As it 
was accepted by both parties that it was (as at the date of the trial) impossible to 
replicate the spiral and show how the losses would flow through it, R&Q said that 
the acceptance of this submission would mean that equitas's claim would 
necessarily fail. 

equitas accepted that it was not entitled to indemnity for claims that were 
irrecoverable or wrongly aggregated. However, equitas submitted that it did not 
need to prove the loss at every underlying stage of the spiral. Instead, equitas said 
that an actuarial model it developed, which replicated an approximation of the 
spiral, was sufficient to prove its claims to the necessary legal standard (being the 
'balance of probabilities'). 

ReInSuRAnCe

Spiralling out of control: replicating the LMX spiral with 
actuarial evidence 
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Mr Justice Gross found in favour of equitas. While his Honour accepted that the 
actuarial models did not prove equitas's case beyond all doubt and replicate the 
LMX spiral, he found that the actuarial model was sufficiently rigorous to prove 
equitas's claims on the balance of probabilities. 

This conclusion was guided by the exact phrasing of the reinsurance contracts and 
the evidence given by R&Q. In particular, R&Q made a strategic decision in this 
case not to put forward any alternative models; instead it relied fully on the 
argument that no model was capable of discharging equitas's burden. 

The significance of this case for participants in the insurance industry 
appears in two respects. First, claims stuck in the LMX spiral might now 
start progressing more expeditiously. Secondly, and more generally, this 
case indicates an increased willingness on the part of courts to allow the 
use of expert evidence in proving complex losses.

A complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWHC/Comm/200�/2787.
html
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Case Name:

Adeels Palace Pty Ltd v 
Moubarak; Adeels Palace Pty 
Ltd v Bou Najem

Citation:

[200�] HCA 48, High Court 
of Australia per French CJ, 
Gummow, Hayne, Heydon and 
Crennan JJ

Date of Judgment:

10 november 200�

Issues: 

• How the test for causation 
in the Civil Liability Act 
2002 (nSW) should be 
interpreted

The High Court considered when an occupier of licensed premises will owe 
a duty to patrons to take reasonable measures to protect them from the 
conduct of third parties. It also considered what approach should be taken 
to the question of breach of duty, and to causation.

The respondent plaintiffs, Mr Moubarak and Mr Bou najem, separately attended a 
new Year's eve function at the appellant defendant's restaurant and nightclub, 
Adeels Palace in Punchbowl. Around 2.30am on new Year's Day, a fight happened 
on the dance floor. Mr Moubarak exchanged blows with another patron, Mr Abbas. 
Mr Abbas retrieved a handgun from his car. He then shot Mr Bou najem in the leg 
and Mr Moubarak in the stomach. 

The plaintiffs argued that the occupier owed to them, as patrons, a duty to take 
reasonable care to guard against injuries caused by the violent, quarrelsome or 
disorderly conduct of third parties on the premises. This duty was breached, it was 
argued, as the security arrangements were clearly inadequate. The High Court 
discussed the issues of duty, breach and of causation under the Civil Liability Act 
2002 (nSW) (the CLA).

The High Court unanimously found that a duty of care was owed by the occupier to 
all patrons to take reasonable care to prevent or hinder injury from violent, 
quarrelsome or disorderly conduct. Although the duty is directed to the conduct of 
third parties, the court characterised the duty as one which required the occupier 
to take reasonable care in the conduct of activities on licensed premises, 
particularly with regard to allowing patrons to enter or remain on the premises. 

The High Court made that finding on the basis of the following factors:

• It was no bar that the conduct causing harm was criminal, although the criminal 
nature of the conduct may be relevant.

• The relevant premises were licensed, and liquor was being sold. It is well 
recognised that a duty such as that pressed by the plaintiffs was owed by the 
occupier of such premises, and this duty is consistent with that imposed by the 
Liquor Act 2002 (nSW) and its analogues in other states and territories.

The High Court declined to examine the question of whether the duty of care was 
breached essentially because (as explained below) the court found that the 
plaintiffs would fail even assuming a breach of duty. The High Court did, however, 
comment that each case would turn on its own facts and made the further 
observation that the breach must be assessed prospectively, without the benefit of 
hindsight. 

CIVIL LIABILITY

Liability of an occupier for injuries caused by conduct of 
patrons
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The court went on to find that even if the plaintiffs succeeded in proving the breach 
alleged, namely failing to provide sufficient security personnel, that breach of duty 
would not, on the balance of probabilities, have prevented injury to the plaintiffs. 
In so doing, the court overturned the findings of the lower courts. The court found 
that there was no basis to conclude that, had Adeels Palace placed security 
personnel on the door, they would have deterred or prevented re-entry to the 
premises by Mr Abbas. Accordingly, the plaintiffs had failed to make good the 
element in the tort of negligence of causation. 

In analysing causation, the court held that the test to be applied under the CLA 
was the 'but for' test. The High Court made the following further observations about 
the standard required by the 'but for' test of causation.

• It is not enough to show that a breach of the duty owed 'might' have caused the 
injury.

• It is not relevant to show that the duty allegedly breached was intended to 
prevent the very harm suffered.

Finally, the court found that exceptional circumstances, which (pursuant to s5D(2) 
of the CLA) would allow a finding that an alleged breach caused the relevant injury 
even though the 'but for' test was not satisfied, could not be made out here.

Generally, this case now provides guidance for any litigant involved in law 
suits in which negligence is alleged in respect of how causation will be 
determined under the CLA. Additionally, this case will be most relevant to 
occupiers, but any person who has the capacity to control premises may 
owe a duty to patrons to protect against injury caused by other patrons' 
conduct if this conduct is foreseeable.

The complete case report can be found at:
http://www.austlii.edu.au/au/cases/cth/HCA/200�/48.html

http://www.austlii.edu.au/au/cases/cth/HCA/2009/48.html
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Case name: 

Transfield Services (Australia) 
v Hall; Hall v QBE Insurance 
(Australia) 

Citation: 

[2008] nSWCA 2�4, new 
South Wales Court of Appeal 
per Beazley and Campbell JJA 
and McClennan CJ at CL 

Date of Judgment: 

12 november 2008

Issues:

• The extent of a contractor's 
non-delegable duty of care 
for work of a hazardous 
nature

• exclusion clause relating 
to 'advice for a fee' in a 
public and product liability 
insurance policy

The New South Wales Court of Appeal considered the circumstances in 
which a contractor owes a non-delegable duty of care for the negligence of a 
subcontractor. The court also provided some interesting commentary 
regarding the operation of exclusion clauses in a public and product liability 
insurance policy.

Mr Hall was employed as a navy reservist and was injured while abseiling at a 
training rope course when a 'safety strop' failed. He sued three defendants: 
Adventure Training Systems Pty Ltd (ATS), Transfield Services (Australia) Pty Ltd 
and QBe Insurance (Australia) Limited. QBe had issued to ATS a public and 
product liability insurance policy. Mr Hall did not sue his employer, the 
Commonwealth.

Transfield was contracted by the Commonwealth to maintain plant and equipment 
at the facility where Mr Hall was injured, HMAS Stirling. Transfield engaged ATS as 
an independent contractor. ATS was negligent in its inspection of the rope course 
and then reported it to be in safe working order. The trial judge found that 
Transfield was liable for ATS's negligence because Transfield owed a non-delegable 
duty of care to users of the rope course. The trial judge made this finding on the 
basis that a non-delegable duty of care arises 'where the activity being carried out 
by the defendant's independent contractor is sufficiently dangerous…'.

The Court of Appeal disagreed. The court reviewed the case law relating to non-
delegable duties and concluded that there is no general doctrine in Australian law 
that a person has a non-delegable duty to ensure that reasonable care is taken by 
an independent contractor who is engaged to carry out extra-hazardous activities.

The court also considered whether there were any special features of control and 
vulnerability present that would give rise to a non-delegable duty of care. The court 
considered whether Transfield had, in its contract with the Commonwealth, 
undertaken a positive responsibility of ensuring that the work of its subcontractors 
was carried out in a proper and workmanlike manner, such that a duty arose that 
may be non-delegable. The court held that:

• not all cases where a positive duty to take care was exhibited would necessarily 
give rise to a non-delegable duty;

• in any event, the contract in this case did not create a pre-existing duty of care 
owed by Transfield to Mr Hall; and

• further, recognising such a duty would 'involve … a radical alteration in the law' 
not warranted by the argument in the present case, if at all.

CIVIL LIABILITY

Hazardous work: does a contractor owe a non-delegable 
duty of care? 
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ATS's insurance policy with QBe included an exclusion relating to liability arising 
from '[a]dvice … given for a fee'. QBe denied liability to ATS on the basis that the 
inspection report was an 'advice' within the meaning of the exclusion clause. The 
trial judge agreed that the exclusion applied. On appeal, ATS submitted that:

• an inspection report specifying that the facility was 'in safe working order' was 
not advice but merely set out findings, and that it was the negligent inspection 
that caused the damage; and

• the exclusion excessively circumscribed the indemnity. 

The Court of Appeal rejected each of these submissions and affirmed that the 
exclusion applied. The court found that the inspection report was advice, and not 
merely a summary, because it 'conveyed an opinion' and 'certified' that the rope 
course was in working order. The court also found that the exclusion did not 
excessively circumscribe the indemnity because the exclusion was limited to advice 
'given for a fee'.

This decision provides much needed guidance on the difficult question of 
non-delegable duties of care. In most situations, a contractor will 
discharge its duty of care, even in potentially hazardous circumstances, 
by engaging a qualified and competent subcontractor.

The complete case report can be found at:
http://www.austlii.edu.au/au/cases/nsw/nSWCA/2008/2�4.html

http://www.austlii.edu.au/au/cases/nsw/NSWCA/2008/294.html
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Case Name:

Bedfordshire Police Authority v 
Constable

Citation:

[200�] eWCA Civ 64, uK Court 
of Appeal per Longmore and 
Hooper LJJ and Hon Sir Peter 
Gibson

Date of Judgment:

12 February 200�

Issues:

• Meaning of the phrase 
'liability to pay as damages' 
under the public liability 
section of an insurance 
policy

The UK Court of Appeal considered the meaning of the phrase 'liability to 
pay as damages' under the public liability section of an insurance policy and 
whether a police authority's statutory liability to pay compensation to third 
parties was a 'liability to pay as damages' under the policy.

Following a riot at Yarls Wood Detention Centre in February 2002, the Bedfordshire 
Police Authority (BPA) was exposed to claims (under the Riot (Damages) Act 1886 
(uK) (the Act)) from property owners who had suffered damage as a result of the 
riot and general disorder. The BPA sought indemnity under the public liability 
section of its insurance policy (the policy), which covered all sums that the BPA 
'may become legally liable to pay as damages … for … accidental DAMAGe to 
PROPeRTY … arising out of the BuSIneSS' of the BPA. 'Business' was defined in 
the policy as 'the usual activities of the ASSuReD as a Police Authority …'.

Insurers refused the BPA's claim on the basis that compensation that the BPA was 
liable to pay property owners under the Act did not constitute 'damages' for the 
purposes of the policy. 

At first instance, Justice Walker rejected the insurers' argument and held that the 
BPA's obligation to pay compensation under the Act arose from the notion that 
local police had a duty to preserve law and order and were responsible for failing to 
control riots within their area. Justice Walker also held that the BPA's obligation to 
pay compensation under the Act was the type of liability that the parties would 
have expected to be covered by a public liability policy.

The Court of Appeal upheld the decision of Justice Walker and held that 
'compensation', as that term was used in the Act, was not different at a conceptual 
level, from the phrase 'liable to pay as damages', in the policy. The court went on to 
say that:

 Once one appreciates that the reason for the …Act placing the burden of paying 
compensation to the victims of riot damage on the [BPA] … is that the police are 
responsible for law and order and that they are (notionally) in breach of that 
responsibility, it seems to me … that compensation payable is a sum which the [BPA] … 
is 'liable to pay as damages.'

This decision confirms that an assured's statutory obligation to pay 
compensation to third parties can, for the purposes of a public liability 
insurance policy, be a 'liability to pay as damages' for the purposes of a 
public liability insurance policy.

CIVIL LIABILITY

The meaning of 'liability to pay as damages'
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The complete case report can be found at:
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/eWCA/Civ/200�/64.html&q
uery=Bedfordshire+and+Police+and+Authority+and+v+and+Constable&method=bo
olean

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/64.html&query=Bedfordshire+and+Police+and+Authority+and+v+and+Constable&method=boolean 
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/64.html&query=Bedfordshire+and+Police+and+Authority+and+v+and+Constable&method=boolean 
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2009/64.html&query=Bedfordshire+and+Police+and+Authority+and+v+and+Constable&method=boolean 
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Case Name:

St.George Bank Limited v 
Quinerts Pty Ltd

Citation:

[200�] VSCA 245, Victorian 
Court of Appeal per nettle J, 
Mandie JJA and Beach AJA 

Date of Judgment:

28 October 200�

Issues: 

• Proportionate liability
• Multiple defendents 

or potential defendant 
considered concurrent 
wrongdoers for the purposes 
of the proportionate liability 
regime

In this case, the Victorian Court of Appeal considered the identification of a 
concurrent wrongdoer in causing a plaintiff's loss for the purposes of the 
proportionate liability regime. 

Quinerts Pty Ltd (Quinerts) negligently overvalued a property in Melbourne, which, 
following the borrower's default and the sale of the property, resulted in St.George 
Bank losing more than $100,000.

St.George sued Quinerts for damages in the Victorian County Court, and alleged 
that it would not have lent any money to the borrower had the property been 
competently valued. 

Quinerts admitted that their valuation was negligent but attempted to reduce its 
share of liability for the bank's losses by relying on the proportionate liability 
provisions in force in Victoria in the Wrongs Act 1958. It argued that the borrower 
should be regarded as a joint wrongdoer, and relied on a number of recent 
decisions to support this argument, including Vella v Permanent Mortgages Pty Ltd 
[2008] nSWSC 505.

At first instance, the court declined to apportion liability between Quinerts and the 
borrower because the actions of Quinerts and the borrower caused different losses 
to the bank. 

In dismissing both the appeal and cross-appeal, the majority of the Court of Appeal 
determined that the intent behind the proportionate liability legislation in Victoria 
is to achieve the same outcome as used to occur in a claim for contribution.

The court concluded that this was not an apportionable claim because Quinerts and 
the borrower were not responsible for the same loss. The finding that Quinerts and 
the borrower were not concurrent wrongdoers was further illustrated by the 
differences in the amount and timing of the losses that their actions caused the 
bank to suffer.

The Court of Appeal made it clear that the approach of Vella v Permanent 
Mortgages is incorrect, and that it is necessary to analyse carefully the role of each 
potential wrongdoer in causing a plaintiff's loss to establish whether they are a 
concurrent wrongdoer for the purposes of the proportionate liability regime. With 
the Court of Appeal's approach in this case, Vella would have been decided 
differently, with the negligent solicitors being liable for the whole of the loss caused 
by their failure to register the mortgage – as opposed to the 12.5 per cent share of 
the same loss that they were actually held to be responsible for when the 
fraudster's conduct was able to be taken into account in assessing the solicitors' 
liability.

PROPORTIOnATe LIABILITY

new guidance on proportionate liability claims
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This decision provides an important clarification of the operation of the 
proportionate liability regime in Victoria, as well as in those states and 
territories that share the same definition of a 'concurrent wrongdoer', 
where the courts may follow this decision. 

The complete case report can be found at:
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/200�/245.html?query
=title("200�%20VSCA%20245")

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/2009/245.html?query=title("2009%20VSCA%20245")
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/2009/245.html?query=title("2009%20VSCA%20245")
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Regulatory change for the insurance industry in 200� has slowed down but we 
await the possible regulatory changes that will emerge from international 
discussions following the financial meltdown generated by the amazing lending 
practices in the American mortgage markets, and a real failure of risk management 
in the banking sector on Wall Street, which was then replicated in other places 
such as the united Kingdom.

The fact that the Australian regulatory system has shown itself to be very successful 
in ensuring better risk management practices does not mean that we are immune 
from regulatory proposals emerging from various international organisations such as 
the G20, the Financial Stability Board, the Joint Forum and, for insurers, IAIS.

On the domestic front, we have seen the implementation of Level 2 insurance 
group standards, the release of APRA's views in relation to remuneration, and 
upgrades to financial reporting, with better alignment between statutory reporting 
and the accounting standards.

There have also been a number of major legislative initiatives that could have flow-
on effects to some parts of the insurance sector, such as the transfer of 
responsibility for consumer credit to the Australian Securities and Investments 
Commission, the extension of financial services regulation to margin lending, and 
proposed amendments to the Trade Practices Act dealing with unfair terms in 
consumer contracts.

Throughout the year, we have issued updates and other material on some of these 
developments, and links to those have been incorporated into this review.

However, it is worth dealing in some greater detail with some of the regulatory 
change that has occurred during the year.

Trade Practices Amendment (Australian Consumer Law) Bill 2009

At the close of 200�, this Bill, which provides wide-ranging powers to avoid unfair 
terms in consumer contracts, had not been passed by the Australian Parliament. It 
has been acknowledged that the legislation does not apply to insurance contracts 
themselves, although it could have an indirect impact on insurers in respect of 
various forms of liability insurance provided to insureds who may issue contracts 
that are found to be unfair.

The Senate economics Committee has recommended that the Government give 
consideration to applying these principles to insurance contracts and it is likely 
that this issue may be dealt with during 2010.

LeGISLATIVe AnD ReGuLATORY DeVeLOPMenTS

The regulatory world in 200�
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Insurance contracts reform

Yet again, there has been no sight of the proposed changes to the Insurance 
Contracts Act 1984, which had been developed during the time of the Howard 
Government and which the current Government had indicated it would proceed 
with. Although there have been suggestions that the legislation will be introduced 
in 2010 and some confidential drafts have been circulated, there seems to be no 
firm date for these amendments to be brought forward. We will wait and see what 
develops in 2010.

Enhanced supervision

The Financial Sector Legislation Amendment (Enhancing Supervision and 
Enforcement) Act 2009 makes a number of important changes strengthening the 
powers of APRA in respect of general insurers and life insurers. It introduces 
legislation for the registration of non-operating holding companies in respect of life 
insurance groups on terms similar to those that exist for the general insurance 
sector.

Both in the Insurance Act 1973 and the Life Insurance Act 1995, APRA's powers 
to obtain injunctions in respect of contravention of the relevant legislation against 
contraveners and those associated with the contraveners has been substantially 
strengthened.

Remuneration

On 30 november 200�, APRA announced, and released, its final prudential 
requirements on remuneration for prudentially regulated entities. These 
remuneration standards will come into effect on 1 April 2010 and require that, by 
this date, a regulated entity establish a board remuneration committee with 
appropriate composition and a charter establishing a remuneration policy for the 
entity that complies with the new standard.

Home warranty insurance

This state-regulated insurance product continues to create difficulties and, as the 
year closed, it appeared that most of the private sector underwriters, or at least 
those holding a very substantial proportion of this market in those states that use 
private sector underwriting, would exit the market. The new South Wales State 
Government has indicated that it will provide a facility through Treasury but, as at 
the close of the year, the details of these new arrangements were unclear. no doubt 
there will be significant developments in this sector in 2010.

Victorian bushfires

The disaster of the Victorian bushfires in February 200� led to the establishment of 
the Victorian Bushfires Royal Commission. One of the issues that has been raised 
before the Royal Commission is the levels of underinsurance and non-insurance in 
the affected areas and the impact of fire services levies and other state taxes on the 
propensity of consumers either to insure or to adequately insure their property.
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It has been a major project for a number of years for the insurance industry to 
convince the State Governments to remove these inefficient taxes on insurance but 
new South Wales and Victoria have shown little real willingness to do so. Hopefully, 
the Royal Commission will make appropriate recommendations to deal with this 
issue and there will be reform of these taxes in ensuing years.

Insurance Code of Practice

The triennial review of the General Insurance Code of Practice was completed 
during 200� and the recommendations made by the reviewer, Mr Robert Cornall 
AO, have been accepted by the industry and will be implemented over 2010. The 
changes largely relate to provisions concerning financial hardship, the Code 
Compliance Committee and the way in which the Code applies to retail and 
wholesale insurers. In overall terms, the recommendations are relatively minor and 
this demonstrates the effectiveness of this Code.

Financial Ombudsman Service

During 200�, the consolidation of the various dispute resolution mechanisms, 
including the Insurance Ombudsman Service, into a single body, the Financial 
Ombudsman Service, has taken place and the terms of reference for that body have 
been finalised. The new body commenced operation on 1 January 2010. In the 
exercise of dispute settling powers, there will be some wider discretion available to 
the Financial Ombudsman Service to apply general principles of fairness than 
previously existed under the Insurance Ombudsman Service. It will be interesting to 
see how, over the next few years, this impacts on decisions by the Financial 
Ombudsman Service in relation to insurance disputes.
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Case Name:

Richfine Development Ltd v 
Hugh Rupert Rivington

Citation:

[200�] HKCA 158, Court of 
Appeal of Hong Kong per Hon 
Tang VP, Cheung JA and Yuen 
JA

Date of Judgment:

27 April 200�

Issues:

• Breach of warranty and 
condition precedents that 
required the insured to keep 
'proper records' and give 'all 
information' 

• Meaning of 'proper records', 
'detailed records' and 'all 
information'

• Waiver

This case considered a warranty and conditions precedents that required an 
insured to keep proper records. The Hong Kong Court of Appeal clarified the 
standards required to comply with such an obligation.

The plaintiff, Richfine Development Ltd, operated a wholesale jewellery business 
and was covered by a jeweller's block policy provided by Lloyds Syndicate 106� 
(the insurer). Richfine made a claim under the policy for stock that was stolen in a 
burglary.

In the policy's proposal form, Richfine declared that it maintained 'proper records' 
of transactions entered into and stock purchased. The policy also included 
condition precedents requiring Richfine to keep 'detailed records' in relation to, and 
provide 'all information' required by the insurer in respect of the insured property. 
Richfine’s record-keeping system, however, proved to be deficient and failed to 
account for a significant amount of stock. The deficiencies made it practically 
impossible for the insurer to ascertain or verify whether Richfine had purchased the 
stock that it claimed had been stolen or its actual cost. On this basis, the insurer 
declined indemnity on Richfine's claim. Richfine commenced proceedings.

At first instance, the trial judge found in favour of Richfine and ruled that it was 
entitled to HK$4.7 million. In doing so, the trial judge considered that Richfine's 
declaration constituted a warranty in respect of the policy but that the warranty and 
the relevant condition precedents had been satisfied. Taking into account Richfine's 
relative size and the manner in which it conducted it operations, the trial judge 
held the record system of this small business was adequate in the circumstances.

On appeal, the trial judge's decision was overturned on that basis that:

• Richfine's record-keeping system was not sufficient. The warranty required 
'proper records' to be viewed in the context of the commercial purpose of an 
insurance contract. The trial judge mistook what might be 'acceptable' records 
for the purposes of a small business as 'proper' records for insurance purposes.

• The fact that 'substantial justice' may have been done was not a sufficient 
answer to a breach of warranty or conditions precedent.

• The obligation to 'keep proper records' was objective. It was irrelevant that 
Richfine honestly believed that the records were adequate.

• The condition precedents to keep 'detailed records' and provide 'all information' 
was similar to the obligation to keep 'proper records' and required the same 
standard of compliance.

ASIA ReVIeW

Breach of insured's obligation to keep proper records
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In addition, the appeal judge overturned the trial judge's finding that the behaviour 
of the insurance agent, on behalf of the insurer, had waived the insurer's rights to 
rely on Richfine's breach of the warranty. The appeal judge concluded that there 
had not been any waiver for the following reasons:

• There was no evidence which suggested that the insurance agent had the actual 
or apparent authority of the insurer to waive the insurer's rights in respect of the 
warranty or condition precedents.

• The insurance agent did not know about the deficiencies in Richfine's record-
keeping until after the claim had been made. Accordingly, the agent did have 
knowledge of Richfine's breach of the warranty and condition precedents at the 
relevant time and could not therefore have waived the insurer's right to rely on 
that breach.

This case provides an illustration of the circumstances under which an 
insurer may rely on the breach of a warranty or condition precedent by the 
insured to deny indemnity. It also confirms that the obligation of an 
insured to keep proper or detailed records for the purposes of insurance 
requires an objective standard of compliance.

A complete case report can be found at:
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkca/200�/CACV000257_2008-
65502.html?query=%7e+%5b200�%5d+hkca+158

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkca/2009/CACV000257_2008-65502.html?query=%7e+%5b2009%5d+hkca+158
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkca/2009/CACV000257_2008-65502.html?query=%7e+%5b2009%5d+hkca+158
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Case Name:

Ace Insurance Limited v 
Metropolitan Electrical 
Appliance Manufacturing Co. 
Ltd

Citation:

[200�] HKCu 1�75, Court of 
First Instance of the High Court 
of Hong Kong per Yam J

Date of Judgment:

10 november 200�

Issues: 

• Insurer's exercise of 
discretion under the 
insurance policy terms

• Scope of insurer's duty of 
good faith

This case considers an insurer's duty of good faith in the exercise of its 
discretion under a contract of insurance. 

The plaintiff, ACe Insurance Limited, was the insurer of the defendant, 
Metropolitan electrical Appliance Manufacturing Co. Ltd. under the policy, ACe, at 
its discretion, could investigate and settle any claim covered by the policy. In this 
case, ACe settled five third-party claims against Metropolitan and obtained 
summary judgment for the recovery of the deductible from Metropolitan in respect 
of each of those claims. Metropolitan appealed against this order and counter-
claimed for damages allegedly caused by the settlement of the claims. Metropolitan 
argued that ACe's unreasonable settlement of the claims had resulted in its loss of 
future business and an outstanding amount owed to it by a supplier. 

The court held that ACe owed fiduciary duties to its insured, including the duty to 
act in good faith when exercising its discretion under the policy to settle claims. 
Citing Groom v Crocker 1, the court acknowledged that an insurer can decide on the 
proper tactics in dealing with claims, provided that it genuinely considers such 
tactics to be in the common interest of itself and its insured. However, an insurer is 
not entitled to pursue tactics to obtain some advantage for itself that does not 
concern the insured or the claim. Moreover, the fiduciary nature of the duty to act 
in good faith means that an insurer cannot deny liability for breach of such duty 
simply because the insured would be in the same position regardless of the 
insurer's actions in pursuit of its own advantage. 

Metropolitan argued that ACe breached its duty of good faith by improperly 
considering the legal costs associated with defending the claims in circumstances 
where ACe was responsible for paying such costs and would not be able to recover 
these costs from the third parties if it succeeded in defending the claims. On this 
basis, Metropolitan asserted that settlement of the claims was unreasonable and 
ACe had breached its fiduciary duty.

The court held that, even where an insurer's consideration of legal costs affects its 
decision to settle a claim, this will not automatically result in a finding that the 
insurer has breached its fiduciary duty to act in good faith. The scope of an 
insurer's duty to act in good faith must be assessed by reference to the policy itself 
and having regard to the fact that some conflict between the interests of an insurer 
and its insured was inevitable. However, in order for ACe to discharge its duty to 
act in good faith, it must take into account all relevant factors – and not just its 
own interests – before exercising its discretion to settle a claim. Moreover, even 
though permitted by law, where an insurer takes its own interests into account and 
acts to its own advantage, a court will more closely scrutinise the insurer's conduct 
to ascertain whether there has been any breach of duty. 

1 [1�38] 1 KB 1�4.
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In this case, the policy provided that ACe's right to settle claims was entirely at its 
discretion. The court found that ACe had taken steps to investigate the claims and, 
subsequent to such investigations, had settled them without admission of liability. 
Having regard to the fact that Metropolitan did not assert that ACe breached its 
duty of good faith simply by exercising its right to settle the claims, Metropolitan's 
appeal was dismissed. 

 This case illustrates that an insurer is entitled to take its own interests 
into consideration and act to its own advantage, provided that it gives 
genuine consideration to all relevant factors in making its decision, and 
does not simply consider its own interests. 

A complete case report can be found at:
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/200�/HCA000328_2008-
68861.html?query=%7e+ace+insurance+limited+v+metropolitan+electrical+applia
nce+manufacturing+co%2e+ltd

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2009/HCA000328_2008-68861.html?query=%7e+ace+insurance+limited+v+metropolitan+electrical+appliance+manufacturing+co%2e+ltd
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2009/HCA000328_2008-68861.html?query=%7e+ace+insurance+limited+v+metropolitan+electrical+appliance+manufacturing+co%2e+ltd
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2009/HCA000328_2008-68861.html?query=%7e+ace+insurance+limited+v+metropolitan+electrical+appliance+manufacturing+co%2e+ltd
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under the current law in Hong Kong, the sole mechanism dealing with multi-party 
proceedings is the rule regarding representative proceedings, provided by Order 15, 
rule 12 of the Rules of the High Court (Cap 4A). This rule provides that a 
representative litigation can be invoked when multiple parties share the same 
interest in a litigation.

Such representative proceedings were criticised by the Chief Justice’s Working 
Party on Civil Justice Reform as restrictive and inadequate. Following that, the Law 
Reform Commission of Hong Kong (the LRC) released a consultation paper in 
november 200�, recommending the introduction of a class action regime to enable 
efficient, well-defined and workable access to justice.

Should Hong Kong introduce a class action regime?

After balancing the benefits and the risks of introducing a class action regime in 
Hong Kong, the LRC's view is that appropriate reforms of the current rules could 
provide greater access to justice. 

The LRC believes that the introduction of a class action framework would bring 
benefits to plaintiffs, defendants and society as a whole. For instance, individual 
plaintiffs would gain improved access to justice by overcoming the cost-related 
hurdles and narrowing the disparity between the parties. It would be conducive to 
defendants such as big corporations, as they would enjoy finality of disputes and an 
early opportunity to achieve closure by avoiding multiple related lawsuits. 
Otherwise, the LRC cites the social benefits of reform as procedural certainty, 
reduced operating costs for the judiciary and the overall enhancement of justice.

Having said that, the LRC has also recognised that there are a number of potential 
risks involved in implementing a class actions regime. Their chief concern being 
that class action laws may promote unnecessary and unmeritorious litigation.

The LRC is aware of the risk of unduly 'promoting' litigation. Therefore, it suggests 
introducing appropriate procedures for filtering out cases that are clearly not 
suitable for class action lawsuits. It also supports fully utilising alternative dispute 
resolution techniques, such as arbitration and mediation, to prevent class actions 
reaching trial.

Safeguards

The LRC recommends that safeguards should be established in order to avoid 
abuse of the class action process and to ensure that defendants are fairly protected 
in unsuccessful claims (ie defendants being able to recover significant legal costs 
from unsuccessful plaintiffs). The LRC suggests that the regime should stipulate 
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appropriate requirements to prevent class members with sufficient financial means 
from intentionally selecting impecunious members to act as the class 
representatives. Among the four proposed safeguards, the LRC believes that the 
security for costs mechanism, mirroring section 33 ZG of the Federal Court of 
Australia Act 1976, would be an appropriate measure to effectively prevent any 
abuse of process.

Funding models

The costs of litigation are of paramount importance in class actions proceedings. 
The procedural requirements of class actions make them an expensive form of 
litigation. To maximise the effectiveness of a class action regime, the LRC suggests 
that a suitable funding model should be established to ensure that plaintiffs are 
able to bring and maintain their claims. In keeping with Hong Kong's long-standing 
prohibition on champerty, the LRC has not considered this mechanism as an option 
for funding class actions.

The LRC recommends extending the existing legal aid structure and providing 
supplementary legal aid schemes to class actions. This would involve ensuring that 
a plaintiff, who would be entitled to legal aid in personal proceedings, is afforded 
the same protection if they are engaged in a class action. The Director of Legal Aid 
has the residual discretion to refuse to provide legal aid to class members who are 
outside the financial eligibility limits.

In the short term, the LRC suggests that funding may be available from established 
funding mechanisms. However, in the long term, the LRC advocates the creation of 
a general class actions fund. This would be a special public fund that makes 
discretionary grants to all eligible class actions members. The eligible members 
would then have to reimburse the fund from any damages they obtain from the 
litigation.

Opting-out as the default position

If the court certifies that a case is suitable for a class action, members of the class 
would be automatically bound by the judgment unless he or she opts out. The LRC 
recommends that Hong Kong should allow 'opting-out' as the default position in the 
class action regime. The LRC, however, supports building in significant judicial 
discretion regarding 'opting out' and other procedural matters and has therefore 
suggested that judges can exercise discretion to depart from the default position in 
exceptional circumstances or as justice requires.

Implementation

A consultation period ended on 4 February 2010 and the Government will consider 
submissions before deciding on its position. It is therefore possible that class 
action laws may be implemented during the coming year.'
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Hong Kong's corporate regulator, the Securities and Futures Commission (the SFC), 
has experienced a busy 200�. While much of the SFC's resources have been 
devoted to issues arising from the global financial crisis, the regulator has remained 
active in the investigation and prosecution of directors and officers who have 
breached their duties. Most notably, the SFC commenced a number of high-profile 
cases against directors of listed companies. Such action is part of the SFC's stated 
agenda of taking a harder line on corporate misconduct and pursuing harsher 
penalties against the directors and officers involved.

This article provides an overview on some of the important enforcement actions 
taken by the SFC against directors during 200� and the approach that it appears 
likely to adopt in the future. It will discuss the SFC's focus on prosecuting the 
disclosure of false or misleading disclosure, the use of disqualification/suspension 
orders and the SFC's efforts to freeze assets to prevent a defendant from disposing 
of their wealth. Finally, we will look to the year ahead.

Disclosure of false or misleading information

Mark Steward, the SFC’s executive Director of enforcement, recently indicated that 
the accuracy of disclosure has become a significant issue in Hong Kong and is a 
key focus of the SFC's enforcement activities.1 The SFC has the power to prosecute 
non-disclosure under various provisions under the Securities and Futures Ordinance 
(Cap 571) (the SFO) against the disclosure or provision of false or misleading 
information. This is illustrated in two notable cases from 200�.

In the case of To Shu Fai v Securities and Futures Commission2, the SFC brought 
proceedings against a director under section 384 of the SFO. This section provides 
that it is an offence to provide information to the SFC that is false or misleading in 
complying with regulatory obligations. 

To Shu Fai was the chairman of Daido Group Ltd, a company listed on the Hong 
Kong Stock exchange (HKEX). As a listed company, Daido is subject to the ongoing 
disclosure obligations to disclose various categories of information about the 
trading of its shares. Daido had obtained loans from TKR Finance Ltd and the loan 
was secured by a charge over some Daido shares held indirectly by Mr To. In July or 
August 2003, Mr To agreed with TKR that it may sell 200 million Daido shares in 
order to reduce Mr To’s indebtedness to them. In October 2003, TKR sold the 
shares without informing Daido or Mr To. The HKeX made enquires with Mr To and 
Daido in light of the unusually high volume of trading in Daido’s shares. Without 
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1 Tom Young, 'A debate with the SFC', International Financial Law Review, 1 november 200�.

2 [200�] HKCFA 22.
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confirming with TKR whether TKR had sold the shares, Daido and Mr To replied 
that they were not aware of the circumstances leading to the increase in trading 
volume of Daido’s shares. An announcement to the same effect was issued by 
Daido and published on HKeX's website.

The SFC subsequently prosecuted Daido and Mr To on the grounds that by filing 
the false or misleading announcement with the HKeX (or authorised the HKeX to 
pass the information to the SFC), Daido has provided the false or misleading 
information to the SFC and had committed an offence under s384. The Hong Kong 
Court of Final Appeal upheld the SFC's case. In doing so, the court clarified the 
scope of the SFC's powers and confirmed that the SFC may prosecute listed 
companies and their directors who make false or misleading statements to the 
market through the HKeX.

During 200�, the SFC also commenced the first criminal prosecution under s2�8 
of the SFO. This section relates to the disclosure of false or misleading information 
for the purpose of 'inducing transactions'. It represents a test case for the SFC's 
powers under this provision.

The defendant in these proceedings was David Vong Tat Leong, CeO of the 
Vongroup Ltd, which is listed on the HKeX. Vongroup had issued a public 
announcement to the effect that ABn AMRO Bank nV had agreed to purchase �.� 
per cent of Vongroup's share capital. The share price of Vongroup rose 31.25 per 
cent on the day following the announcement. However, the announcement failed to 
disclose the fact that Mr Vong had also executed two additional simultaneous 
agreements, which:

• gave ABn AMRO the right to sell the shares back to Vongroup at the same price 
within three years; and

• the proceeds were retained in an escrow account pending either ABn AMRO 
selling the shares to an independent third party or the expiry of the put option.

The SFC asserted that the announcement failed to disclose the full nature of the 
transaction, and had misled the investing public to believe that ABn AMRO had 
decided to support Vongroup by buying its shares, when, in reality, ABn AMRO had 
accepted almost no real risk. As the CeO of Vongoup, the SFC alleged that Mr Vong 
knew that (or was reckless as to whether) the announcement was false or 
misleading because he was aware that the two additional agreements were not 
disclosed. In addition, the SFC considered that the announcement was likely to 
induce investors to purchase the shares in Vongroup and would affect the market 
price of Vongroup's shares. The trial for this case will commence in April 2010.

Freezing orders under section 213 of the SFO

Section 213 of the SFO empowers the SFC, upon establishing a prima facie case of 
breach of the SFO, to apply to the court for a wide range of orders, including an 
order restraining or prohibiting a person from dealing with specified property.
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The SFC first relied on this provision in the 2007 case of Re A3. Since that time, 
the SFC has demonstrated a willingness to utilise s213 whenever there appears to 
be a risk that the defendant may dissipate his/her assets before the SFC finalises 
its investigations.

During 200�, two notable decisions were made regarding s213. The first case is 
Securities and Futures Commission v 'C' & Others4. In this instance, the SFC 
alleged that the defendants were involved in insider dealing. The High Court 
initially granted an interim worldwide injunction to freeze the assets held by two 
individuals who were subjects of the investigation. However, the High Court 
subsequently discharged its interim order on the ground that the court has no 
jurisdiction to order injunctions under the SFO for defendants (and their assets) to 
be frozen outside Hong Kong. The SFC appealed this ruling to the Court of Appeal. 
This was the first time that the Court of Appeal considered the circumstances in 
which orders can be made under s213(2) of the SFO. The Court of Appeal found in 
favour of the SFC and restored the interim worldwide injunction.

This case is important as it indicates that:

• the SFC has authority under the SFO to freeze the assets of individuals involved 
in suspected misconduct, including those assets in jurisdictions outside Hong 
Kong;

• applications under s213 are free-standing and not contingent or conditional on 
the other substantive proceedings being initiated;

• the court may permit the SFC to serve legal proceedings on persons located 
outside of Hong Kong; and

• where a transaction contravenes the SFO, the court may grant compensatory 
orders to restore all of the parties to the transaction to the position they were in 
before the transaction occurred.

On 11 December 200�, the Court of Final Appeal granted leave to appeal this 
decision. This ruling is expected to provide certainty on the relevant issues.

The second notable case regarding s213 is Securities and Futures Commission v 
Wong Kwong Yu and Others5. This provides a further illustration of how the 
remedies available under section 213 may be applied in the context of the breach 
of directors' duties. In this case, the SFC alleged that Wong Kwong Yu and his wife 
Du Juan had devised a fraudulent share repurchase scheme that involved using the 
company's money to buy shares originally held by Mr Wong so that he could use the 
proceeds to repay a personal loan of HK$2.4 billon. The SFC's argument was that 
the scheme was not in the best interests of the company and its shareholders and 
had resulted in these parties incurring a loss of around HK$1.66 billion.

3 [2007] HKCFI 12�5.

4 [2008] HKCFI �5�.

5 [200�] HKCFI 832.
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In light of the substantial size of the loss, the SFC had applied to the High Court 
for an order to freeze company assets amounting to the value of the alleged loss. 
The High Court ordered that two companies owned and controlled by Mr Wong and 
Ms Du must deposit share certificates with the court to the value of HK$1.66 
billion. This is the largest amount that the SFC has ever applied to freeze.

Disqualification orders under section 214 of the SFO

under s214 of the SFO, the SFC may apply to the court for an order disqualifying a 
person from being a company director or being involved, directly or indirectly, in 
the management of any company for up to 15 years. To obtain such an order, the 
SFC must establish that the person is wholly or partly responsible for the company’s 
involvement in defalcation, fraud or other misconduct. 

The SFC first successfully utilised s214 in the case of Re Riverhill Holdings Ltd6. 
In that instance, an application under s214 was granted against a director who was 
found to have failed to exercise the degree of skill and care, as may be reasonably 
expected of a person: 

• of his knowledge and experience; and 
• holding his office and functions within the company in question.

During 200�, the SFC obtained disqualification orders against a number of 
directors of both GP nanoTechnology Group Ltd and Wah Sang Gas Holdings Ltd. 
The SFC also commenced proceedings against the directors of Warderly 
International Holdings Limited. These companies are (or were) listed on the HKeX.

The grounds relied upon in these applications provide some indication as to the 
conduct which may warrant a disqualification order. These grounds include:

• providing misleading information to the market;
• abdicating the inherent responsibilities of being a director;
• failing to exercise reasonable skill, care and diligence and/or to act in the best 

interests of the company;
• making misrepresentations or false statements in prospectuses and annual 

reports;
• failing to ensure that the company complies with the relevant rules and 

regulations, including the Listing Rules and the Code on Takeovers and Mergers; 
and

• acting negligently and recklessly in the discharge of duties or failing to 
discharge duties by assigning or delegating the task to another person.

The average period of disqualification imposed against the directors in these 
applications is six to seven years. We anticipate that the SFC will continue to adopt 
a hardline approach against directors who have breached their duties. Mark 
Steward, the executive Director of the enforcement Division of the SFC, has stated 
on various occasions that the SFC will continue its program to enforce proper 
standards of conduct by listed company directors and to take action against such 
directors who provide misleading information to the market, breach their duties to 
the company or abuse the trust placed in them.

6 [2007] 4 HKLRD 46.
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The year ahead

The different types of enforcement actions taken by the SFC in 2009 against 
directors are consistent with what Mark Steward described as developing a 
'spectrum of remedies' to enforce misconduct. We expect that this approach will 
continue in the coming year and that the SFC will utilise its full range of powers to 
prosecute non-compliance by directors.

We also anticipate that 2010 will produce some interesting developments in the 
area of corporate governance. This reflects the fact that a number of important 
decisions on corporate governance issues remain pending and may be handed down 
this year.
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2009 represented a significant year for the PRC insurance market. After years of 
debate, the Standing Committee of the 11th National People's Congress passed the 
long-awaited amendments to the PRC Insurance Law (the Insurance Law) on 28 
February 2009.

The previous version of the Insurance Law dated back to 1995, when it was first 
promulgated. It was subsequently amended in 2002, but it had been criticised as 
being out of step with the liberalisation of the insurance market.

The revised version of the Insurance Law (the Revised Law) became effective from 
1 October 2009. It contains a number of new provisions and extensive 
amendments that are intended to suit the rapidly developing insurance market in 
China.

Insurable interest in personal insurance and property insurance

The Revised Law recognises that an insurable interest can arise in different 
contexts between personal and property insurance. It now provides that, for 
personal insurance, the policyholder must have an insurable interest in the insured, 
and further permits employers to take out personal insurance (including life 
insurance) for their employees without the specific consent of the individual 
(Article 31). For property insurance, the insured must have an insurable interest in 
the subject property at the time that the loss occurs (Article 48).

Limitation of insurer's termination rights

One notable amendment in the Revised Law is that an insurer's potential rights to 
terminate a policy are now subject to a number of limitations. For example, an 
insurer can only terminate an insurance policy for non-disclosure if the termination 
is exercised within 30 days after the insurer becomes aware of the breach or two 
years from when the policy was issued, whichever is earlier. In addition, if the 
insurer is aware of the relevant non-disclosure when the policy was entered into, it 
may not rely on such grounds to terminate the contract (Article 16).

Another example is that the insured's obligation to disclose information is limited 
to providing information only in response to the queries raised by the insurer 
(Article 16). That is, the Revised Law does not incorporate the common law 
principle of utmost good faith, which requires the insured to disclose all relevant 
facts. This effectively places the onus on insurers to draw out the information from 
the insured through the proposal form and any supplementary questions put to the 
insured.

ASIA REVIEW
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Standardising the claim procedure

The Revised Law lays down clear time limits for insurers to comply with in their 
claim -handling procedure. If the insurer considers that further information is 
required in respect of a notification, it is obliged to seek further information from 
the insured in a timely and one-off manner (Article 22). The insurer is also required 
to render a determination of the claim within 30 days unless otherwise stated in 
the policy. Any indemnity payments must then be made within 10 days after the 
confirmation of coverage or within a timeframe specified in the policy. If the insurer 
fails to meet these deadlines, it may be liable to compensate the insured for any 
loss that it has suffered as a result of the delay (Article 23).

Qualification requirements for major shareholders 

The Revised Law imposes stricter requirements on an insurance company's 'major 
shareholders'. In particular, a major shareholder (which is not defined in the law 
and is subject to further interpretation by the authorities) is required to have 
(Article 68):

• the ability to make sustained profits and have a good reputation; 
• no record of any serious breaches of law or regulations in the past three years; 

and 
• net assets of at least RMB200 million.

Permission to invest in immovable assets 

One key change under the Revised Law is that, for the first time, insurance 
companies may use their funds to invest in 'immovable assets' (which is not 
defined but presumably includes real estate) (Article 106). The PRC insurance 
regulator, the China Insurance Regulatory Commission (the CIRC), is authorised to 
draft implementation rules that are expected to give further details of regulation 
regarding these investments, including, for example, in relation to investment 
requirements and limits.

Investment by insurance companies in bonds, shares and units in securities 
investment funds is also permitted, although this amendment to Article 106 
appears merely to codify the practice that is currently permitted under existing 
regulations issued by the CIRC.

In addition to underwriting risks, insurance companies are also allowed to engage 
in other forms of business, as approved by the CIRC (Article 95). 

Priority for domestic reinsurers removed 

The rule under Article 103 of the previous Insurance Law, which provided that 'an 
insurance company that needs to cede reinsurance business shall give priority to 
insurance companies established within China', has been removed in the Revised 
Law. This step is consistent with China's commitments for entry into the World 
Trade Organization. 
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Establishment of asset management companies

With the approval from the CIRC, insurance companies, for the purposes of 
managing risks, are now permitted to establish asset management companies to 
engage in securities investment activities. The asset management companies must 
comply with the local law, including the PRC Securities Law, and administration 
regulations (Article 107).

Stricter regulatory controls

The Revised Law strengthens the powers of the CIRC to supervise and regulate the 
insurance market. For example, it includes more detailed rules in relation to 
penalties and the legal consequences of breaches of the Insurance Law. This 
appears to indicate the PRC Government's intention to take a more active approach 
to enforcing the Insurance Law.

Under the Revised Law, the CIRC is authorised to take certain measures in relation 
to insurance companies that do not satisfy certain solvency requirements. Such 
measures include, among others, placing restrictions on the remuneration of the 
directors, supervisors and senior management of those companies, restricting those 
companies' advertising activities and ordering them to stop writing new business 
(Article 139).

The Revised Law also denotes a clear warning for foreign insurance companies that 
intend to do any insurance business in China without proper approvals. One 
example is that a penalty, between RMB3000 and RMB50,000, will be imposed if 
a foreign insurance company establishes a representative office without obtaining 
the necessary permits. Similarly, if an established representative office engages in 
insurance business that goes beyond the scope permitted by the CIRC, the CIRC 
has the authority to confiscate any illegal income earned from that business, 
impose penalties and/or shut the office down (Article 175).

The amendments contained in the Revised Law demonstrate China's increasing 
presence and participation in the world insurance market. It is likely the Revised 
Law greatly assist in developing China's rapidly expanding insurance industry.
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