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The 2010 Annual Review of Insurance & Reinsurance Law is now web based and is available 
at http://www.aar.com.au/pubs/ari/index.htm

The Review illustrates a continuing high level of interest in many aspects of insurance law.  
The Allens Arthur Robinson Insurance and Reinsurance Practice Group continues to lead 
this field providing indepth expertise and added value for our clients. The Annual Review is 
part of this and provides an overview for the industry of developments in 2010.  

With the year ending and the new year beginning with many disasters including the 
Queensland floods, Cyclone Yasi and the recent earthquake in New Zealand, it is likely that 
new challenges and issues will arise for the industry. The current debate about flood is one 
of those issues, but behind the scenes there are complex questions of aggregation, the 
calculation of loss under business interruption policies and the like which no doubt are likely 
to give rise to interesting and difficult issues.

So we look forward to working with you in 2011 and assisting you in resolving these and other 
difficult issues. In doing this, we will focus on providing value to our clients and to the industry.
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Further information
This publication is available online at http://www.aar.com.au/pubs/ari/index.htm

For more information about Allens Arthur Robinson’s Insurance & Reinsurance practice, 
including publications, recent experience and current team details, please go to:  
www.aar.com.au/services/insur

We would very much like your feedback on this Review. If you would like further information 
about our regular Forums on Insurance & Reinsurance Law, please contact Business 
Development Manager Sophie Caples on +61 3 9613 8871.  
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Flogging a possible dead horse – reinstating a deregistered company to identify 
the existence of an insurance policy

Case Name:
AMP Capital Investors Ltd v Parsons Brinckerhoff 

Australia Ltd 

Citation:
[2010] NSWSC 129, Supreme Court of New South 

Wales per Palmer J

Date of Judgment:
22 February 2010

Issues:
	 •	Direct	claims	against	the	insurer	 

of deregistered company

	 •	Reinstating	a	deregistered	company	to	 
identify the existence of an insurance policy

With some strong words for the parties, Justice Palmer of the Supreme Court of New South Wales 
has confirmed that identifying the existence of an insurance policy is a proper and practical 
purpose for reinstating a deregistered company.

In September 2009, AMP commenced proceedings against Parsons Brinckerhoff Australia Ltd (PBA) and 
another company in respect of certain representations made by PBA and Parsons Brickerhoff International 
(Australia) Pty Ltd (PBI) regarding the future patronage and revenue of the Lane Cove Tunnel project in Sydney. 
In December 2009, before a statement of claim was served on it, PBI was deregistered on the application of its 
liquidator. 

AMP applied, under sections 500(2) and 601AH(2) of the Corporations Act 2001 (Cth), to have PBI reinstated 
so that its claim against that company could proceed. It did so because it believed there may have been an 
insurance policy that responded to its claim. However, neither the former officers of PBI, nor its former parent 
company, would confirm to AMP whether or not such a policy existed.

The former directors and shareholder of PBI opposed the application on the grounds that:

•	 reinstatement	would	be	for	no	practical	purpose	as	the	company	had	no	assets;	and

•	 if	there	was	an	insurance	policy	that	responded	to	AMP’s	claim,	this	claim	could	be	directly	enforced	against	
the insurer under s601AG of the Corporations Act without requiring reinstatement of the company.

Justice Palmer accepted that there would be no practical utility in reinstating a company if s601AG applied. 
However, the actions of PBA and the former shareholder of PBI in keeping the fact of the existence of any 
insurance policy confidential meant that it was unclear whether or not s601AG could apply. In those 
circumstances, allowing a liquidator to investigate the existence or otherwise of an insurance policy was a 
proper and practical purpose for reinstating the company.

Justice Palmer was clearly unimpressed that it was necessary to order the reinstatement of PBI, with the 
attendant cost and expense, commenting that:

 [T]his sort of minor impediment [to what was going to be a substantial piece of litigation] ought not to have provoked an 
application to the court – it should have been dealt with by frank communication between the parties as to whether or not 
there was an insurance policy…. 

http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintAccesstoinsurancepolicies.pdf
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Accordingly, while AMP would normally have expected to pay all of the costs of an application such as this, the 
principal shareholder and former officers of PBI were ordered to pay half of AMP’s costs.

Although the reluctance of the respondent to divulge the existence of its insurance policies is 
perhaps understandable, Justice Palmer’s comments on the parties’ conduct should serve as a 
warning to insureds in a similar position to seek appropriate instructions from their insurer to 
help prevent unnecessary and potentially costly contested court applications. 

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/ea95651
43b554bc3ca2576d7007f3bcd?opendocument

http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/ea9565143b554bc3ca2576d7007f3bcd?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/ea9565143b554bc3ca2576d7007f3bcd?opendocument
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View before you sue: accessing the insurance policies of a company

Case Name:
Snelgrove v Great Southern Managers Australia Ltd 

(in liquidation) (receiver and manager appointed)

Citation:
[2010] WASC 51, Supreme Court of Western 

Australia per Le Miere J

Date of Judgment:
17 March 2010

Issues:
	 •	Access	to	an	insurance	policy	under	s247A	 

of the Corporations Act 2001 (Cth)

	 •	Leave	to	commence	proceedings	against	 
a company that has been wound up under  

s500(2) of the Corporations Act 

In this case, the Supreme Court of Western Australia considered whether members of a managed 
investment scheme could utilise the provisions of section 247A of the Corporations Act 2001 (Cth) 
to access its insurance policies before commencing proceedings against it.

The plaintiffs were investors in a managed investment scheme who alleged they suffered losses following the 
assignment of their interests in the scheme to a related company of the responsible entity, Great Southern 
Managers Australia Limited (GSMAL). GSMAL was subsequently voluntarily wound up.

The plaintiffs made an application to the court for leave to commence proceedings against GSMAL, as they were 
required to do under s500(2) of the Corporations Act. The plaintiffs also applied for an order granting them 
access to any insurance policies held by GSMAL that could respond to their claim using the powers contained 
in s247A of the Corporations Act. 

By this provision, a court is given a discretion to order the inspection of a managed investment scheme or 
company’s books if it is satisfied that the applicant is acting in good faith and the request is made primarily for a 
proper purpose. One recognised purpose of s247A is to enable shareholders to determine whether to 
commence legal proceedings against directors and their likely prospects of success. 

The defendant opposed leave being granted to inspect its insurance policies on the following grounds:

•	 the	plaintiffs	did	not	have	standing	to	bring	the	application	because	they	were	no	longer	members	of	the	
scheme	and	the	scheme	itself	had	been	wound	up;

•	 an	insurance	policy	was	not	a	‘book’	of	the	scheme	for	the	purpose	of	s247A;	and

•	 the	plaintiffs’	objective	in	seeking	access	was	not	for	a	proper	purpose.	Having	already	sought	leave	to	
commence proceedings, the real purpose behind the plaintiffs’ application was to decide whether to 
maintain, rather than commence, the proceedings against the defendant.

In granting leave to the plaintiffs to inspect all insurance policies held by the defendant, Justice Le Miere 
rejected each of the defendant’s grounds. The decision to grant leave was driven mainly by a desire to prevent 
the resources of the parties and the court being wasted by potentially unnecessary litigation. By permitting 
inspection, the plaintiffs would be able to decide whether or not the proceedings were commercially viable and 
so should be maintained.

In addition, Justice Le Miere accepted the plaintiffs’ submission that the scheme had not been properly wound 
up, so that they had the requisite standing to bring an application under s247A. Given the wide meaning that 
‘books’	has	under	s9	of	the	Corporations	Act,	it	was	clear	that	this	could	encompass	an	insurance	policy	held	by	
the defendant.
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This is only the second reported case in which s247A has been used to access a company’s 
insurance policies and it will no doubt serve to encourage members contemplating litigation to 
seek similar orders.1 

Given the potential for s247A to be used by applicants in large-scale litigation, such as 
shareholder class actions, it seems that the effect of this decision and the earlier case are bound 
to be scrutinised by an appellate court at some stage in the future. In particular, one issue that 
remains unclear in these types of cases is how the courts will effectively balance the right of 
inspection against the prohibition on disclosure of any information obtained during the inspection 
contained in s247C of the Corporations Act. 

In the meantime, insureds who are faced with actual or threatened applications for inspection of 
their policies by their members or by third parties should carefully consider and comply with their 
policy notification obligations.

A complete case report can be found at:
http://decisions.justice.wa.gov.au/supreme/supdcsn.nsf/PDFJudgments-WebVw/2010WASC0051/$FILE/2010W
ASC0051.pdf

1 The first was the decision of the Victorian Federal Court in Merim Pty Ltd v Style Limited [2009] FCA 314.

http://decisions.justice.wa.gov.au/supreme/supdcsn.nsf/PDFJudgments-WebVw/2010WASC0051/$FILE/2010WASC0051.pdf
http://decisions.justice.wa.gov.au/supreme/supdcsn.nsf/PDFJudgments-WebVw/2010WASC0051/$FILE/2010WASC0051.pdf
http://www.aar.com.au/pubs/pdf/ari/2009/arimain.pdf
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Unenforceable judgment debts and recovery under D&O policies

Case Name:
CGU Insurance Limited v One.Tel Limited (in 

liquidation)

Citation:
[2010]	HCA	26;	268	ALR	439,	High	Court	of	Australia	

per French CJ and Heydon, Crennan, Kiefel and Bell JJ

Date of Judgment:
4 August 2010

Issues:
•	Bankruptcy	trustee’s	standing	to	bring	proceedings	

against D&O insurer 

	 •	Response	of	D&O	policies	to	unenforceable	
judgment debt of director

The High Court held that a contractual bar on a creditor’s enforcement of a judgment debt does 
not cause the amount of the judgment debt, otherwise a recoverable ‘loss’ under a directors’ and 
officers’ liability policy held by the judgment debtor, to become irrecoverable under the policy.

In an earlier proceeding, the Australian Securities and Investments Commission obtained a judgment against a 
director of One.Tel requiring him to make a compensation payment of $20 million to One.Tel. The director was 
unable to pay the judgment debt and entered into a deed of arrangement under Part X of the Bankruptcy Act 
1966 (Cth) under which he assigned, to a trustee, his rights under a CGU directors’ and officers’ (D&O) liability 
policy. The deed also barred One.Tel’s enforcement of the judgment debt against the director.

The	trustee	subsequently	brought	proceedings	against	CGU	for	payment,	as	‘loss’	under	the	D&O	policy,	of	the	
amount of the judgment. While those proceedings were on foot against CGU, the term of the deed of 
arrangement expired and, as a result, the deed terminated.

This decision is concerned with separate questions for determination focusing on the termination of the deed. 
CGU’s first submission was that, upon termination of the deed, the trustee became disentitled to continue with 
its claim against CGU in respect of the D&O policy. The High Court rejected this argument on the basis that, 
irrespective of the termination of the deed, the trustee remained the equitable owner of the director’s right to 
sue CGU (ie the chose in action) and therefore had standing to continue the proceedings.

As an alternative argument, CGU submitted that, as the deed prevented One.Tel from enforcing the $20 million 
judgment	against	the	director,	there	was	no	‘loss’	under	the	D&O	policy.	‘Loss’	was	defined	in	the	policy	as	‘the 
amount payable in respect of a Claim made against the [director] for a Wrongful Act and shall include damages, 
judgments, settlements, interest, costs and Defence Costs’. Also rejecting this argument, the High Court held 
that, notwithstanding the bar on One.Tel’s enforcement of the judgment debt under the terms of the deed, the 
debt	continued	to	be	a	legal	liability	of	the	director	and	fell	within	the	scope	of	the	definition	of	‘loss’	in	the	D&O	
policy. 

This decision highlights that, subject to the terms and conditions of the policy in question, a 
judgment against a director will typically give rise to a recoverable ‘loss’ under a D&O liability 
policy irrespective of any arrangements between the director and judgment creditors that may 
curtail their rights to enforce the judgment debt. 

http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintGeneralinsurancelaw.pdf
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Liability of an insurer in the absence of a written policy 

Case Name:
Wallaby Grip Ltd v QBE Insurance (Australia) Ltd; 

Stewart v QBE Insurance (Australia) Ltd

Citation:
[2010] HCA 9, High Court of Australia per French CJ 

and Gummow, Hayne, Heydon and Kiefel JJ

Date of Judgment:
30 March 2010

Issues:
	 •	Onus	of	proof	when	proving	terms	 

of an insurance contract

This case reaffirms the general insurance principle that an insured bears the onus of proving the 
existence of a policy and its essential terms, and that the insured’s loss falls within the insuring 
clause. The burden of proof then switches to the insurer to establish that the loss falls within an 
exclusion clause, or any limitations on the amount or scope of cover.  

Angus Stewart (represented by his wife, Irene Stewart, following his death in 2007) contracted mesothelioma as 
a result of exposure to asbestos during his employment in the 1960s with Pilkington Bros (Australia) Ltd. Mrs 
Stewart successfully sued Pilkington and the supplier of the asbestos, Wallaby Grip Ltd, in the NSW Dust 
Diseases Tribunal (the DDT).  QBE, as Pilkington’s insurer, was ordered to pay $365,510 in damages. 

At the time of Mr Stewart’s employment with Pilkington, the then current statutory scheme governing employer’s 
liability insurance, the Workers Compensation Act 1925 (NSW) (the Act), required Pilkington to obtain a policy 
of insurance in respect of its liability at common law for any injuries to its workers. The minimum level of 
indemnity prescribed by the Act was $40,000. Pilkington originally obtained an insurance policy from Eagle Star 
Insurance Ltd, which was later taken on by QBE. The policy documents were subsequently lost and unable to 
be produced by QBE.

The issue in dispute was whether cover under the policy was unlimited such that QBE was liable for the full 
judgment amount of $365,510 or, as argued by QBE, cover was capped to the statutory minimum of $40,000.

At each stage of this case, the DDT, Court of Appeal and, finally, the High Court all reaffirmed the following 
general principles of insurance law:

•	 the	insured	bears	the	onus	of	proving	the	contract	exists,	all	its	essential	terms	and	that	the	loss	is	covered	
by	the	insuring	clause;	and

•	 the	insurer	bears	the	onus	of	proving	an	exclusion	applies	or	any	limitation/	restriction	on	the	scope	of	
indemnity.

The key question appealed to the High Court was which party had the burden of proving the limit of QBE’s 
liability to indemnify under the insurance policy. 

The Court of Appeal held that it was necessary for Mrs Stewart to prove the amount of cover on the basis that it 
is	‘an essential part of the primary obligation to insure’. 
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On appeal, the High Court unanimously held that policy limits in indemnity policies are limitations on insurance 
cover. In the absence of a written policy, QBE bore the onus of establishing what limit, if any, had been placed 
on its liability to indemnify. QBE was unable to do so and, in those circumstances, the High Court held QBE was 
liable for the full judgment amount of $365,510. 

This case illustrates the importance of insurers retaining copies of insurance policies. Where 
relevant policy documentation has been lost, an insured may have scope to argue that the 
insurance contract is unlimited. Insurers bear the onus of proving any limit to policy cover. 
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Notification of claims – substance over form 

This case demonstrates the broad approach that courts will take in determining whether there is a 
‘claim’ for the purposes of an insurance policy. The court also accepted that a failure to notify a 
claim within the time prescribed by the insurance policy was an act or omission for the purposes 
of section 54 of the Insurance Contracts Act 1984 (Cth). 

Eric Leslie, a registered valuer, was insured by Calliden Limited for legal liability arising from claims made 
against him in his role as a valuer and notified to the insurer within the period of insurance. The period of 
insurance was 21 January 2008 to 21 January 2009.

On 14 January 2008, Mr Leslie provided a valuation report to the plaintiff, Dimitra Cassidy which stated that the 
market value of a property was $1.5 million. The plaintiff relied upon the valuation report in using the property 
as security for a loan he made to a third-party company, to the value of $900,000. When the third-party 
company defaulted on the loan, the plaintiff gained possession of the property and began to make 
arrangements to sell it.

On 11 April 2008, Mr Leslie received an email from the plaintiff’s solicitor, requesting a copy of the valuation 
report. The email also indicated that the property was soon to be auctioned and that the valuation undertaken 
by	the	valuer	‘may	be	fundamentally	flawed’.	Relevantly,	the	email	provided:

 A valuation by Eric JM Leslie was prepared for Dimitra Cassidy on 14 January 2008.

 Our records indicate the [sic] you arranged for the preparation of a valuation of the property to which Cassidy relied upon 
for the loan. That valuation may be fundamentally flawed. Two real estate agents located near the property believe the 
property will not sell for one third of the amount valued.

 Our instructions are to place you and the valuer on notice that an insurable event may occur if the property does not 
provide sufficient funds at auction to repay the loan. We strongly suggest that you obtain legal advice with respect to the 
matter.

 We have advised the borrowers and the guarantors that unless loan funds are paid with [sic] seven days then 
proceedings will commence in the NSW Supreme Court. Where a shortfall occurs in the auction of the property a claim 
will be made against Leslie, Capital [and De Cianni].

On 11 October 2008, the property sold at auction for $350,000, an amount insufficient to repay the loan. On 4 
April 2009, the plaintiff commenced proceedings against the valuer. However, it was not until 20 April 2009 that 
the insurer was notified of the commencement of proceedings and of the email dated 11 April 2008. The 
insurance policy had lapsed by this time. 

Case Name:
Dimitra Cassidy v Eric J Leslie

Citation:
[2010] NSWSC 742, Supreme Court of New South 

Wales per Hoeben J

Date of Judgment:
9 July 2010

Issues:
	•	Whether	the	contents	of	an	email	constituted	a	valid	

‘claim’	for	the	purposes	of	an	insurance	policy

	 •	A	failure	to	notify	the	insurer	of	a	claim	within	the	
time required by the policy was an act or omission 

within the terms of the policy and could not be relied 
upon to deny indemnity
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The	insurer	argued	that	the	email	dated	11	April	2008	did	not	constitute	a	‘claim’	within	the	terms	of	the	policy	
and, as such, it was not required to indemnify the valuer. It was accepted by the parties, however, that if the 
email	did	constitute	a	‘claim’	for	the	purposes	of	the	insurance	policy,	the	insurer	could	not	deny	indemnity	to	
the valuer, by virtue of s54 of the Insurance Contracts Act 1984 (Cth) (the ICA). Section 54 of the ICA provides 
that absent some prejudice suffered by the insurer, the insurer cannot rely upon the terms of the insurance 
policy to deny liability on the basis of acts occurring after the policy was entered into.

Under	the	policy,	‘claim’	was	defined	as:

(a) A writ, statement of claim, summons, application or other originating legal or arbitral process, cross-claim, 
counter	claim	or	third	or	similar	party	notice	served	on	the	Insured	for	compensation;

(b) A written assertion of a right to or a demand for compensation.

The	court	held	that	the	email	constituted	a	‘claim’	within	the	terms	of	the	policy,	in	particular,	‘a	written	
assertion of a right or demand for compensation’. In construing the meaning of those words, the court found 
that	the	right	referred	to	in	this	clause	was	not	a	‘right’	that	must	presently	exist.	Rather,	it	can	exist	even	where	
its exercise is contingent on something else happening. 

The	court	found	that	the	email	constituted	a	‘claim’	for	the	purpose	of	the	policy,	reaffirming	the	principle	that	it	
is necessary to consider the substance of the document rather than its form. As such, a claim can be made if:

•	 implicit	in	the	politely	expressed	formalities	is	the	threat	to	hold	the	person	accountable	for	their	actions;	
and

•	 the	document	goes	beyond	a	reservation	of	a	right.

Here, the email asserted a right to claim against the valuer on the basis of the flawed valuation report (although 
the extent of the loss was not yet known). The email also set out the consequences of the breach of duty by the 
valuer: namely, that should a shortfall be realised on the sale of the property, a claim for the remaining amount 
would be made against the valuer. 
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This case is a useful demonstration of the broad approach courts are likely to take in determining 
whether a claim has been made for the purposes of an insurance policy. Insurers should be 
mindful of this broad approach when defining the meaning of ‘claim’ in an insurance policy and, 
where possible, consider using words that expressly limit the meaning of the term. This case can 
be contrasted with a decision of the New South Wales Supreme Court later in the same month 
which is summarised in the following pages2, that a mere reservation of rights by the plaintiff did 
not constitute a claim within the terms of the relevant policy.

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/c708a57
bc40d707aca2577580018163b?opendocument

2  Eastern Creek Holdings Pty Ltd v Axis Specialty Europe Limited [2010] NSWSC 840.

http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/c708a57bc40d707aca2577580018163b?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/c708a57bc40d707aca2577580018163b?opendocument
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Leave to proceed against an insurer: does the policy respond?

Case Name: 
Eastern Creek Holdings Pty Ltd v Axis Specialty 

Europe Limited 

Citation: 
[2010] NSWSC 840, Supreme Court of New South 

Wales per Hammerschlag J

Date of Judgment:
30 July 2010

Issues:
	 •	The	standard	to	be	met	to	obtain	leave	to	proceed	

against an insurer under section 6(4) of the Law 
Reform (Miscellaneous Provisions) Act 1946 (NSW)

•	Did	a	notice	reserving	rights	constitute	a	claim?

A recent New South Wales Supreme Court decision provides guidance on what a plaintiff needs to 
establish when seeking leave to proceed against an insurer under section 6(4) of the Law Reform 
(Miscellaneous Provisions) Act 1946 (NSW) when the insured party is in external administration.

In August 2006 Eastern Creek Holdings Pty Ltd entered into a contract with Seana Constructions Pty Ltd 
(Seana) under which Seana was to design and construct a hotel.  Work commenced on the hotel in September 
2007 and Seana obtained professional indemnity insurance cover for the period from 11 September 2007 to 11 
September 2008 (the policy) from Axis Specialty Europe Limited.  

On 2 September 2008 Eastern Creek gave written notice to Seana, informing it of significant design defects in 
relation to the hotel (the notice).  In the notice, Eastern Creek sought to reserve its rights in respect of any 
damages it may suffer as a result of the design defects.

Seana went into external administration and Eastern Creek sought leave under s6(4) of the Law Reform 
(Miscellaneous Provisions) Act 1946 (NSW) (the Law Reform Act) to commence proceedings against Axis.  
That section provides for a charge to be created over insurance moneys payable in respect of an insured’s 
liability.

It was agreed that, to obtain leave to proceed against Axis, Eastern Creek was required to show that there is:

•	 an	arguable	case	against	Seana;	

•	 an	arguable	case	that	the	policy	responds;	and

•	 a	real	possibility	that,	if	judgment	is	obtained,	Seana	would	not	be	able	to	meet	it.

Axis contended that the second requirement (whether or not there was an arguable case that the policy 
responds) had not been satisfied on the following bases:

•	 ‘Professional Business’

Axis argued that the policy responded only to claims arising from acts, errors or omissions committed in the 
conduct	of	the	‘Professional	Business’,	which	was	defined	in	the	policy	as	the	business	of	‘project/construction	
managers’. Axis submitted that the conduct (which was the subject of the proposed proceedings) did not arise 
from project/construction management and therefore the policy did not respond.

His Honour found it was neither possible nor appropriate to determine at this stage of the proceedings whether 
the conduct complained of amounted to activities in the conduct of the business of project/construction 
managers within the meaning of the policy. His Honour held that the meaning to be attributed to those words 
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may be affected by evidence and would be informed by other provisions in the policy. Justice Hammerschlag 
found that it is sufficient that Seana’s activities (that form the subject of the claim) are capable of being viewed 
as part of the conduct of carrying on that business, which he found to be the case.

•	 Failure to claim

The insurer submitted that no claim had been made against Seana (or notified by Seana to Axis) within the 
policy period. 

Justice Hammerschlag found that Eastern Creek had an arguable claim against Seana.  Further, His Honour 
found that it was arguable that the policy on its wording would respond to this risk. In particular, His Honour 
considered that ss 40(3) and 54 of the Insurance Contracts Act 1984 (Cth) may operate to preclude Axis from 
being relieved of liability under the policy due to the late notification of the claim.

In the circumstances, His Honour considered those matters sufficient for leave to be given. 

When	considering	whether	the	policy	might	respond	to	the	‘arguable’	claim	made	by	Eastern	Creek,	His	Honour	
considered that the notice was unlikely of itself to constitute the making of a claim for the purposes of the policy 
(which	in	this	case,	required	a	‘demand	for	compensation	made	by	a	third	party	against	the	insured’).		In	
particular His Honour noted that in the notice Eastern Creek made no demand for compensation, but merely 
purported to reserve its rights in respect of any damages it may suffer as a result of the design defects.  

This can be contrasted with the decision of Justice Hoeben in a case heard in the New South Wales Supreme 
Court earlier in the same month3, that an email from a plaintiff that went beyond a mere reservation of the 
plaintiff’s rights constituted a claim within the terms of the relevant policy.

This case demonstrates the difficulties facing insurers who seek to resist applications for leave to 
proceed under section 6(4) of the Law Reform Act by arguing that there is no arguable case that 
the policy responds. This may be seen as one of a number of recent decisions from which a trend 
of ‘lowering the bar’ to allow claims against insurers to proceed has emerged. 

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/7dd0843
38605a9f4ca25776f007db625?opendocument

3  Dimitra Cassidy v Eric J Leslie [2010] NSWSC 742 (See summary on page [25])

http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/7dd084338605a9f4ca25776f007db625?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/7dd084338605a9f4ca25776f007db625?opendocument
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The rights of solicitors’ insurers to access client information

Case Name: 
Quinn Direct Insurance Ltd v The Law Society of 

England and Wales 

Citation: 
[2010] EWCA Civ 805, England and Wales Court of 
Appeal per the Chancellor of the High Court, Rimer 

and Jackson LLJ

Date of Judgment:
14 July 2010

Issues:
	 •	Solicitor’s	insurer’s	access	to	solicitor’s	client	files	

in circumstances in which those clients have not 
claimed against the solicitor

In the context of the United Kingdom’s statutory regulation of solicitors, the Court of Appeal of 
England and Wales considered the scope of the Law Society’s discretion to disclose to an insurer a 
client’s confidential documents that had formerly been in the possession of an insured solicitor. 

On 20 November 2006, officers of the Law Society of England and Wales (the Law Society) inspected the books 
of South Bank Solicitors (SBS), concluded that they were non-compliant with the Solicitors’ Accounts Rules and 
subsequently intervened in the practice, appointing an intervention agent to take possession of certain 
documents.

During the year from 1 October 2007 to 30 September 2008, a number of claims against SBS were made by 
former clients and notified to SBS’s professional indemnity insurer, Quinn Direct Insurance Ltd. Each insured at 
SBS was entitled to indemnity in respect of civil liability (except to the extent that the claim arose from 
dishonesty or fraudulent conduct) under the policy issued by Quinn.

To consider whether it was obliged to indemnify an insured at SBS in respect of these claims, Quinn sought 
access	from	the	intervention	agent	to	‘all	documents	of	[SBS]	within	[its]	power	and	control’.	The	intervention	
agent refused to provide such access, in order to preserve client confidentiality. At trial, the application was 
dismissed. 

Importantly, there was no dispute in respect of allowing the insurer to access the files of clients that had in fact 
made a claim against SBS, and where SBS had notified those clients’ claims to Quinn. On appeal, the court 
noted that the client’s privilege was impliedly waived by making a claim against the solicitor, and that, in such 
circumstances, the Law Society was entitled to have produced such documents to the insurer.

On appeal, Quinn submitted that the obligation of the Law Society to disclose the remainder of the requested 
documents was a necessary implication of the regulatory scheme. The court did not accept those submissions, 
primarily for the following reasons:

•	 an	insured	solicitor	is	not	entitled	to	ignore	a	client’s	right	to	privilege	and,	under	a	‘claims	made’	policy,	is	
not entitled or bound to disclose to his insurer confidential and privileged documents without the client’s 
consent;

•	 the	solicitor’s	duty	of	disclosure	cannot	override	the	client’s	entitlement	to	privilege;	and

•	 even	if	the	regulatory	scheme	required	the	solicitor	to	disclose	the	client’s	confidential	or	privileged	material	
to the insurer, the Law Society, having intervened in the solicitor’s practice, was under no such 
corresponding obligation to the insurer.
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This case emphasises the need for insurers and insured solicitors to consider whether clients’ 
privilege may affect the ability of insurers to access files in respect of which no claim has yet 
been made.
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Catastrophe events and concurrent independent causes of loss – is the ‘but for’ 
test appropriate? 

Case Name:
Orient-Express Hotels Limited v Assicurazioni 

Generali S.p.A. 

Citation:
[2010] EWHC 1186 (Comm), High Court of Justice 

England per Hamblen J

Date of Judgment:
27 May 2010

Issues:
	 •	Applicability	of	the	‘but	for’	test	of	causation	 

to business interruption policies 

This case confirms that the ‘but for’ causation test remains the appropriate test for business 
interruption insurance policies where there are two concurrent independent causes of loss. 

In 2005, the Windsor Court Hotel in New Orleans, owned by Orient-Express Hotels Limited (OEH), suffered 
significant wind and water damage from Hurricanes Katrina and Rita. The hotel was closed for repairs 
throughout September and October 2005 and OEH sustained business interruption losses. The city of New 
Orleans was also devastated by the hurricanes. A mandatory evacuation was ordered on 27 August 2005 and 
the city was closed until late September. Accordingly, damage to the hotel and the city’s closure were 
independent concurrent causes of the hotel’s income loss. 

OEH made a claim under its combined property and business interruption insurance policy with Generali that 
provided	cover	for	‘loss	due	to	interruption…directly	arising	from	Damage’	(defined	as	direct	physical	loss	or	
damage	to	the	hotel).	There	was	also	a	‘Trends’	clause	in	the	policy	that	provided	for	adjustments	to	claimed	
loss	of	income	‘to	provide	for	the	trend	of	the	Business	and	for	variations	in	or	special	circumstances	affecting	
the Business…so that the figures thus adjusted shall represent as nearly as may be reasonably practicable the 
results which but for the Damage would have been obtained.’

At	arbitration,	the	tribunal	applied	the	‘but	for’	causation	test	to	determine	OEH	was	only	able	to	recover	losses	
which	‘but	for’	the	damage	to	the	hotel	would	have	been	earned	by	it.	As	OEH’s	income	losses	would	have	
arisen even if the hotel had not been damaged, it was not entitled to cover. OEH did recover an indemnity under 
the Prevention of Access and Loss of Attraction Extensions to the policy but this was for a significantly lower 
amount than would have otherwise been recovered under the insuring clause.

OEH	appealed	this	decision,	arguing	that	the	‘but	for’	test	is	not	appropriate	where	there	are	two	concurrent	
independent causes of loss. It relied on two lines of authority to support its argument:

•	 the	tort	law	principle	that	there	are	‘very	occasional’	cases	where	‘fairness	and	reasonableness’	require	a	
relaxation	in	the	test;	and	

•	 the	generally	accepted	insurance	law	principle	that	where	there	are	two	proximate	causes	of	a	loss,	an	
insured can recover on the basis that it is sufficient that one of the causes was a peril insured, provided the 
other cause was not excluded. While this is a principle that has been applied in respect of concurrent 
interdependent causes, it should equally be applied to concurrent independent causes.

While	Justice	Hamblen	conceded	there	was	‘considerable	force’	in	this	argument,	he	held	the	policy	wording,	
including	the	‘Trends’	clause	which	was	predicated	on	calculating	loss	on	the	basis	of	what	would	have	
happened	‘had	the	damage	not	occurred’	or	‘but	for	the	damage’,	clearly	anticipated	a	‘but	for’	causation	test.	
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While	there	may	be	occasions	in	the	insurance	law	context	when	the	‘but	for’	test	does	not	provide	the	right	
answer, this was not one of them. 

As	it	could	not	be	said	that	‘but	for’	the	damage	to	the	hotel,	there	would	have	been	no	business	interruption	
loss, OEH’s appeal failed. 

On	a	secondary	issue,	OEH	also	submitted	that	the	‘Trends’	clause,	which	adjusts	the	loss	of	earnings	a	
claimant	can	recover	based	on	‘special	circumstances’	to	reflect	trends	of	the	business,	should	not	be	
construed to permit an adjustment for the broader consequences of the same insured peril (the effects of the 
hurricane	on	the	city)	which	caused	the	loss.	The	court	rejected	this	claim	and	held	the	‘Trends’	clause	was	not	
restricted to circumstances that were entirely independent of the events leading to the insured loss. 

The decision in this case relied heavily on the policy wording, in particular the insuring and trend 
clauses. Given the wording in these clauses is widespread in combined property and business 
interruption policies, the reasoning in this case will be of broad application to catastrophic loss 
situations. In similar cases where these clauses are more ambiguously worded, there may be 
more potential scope for argument that the ‘but for’ test is not appropriate.
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Litigation funding arrangements in winding up

Case Name:
McGrath v WorkCover WA

Citation:
[2010] NSWSC 384, Supreme Court of New South 

Wales per Barrett J

Date of Judgment:
6 May 2010

Issues:
•	Characterisation	of	litigation	funding	arrangements	

for purposes of scheme of arrangement

The Supreme Court of New South Wales considered whether money received under a litigation 
funding arrangement was an ‘asset in Australia’ for the purposes of the scheme of arrangement 
between a company and its creditors. This case provides useful guidance on the characterisation 
of returns on the winding up of an insurance company.

In 2005, HIH Casualty and General Insurance Limited (C&G) undertook to provide financial accommodation by 
way of a cash outlay to allow two of its related companies to prosecute legal proceedings. As a result of those 
proceedings,	C&G	later	received	the	return	of	its	initial	outlay	with	interest	and	its	share	of	a	‘Funder’s	
Premium’.

The	scheme	administrators	sought	a	declaration	that	the	Funder’s	Premium	was	not	an	‘asset	in	Australia’	for	
the purposes of the scheme of arrangement that became binding on creditors of the company in 2006. The 
characterisation of the Funder’s Premium would determine to which class of creditors the Funder’s Premium 
could be applied. The scheme provisions re-enacted section 116(3) of the Insurance Act 1973 (Cth) (the Act) 
as in force at the commencement of C&G’s winding up in 2001, which provided that in the winding up of a 
general	insurer	‘the assets in Australia of the body corporate shall not be applied in the discharge of its liabilities 
other than its liabilities in Australia unless it has no liabilities in Australia’.

In considering the correct characterisation of the Funder’s Premium, Justice Barrett noted a number of 
connections with Australia. In particular, all parties to the litigation funding agreement were Australian residents, 
the agreement was expressed to be governed by the law of New South Wales, the parties submitted to the 
jurisdiction of the courts of New South Wales and all payments were made in Australia in Australian currency. 

The scheme administrators accepted that C&G’s initial outlay formed part of C&G’s assets in Australia. It was 
also accepted that the later return of this outlay with interest were assets in Australia for the purposes of the 
legislation.

Justice Barrett emphasised that the assets and liabilities in question for s116(3) of the Act are those at the 
commencement of the winding up. His Honour said that in relation to the litigation funding arrangement:

 The initial composition of the fund is fixed at the commencement of the winding up but it is artificial and impractical to 
regard it as subject to some requirement of static immutability, so that any subsequent change in the form of some part 
of it causes that part to be eliminated from the fund.
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His Honour held that once an identified fund of assets is constituted at the commencement of the winding up 
and	committed	to	the	discharge	of	a	particular	collection	of	liabilities,	‘the proceeds of, accretions to and returns 
on the components of the fund become part of the fund itself’. The Funder’s Premium was a return on C&G’s 
initial outlay which was an asset in Australia and, given its territorial connections, it was part of the company’s 
‘assets	in	Australia’	for	the	purposes	of	s116(3)	of	the	Act.	Accordingly,	it	was	an	‘asset	in	Australia’	as	defined	
by the scheme.

This case provides useful guidance to liquidators and scheme administrators as to the 
characterisation of returns on assets of insurance companies in the course of being wound up.

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/46b6de7
9cb9694f1ca257717008001eb?opendocument

http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/46b6de79cb9694f1ca257717008001eb?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/46b6de79cb9694f1ca257717008001eb?opendocument
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Negotiating insurance obligations in commercial contracts

Case Name:
Allstate Explorations NL v Blake Dawson Waldron 

(a Firm) 

Citation:
[2010] WASC 97, Supreme Court of Western 

Australia per Em Heenan J

Date of Judgment:
7 May 2010

Issues:
	 •	Nature	and	extent	of	contractual	 

obligation to obtain professional indemnity  
insurance – construction context

	 •	Whether	contracted	insurance	 
cover is available in the market

This case highlights the importance of properly understanding the nature and extent of insurance 
cover that is required under a commercial contract. In particular, this case demonstrates the need 
to be aware of any market limitations on the type of insurance cover that is available at the time of 
negotiating insurance obligations in commercial contracts.

In 1998, Allstate Explorations NL (Allstate) (as the manager of a mining operation owned by five companies as 
joint venturers) engaged Blake Dawson Waldron (BDW) to advise on the drafting and negotiating of a 
construction contract. The construction contract related to a gold mine in Beaconsfield, Tasmania, with the 
project worth an estimated $20 million. 

Among other things, BDW was engaged to advise Allstate as to the appropriate insurance cover required for the 
project. The final contract required contractors who were engaged in the project to obtain professional indemnity 
insurance up to $20 million.

The contract contained certain contractual performance guarantees on behalf of the contractors. The 
contractors, however, failed to meet those performance guarantees. A dispute arose over the contractors’ liability 
for inadequate and late performance. An arbitration occurred, following which the contractors were held liable to 
Allstate for an amount in excess of $60 million. This award was registered by Allstate in the NSW Supreme 
Court. The contractors were unable to meet the judgment debt against them and subsequently went into 
liquidation.

In order to satisfy a portion of the judgment debt, the contractors claimed against their professional indemnity 
insurer in the amount of $20 million. However, this claim was denied by the insurer on the basis of material 
non-disclosure. Allstate was later able to reach a commercial agreement (without admissions of liability) with the 
insurer for $13 million. 

Allstate then claimed damages against BDW in the amount of $7 million for negligence and breach of duty of 
care for failing to advise that the insurance cover obtained by the contractors did not meet the requirements of 
the contract.

Relevantly, Allstate argued that:

•	 the	contract	required	insurance	for	the	due	performance	of	contractual	obligations	(described	as	‘first	party	
loss’)	in	addition	to	traditional	professional	indemnity	coverage;

•	 BDW	did	not	advise	them	that	the	insurance	taken	out	by	the	contractors	did	not	provide	coverage	for	‘first	
party	loss’;
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•	 had	BDW	advised	them	of	this,	Allstate	would	not	have	allowed	the	contract	works	to	begin	unless	and	until	
sufficient	insurance	was	placed;	and

•	 BDW	failed	to	advise	Allstate	that	the	insurance	taken	out	did	not	name	Allstate	as	a	co-insured.	

The court found that:

•	 the	contract	did	not	require	the	contractors	to	obtain	insurance	for	‘first	party	loss’	but	was	limited	to	the	
traditional	meaning	of	professional	indemnity	insurance;

•	 at	the	time	the	parties	entered	into	the	contract,	there	was	no	policy	in	the	market	that	met	Allstate’s	
interpretation	and	would	insure	against	such	‘first	party	loss’;

•	 therefore,	even	if	BDW	had	alerted	Allstate	to	the	alleged	inadequacy	of	the	policy,	Allstate	would	have	been	
unable	to	require	compliance	by	the	contractor;	and

•	 the	insurance	that	was	taken	out	did	not	name	Allstate	as	an	additional	insured	(and	was	therefore	
deficient);	however,	this	did	not	cause	or	contribute	to	Allstate’s	loss.

At the time of writing, an appeal has been filed but not heard.

This case demonstrates the need to understand what types of insurance coverage are available in 
the market when negotiating commercial contracts.

A complete case report can be found at:
http://decisions.justice.wa.gov.au/supreme/supdcsn.nsf/PDFJudgments-WebVw/2010WASC0097/$FILE/2010W
ASC0097.pdf

http://decisions.justice.wa.gov.au/supreme/supdcsn.nsf/PDFJudgments-WebVw/2010WASC0097/$FILE/2010WASC0097.pdf
http://decisions.justice.wa.gov.au/supreme/supdcsn.nsf/PDFJudgments-WebVw/2010WASC0097/$FILE/2010WASC0097.pdf
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Effective exercise and discharge of an insurer’s payment obligations

Case Name:
Cape York Airlines Pty Ltd v QBE Insurance 

(Australia) Ltd

Citation:
[2010] QSC 313, Queensland Supreme Court per 

Daubney J

Date of Judgment:
27 August 2010

Issues:
	 •	Election	of	options	of	performance	 

under policy of insurance

	 •	Reasonable	time	for	claim	negotiations

This decision of the Queensland Supreme Court serves as a reminder that insurers must decisively 
elect and communicate a decision as to which basis of settlement of a claim it has chosen to 
apply in circumstances where it has several options open to it.

Cape York Airlines Pty Ltd (CYA) operated a light-aircraft mail and passenger service in North Queensland. In 
2004, one of CYA’s aircraft suffered engine failure and ditched into salt water. CYA made a claim under an 
aircraft hull insurance policy for damage to the aircraft. The total amount insured under the policy was $1.8 
million.

Rather than indemnify the insured for the amount of the loss, the insurer contacted a repair facility and 
obtained a non-binding estimate of approximately $900,000 for the cost of repairing the aircraft. CYA expressed 
concerns about the work covered by the quote and the airworthiness of the aircraft following repair – the 
insured’s preference was for the insurer to pay the amount insured under the policy. 

The insurer requested that CYA:

•	 instruct	the	repairer	to	proceed	with	the	repairs	to	the	aircraft;	and

•	 agree	that	the	insurer’s	interest	was	‘limited	to	the	cost	of	the	accident	repairs	as	quoted’.

CYA refused to authorise the repairs or to accept a cash payout equivalent to the repair estimate. No resolution 
was reached following discussions between the parties and various brokers and loss adjusters, and proceedings 
were eventually commenced by CYA against the insurer.

The Queensland Supreme Court held that the insurer had the option of electing between effecting repairs, 
paying for repairs, or paying for the loss. These three options were mutually exclusive, and constituted the only 
available means of performance under the policy. By failing to effectively select and communicate to the insured 
any of those three options within a reasonable period of time, the court found that the insurer had not validly 
performed the contract. In these circumstances, the court considered that two months was a reasonable time in 
which to determine that the claim fell within the scope of the policy and to select an option for settlement of the 
claim.

In this case, the insurer sought to limit its liability to the amount of the estimate of repairs. The risk to the insurer 
of selecting a repair option is that the repair cost may exceed the policy limit of liability, unless a term of the 
policy specifies otherwise. 

The insurer was found liable to indemnify the insured for the agreed value of the aircraft and to pay the insured 
for loss of income covered under the policy, in a total amount of $3.17 million including interest.
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This case demonstrates the importance of an insurer conducting negotiations in a timely manner 
and electing clearly how it intends to settle a claim where a number of alternative options are 
available under the terms of the policy. This will need to be balanced with the insurer’s 
legitimate commercial considerations (such as encouraging an early cash settlement or a 
mutually acceptable outcome) to avoid a failure by the insurer to perform the contract by not 
unequivocally electing an option within a reasonable time.

A complete case report can be found at:
http://archive.sclqld.org.au/qjudgment/2010/QSC10-313.pdf
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Come and join the party – a reminder that s54 can apply to third-party 
direct claims

Case Name: 
Gorczynski v W&FT Osmo Pty Ltd 

Citation:
[2010] NSWCA 163, New South Wales Court of 

Appeal per Tobais, Sheller and McColl JJA

Date of Judgment:
14 July 2010

Issues:
	 •	Whether	section	54	of	the	Insurance Contracts Act 

1984 (Cth) can apply to direct claims made by third 
parties

	 •	The	definition	of	a	‘claim’	under	s54	of	the	
Insurance Contracts Act

In this case, the New South Wales Court of Appeal considered whether third parties who seek to 
bring direct claims against insurers under the Law Reform (Miscellaneous Provisions) Act 1946 
(NSW) are able to benefit from the remedial provisions under section 54 of the Insurance 
Contracts Act 1984 (Cth).

In May 2006, the plaintiff, Mr Gorczynski, commenced proceedings in the NSW District Court against W & FT 
Osmo Pty Ltd (Osmo), for compensation for losses suffered as a result of building certificates that were issued 
by Osmo in 1999. Osmo did not defend the claim and the plaintiff obtained a default judgment with damages to 
be assessed. 

Osmo	held	successive	‘claims	made	and	notified’	insurance	policies	with	QBE	Insurance	between	1997	and	
2004, which covered it against claims for professional negligence.  Osmo did not, at any time, notify QBE that a 
claim against it had been made by the plaintiff during the periods of cover.

In December 2008, the plaintiff made an application under s6(4) of the Law Reform (Miscellaneous Provisions) 
Act 1946 (NSW), for leave to commence proceedings against QBE to enforce the statutory charge created by 
the operation of s6(1). The plaintiff sought to join QBE on the basis that Osmo would be unable to meet any 
judgment awarded against it.

At first instance, the NSW Supreme Court denied the application for leave on the basis that the plaintiff’s claim 
against Osmo did not fall within the scope of the cover. This meant that any question of the plaintiff relying on 
s54 of the Insurance Contracts Act 1984 (the ICA) did not arise. The plaintiff appealed.

Despite finding that the cover was in fact triggered by the plaintiff’s claim, the plaintiff’s appeal was dismissed 
because the NSW Court of Appeal held that QBE would be entitled to disclaim liability under the policy because 
of the expiry of the relevant limitation period. Of itself, this justified leave being refused to bring proceedings 
against QBE under s6 of the Law Reform Act.

However, in reaching that decision, the NSW Court of Appeal discussed the application of s54 of the ICA and 
dismissed a number of submissions advanced by QBE that sought to prevent the plaintiff from relying on it. It 
was submitted by QBE that s54:

•	 does	not	apply	where	an	insured	fails	to	make	a	claim	on	the	insurer;	and

•	 requires	any	claim	that	is	made	on	an	insurer	to	be	made	by	an	insured	rather	than	by	a	third	party.

http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintConstructionofinsurancepolicies.pdf
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In rejecting each of these contentions, the NSW Court of Appeal held that:

•	 while	what	constitutes	a	‘claim’	for	the	purpose	of	s54	is	not	properly	defined,	it	should	be	interpreted	more	
broadly than is typically the case under most insurance policies. As such, the plaintiff’s service of his 
application	to	seek	leave	under	s6	of	the	Law	Reform	Act	amounted	to	the	making	of	a	‘claim’	against	QBE;	
and

•	 the	operation	of	s54	is	not	confined	to	claims	brought	by	an	insured	and	may	apply	to	those	brought	by	
third parties (which is consistent with the position relating to third-party beneficiaries and third parties in 
general under ss 48 and 51 of the ICA). As a result, a third-party applicant seeking leave under s6 of the 
Law Reform Act is entitled to the same remedies under s54 as an insured.

For policies governed by the law of New South Wales or the Australian Capital Territory, this case confirms that 
s54	of	the	ICA	will	apply	to	a	claim	brought	by	a	third	party	under	a	‘claims	made	and	notified’	policy	using	the	
statutory rights of direct recourse in these jurisdictions. 

Furthermore, insurers will not be able to resist an application by a third party for leave to commence 
proceedings by relying solely on the act or omission of an insured in circumstances where the insured would 
have been able to seek relief under s54 of the ICA.

This is not the first time that the NSW Court of Appeal has confirmed that applicants who seek 
leave under s6 of the Law Reform Act may rely on s54 of the ICA to excuse any act or omission 
by the insured that might otherwise result in the insurer being able to disclaim liability and leave 
being refused.4 However, it is a reminder that third parties are entitled to the same protection as 
insureds under s54 of the ICA.

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/9cb0743
018a4d4b8ca25775a001e284c?opendocument

4  Tzaidas v Child [2004] NSWCA 252.

http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/9cb0743018a4d4b8ca25775a001e284c?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/9cb0743018a4d4b8ca25775a001e284c?opendocument
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Section 46(2) of the Insurance Contracts Act and exclusions of liability for pre-
existing defects

Case Name:
Greg Nelson v The Hollard Insurance Company Pty Ltd 

Citation:
[2010] NSWSC 199, Supreme Court of New South 

Wales per Einstein J

Date of Judgment:
18 March 2010

Issues:
	 •	Whether	section	46	of	the Insurance Contracts Act 

1984 (Cth) applies to a clause excluding liability in 
certain circumstances

This case considered whether section 46(2) of the Insurance Contracts Act 1984 (Cth) applied to 
a clause excluding liability for ‘inherent defects, structural faults, faulty workmanship or faulty 
design’ where the clause was not expressed to operate by reference to a condition existing before 
entry into the insurance contract. 

Mr Greg Nelson purchased insurance for a newly acquired yacht. Before finalising the insurance, he inspected 
the yacht for defects and also employed a qualified marine surveyor to do so. No defects were found in the 
yacht and this condition was reported to the insurer before finalisation of the insurance contract. 

The insurance cover obtained by Mr Nelson:

•	 covered	the	vessel	for	loss	or	damage	arising	out	of	‘occasional	slipping,	cradling	and	launching	for	the	
purpose	of	maintenance	and	repair’;	and

•	 excluded	liability	for	any	loss	or	damage	caused	by	or	resulting	from	‘inherent	defects,	structural	faults,	
faulty workmanship or faulty design’.

Subsequently, while the yacht was being slipped and cradled, it suffered a structural failure and sustained 
damage. The parties agreed that the damage to the yacht was caused by either an inherent defect, structural 
fault, faulty workmanship or faulty design, or a combination of these factors, not discovered by the inspection of 
the yacht conducted before entry into the insurance policy.

The insurer denied liability for the damage, on the basis that such liability was expressly excluded by the 
insurance policy. Mr Nelson argued that the exclusion of liability was rendered inoperative by s46(2) of the 
Insurance Contracts Act 1984 (Cth) (the ICA), which states:

 …Where, at the time when the contract was entered into, the insured was not aware of, and a reasonable person in the 
circumstances could not be expected to have been aware of, the defect or imperfection, the insurer may not rely on a 
provision included in the contract that has the effect of limiting or excluding the insurer’s liability under the contract by 
reference to the condition, at a time before the contract was entered into, of the thing. 

The court agreed with the insurer. 

As there were no reported cases on s46 of the ICA, the court applied Asteron Life Limited v Zeiderman [2004] 
NSWCA 47, the current authority on s47 of the ICA, a substantially similar provision. In Asteron, it was held that 
a life insurer could expressly exclude specific events such as the development of cancers, but not pre-existing 
conditions under s47 of the ICA. In particular, it was held that: 
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 An insurer is entitled to exclude cover for particular events, irrespective of when they occur, and an exclusionary provision 
of that character does not fall within the statutory preclusion in either s46 or s47 of the Act because it could not be said 
that	a	limitation	or	exclusion	was	made	‘by	reference	to’	a	condition	of	a	thing	or	a	sickness	or	disability	at	the	time	the	
contract was entered into. When the time of entry into the contract is irrelevant to the exclusion, the sections do not 
apply.

Justice Einstein considered Asteron to have made it clear that in determining whether s46 (or s47) of the ICA 
applies to render an exclusion clause inoperative, it is necessary to consider the terms of the policy, not the 
particular facts of the case. He also considered himself bound to follow Asteron despite the requirement to 
construe s46 remedially. 

Applying Asteron here, Justice Einstein found that the insurer was able to rely upon the exclusion of liability in 
Mr Nelson’s policy because the exclusion did not operate by reference to a condition existing before entry into 
the insurance contract. Rather, the exclusion operated by reference to subsequent events of loss or damage 
caused by the inherent defect, structural fault or faulty design, events that his Honour considered could occur 
at any time.

On this authority, exclusion clauses that are not expressed to be operative by reference to the 
existence of a condition before entry into the contract of insurance are likely to survive the 
operation of s46 of the ICA. However, it remains to be seen whether such a technical approach 
to the construction of s46 of the ICA will survive scrutiny by other courts. 

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/3c892a3
2f0354830ca2576ea000f7e52?opendocument

http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/3c892a32f0354830ca2576ea000f7e52?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/3c892a32f0354830ca2576ea000f7e52?opendocument
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Gap insurance and contribution for claim associated with farming business

Case Names:
QBE Insurance Australia Limited v Vasic

QBE Insurance (Australia) Limited v Wesfarmers 
General Insurance Limited 

Citations:
[2010] NSWCA 166, New South Wales Court of 

Appeal per Allsop P, Giles JA, Macfarlan JA

[2010] NSWSC 855, Supreme Court of New South 
Wales per Garling J

Date of Judgments:
15 July 2010 

4 August 2010

Background

In two separate cases before the NSW Court of Appeal in 2010, the court was called upon to determine a 
number of issues relating to insurance policies issued to the same farmer by QBE and Wesfarmers in respect of 
various businesses run by the farmer.  

We consider the facts and the various issues in both cases below.

In the Vasic decision, the court considered whether a liability policy issued by QBE to the farmer in connection 
with a recreational shooting business he ran, responded to a claim by a person injured in a fire while 
accompanying his father, a paying shooter, on the farmer’s property. A key issue was whether consideration 
should be given to the separate policy issued by Wesfarmers to the farmer when construing the QBE policy. 

In the Wesfarmers decision, QBE sought declarations from the court that the Wesfarmers policy also responded 
to the claim and that QBE was entitled to contribution from Wesfarmers in respect of the farmer’s claim.

QBE Insurance Australia Limited v Vasic – Issues

•	 Admissibility	of	other	insurance	policies	held	by	an	insured	when	construing	a	policy

•	 Admissibility	of	insurance	broker’s	knowledge	of	background	to	the	policy

The policy in dispute in this case was a liability policy issued to the farmer by QBE which indemnified him for:

 legal liability to third parties for bodily injury and/or property damage caused by an occurrence in connection with the 
Insured’s activity of allowing licensed shooters on their properties for the purpose of hunting only.

The farmer also held a liability policy issued by Wesfarmers that provided broader cover related to farm activities 
but	which	expressly	excluded	‘any	personal	injury	caused	by	or	arising	directly	or	indirectly	from	any	activity	
involving the use of a firearm’. 

QBE	submitted	that	its	policy	was	intended	only	to	provide	‘gap’	insurance	cover	for	those	activities	undertaken	
on the farm that were excluded under the Wesfarmers policy – that is, that the QBE policy provided cover only 
for claims brought by paying shooters related to activities involving the use of firearms on the farm, and this did 
not extend to fires unrelated to the use of firearms. 

Significantly, the Wesfarmers policy was not referred to in the QBE policy and there was no evidence that QBE 
was aware of the Wesfarmers policy (less the exclusion referred to above). 



45

QBE also submitted that evidence of an insurance broker who developed and marketed the QBE policy (to the 
effect that it was intended to provide cover only to fill gaps left by the Wesfarmers policy) was relevant in 
construing the QBE policy. 

Rejecting QBE’s submissions, the court applied the established principles for construction of contracts in 
Codelfa Construction Pty Ltd v State Rail Authority of NSW [1982] 149 CLR 337 and held that, while the court 
may take into account surrounding circumstances (pre-dating the parties’ entry into the QBE policy) attributable 
to a reasonable person in the position of the farmer and QBE, matters not within the mutual knowledge of the 
farmer and QBE were inadmissible. 

Accordingly, the court held that, as QBE was unaware of the Wesfarmers policy (and its firearms exclusion), the 
Wesfarmers policy was inadmissible in construing the QBE policy. The court also determined that evidence of 
the insurance broker’s views on the genesis of the policy was inadmissible as he was not an agent of QBE.

QBE Insurance (Australia) Limited v Wesfarmers General Insurance Limited – Issues

•	 Dual	insurance	and	contribution

•	 Construction	of	the	term	‘business’	in	an	insurance	policy

In this proceeding, QBE sought declarations that the Wesfarmers policy also responded to the claim and QBE 
was therefore, under the principles in Albion Insurance Company Ltd v Government Insurance Office of NSW 
(1969) 121 CLR 342, entitled to contribution from Wesfarmers. 

Relevantly,	the	insuring	clause	in	the	Wesfarmers	policy	covered	‘legal liability for harm caused to others in 
connection with your farm business’.	The	court	was	required	to	consider	whether	‘your	farm	business’	referred	
only to the farmer’s cropping business or also to its business of providing services (including accommodation) 
to recreational shooters. Wesfarmers’ submission was that the shooting business was not covered and therefore 
contribution was not available to QBE. 

By	reference	to	the	terms	in	the	Wesfarmers	policy,	case	law	concerning	the	term	‘business’	and	evidence	of	
relevant surrounding circumstances (including correspondence between Wesfarmers and the farmer, 
information in the policy proposal form, and the nature and extent of activities undertaken on the farm), the 
court	determined	that	the	shooting	business	formed	part	of	‘your	farm	business’	for	the	purposes	of	the	insuring	
clause. The court placed weight on the fact that Wesfarmers had produced the certificate of insurance and 
related materials (which contained various ambiguities) and had failed to ask follow-up questions in response to 
potentially unclear answers provided by the farmer in proposal documents. 

The	court	further	held	that,	even	if	the	shooting	business	had	not	constituted	part	of	‘your	farm	business’	for	the	
purposes of the insuring clause in the Wesfarmers policy, the underlying claim would nevertheless have been 
covered	because	the	harm	giving	rise	to	the	claim	would	have	been	‘in	connection	with’	the	farm	business.	
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These cases highlight that insurers and brokers should be careful to ensure that, in 
circumstances where an insured runs more than one business or provides various different 
products or services within one business and a policy is intended to cover only one or some of 
those businesses, products or services, this is made clear in the policy. 

Care must be taken by insurers and brokers when arranging ‘gap’ insurance. In particular, to the 
extent that a policy is intended to be limited in its scope (for example, by reference to gaps in 
coverage left by another policy), this should be made expressly clear in the policy’s terms.

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/2141540
73386d02eca25775e0000d1cf?opendocument

and

http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/202d779
681a9a48aca257773007f5de8?opendocument

http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/214154073386d02eca25775e0000d1cf?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/214154073386d02eca25775e0000d1cf?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/202d779681a9a48aca257773007f5de8?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/202d779681a9a48aca257773007f5de8?opendocument
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Assessment of when liabilities will be coordinate

Case Name:
HIH Claims Support Ltd v Insurance Australia Ltd 

Citation:
[2010] VSCA 255, Victorian Court of Appeal per 

Warren CJ, Mandie JA and Beach AJA

Date of Judgment:
29 September 2010

Issues:
	 •	When	liabilities	are	coordinate

	 •	Equitable	principles	underlying	the	 
doctrine of contribution

The Victorian Court of Appeal has considered when liabilities will be coordinate in order to invoke 
the equitable doctrine of contribution. The Court of Appeal set out the equitable principles 
underpinning the doctrine of contribution and some of the other considerations that will be taken 
into account when assessing coordinate liabilities.

Mr Ronald Steele was sub-contracted to erect a large video screen for use during the 1998 Australian Formula 
One Grand Prix. At the Grand Prix, the structure supporting the video screen collapsed and, as a result, the 
video screen was a total loss. Mr Steele was found liable for the damage by the New South Wales Supreme 
Court and was ordered to pay damages of $1,461,045.

At the time of the incident, Mr Steele held a policy of insurance with a company in the HIH Group (HIH). Before 
its collapse, Mr Steele made a claim against HIH, which was subsequently paid out by HIH Claims Support Ltd 
(HSCL) at $1,314,94. HSCL was the administrator of the HIH Claim Support Scheme (the Scheme) established 
to assist individuals and small business in the wake of the HIH collapse.  

Under	the	Scheme,	a	HIH	policyholder	could	make	an	application	to	receive	‘at	least	90%’	of	the	benefit	they	
would have received from HIH under their insurance policy. If the application were accepted, the applicant 
assigned their policyholder rights to HSCL so that in the winding up of HIH, HSCL would have the right to prove 
the debt. 

The Australian Grand Prix Corporation also held a policy of insurance with Insurance Australia Ltd (IAL), which, 
on its terms, would have provided equivalent indemnity to Mr Steele.

HSCL sought contribution from IAL on the basis that the liabilities were coordinate. At trial, Justice Hollingworth 
held that the liabilities were not coordinate and therefore HSCL was not entitled to contribution. 

In this proceeding, HSCL argued that, as it had effectively stepped into the shoes of HIH and paid the claim, 
and as both the HIH policy and the IAL policy responded to the claim, it was entitled to contribution from IAL. 
HSCL submitted that not to permit it to recover contribution from IAL would be to take a too-technical approach 
and allow form to triumph over substance.  
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The Court of Appeal found that the liabilities were not coordinate for the following reasons:

•	 the	doctrine	of	contribution	aims	to	ensure	that	all	sureties	equally	liable	to	the	creditor	contribute	equally;

•	 IAL	and	HSCL	had	different	liabilities	to	Mr	Steele.	IAL’s	liability	was	to	indemnify	Mr	Steele	in	respect	of	his	
liability for the loss that occurred as a result of the video screen being damaged. Even though the HIH policy 
covered the same loss, HSCL’s liability was subject to conditions, including that HSCL would have the right 
to	prove	the	debt	in	the	winding	up	of	HIH;	and

•	 IAL	and	HSCL	were	not	equally	liable.	If	Mr	Steele	had	originally	made	a	claim	against	the	IAL,	there	would	
have been no cause for him to make a claim on the Scheme. If no claim had been made on the Scheme, no 
contract would have come into existence between Mr Steele and HSCL. In circumstances where HSCL could 
have	no	liability	to	Mr	Steele,	the	sureties	could	not	be	characterised	as	being	‘equally	liable’.		

For these reasons, the Court of Appeal held that the liabilities were not coordinate and therefore HSCL had no 
right of contribution from IAL. In dismissing the appeal, the court reiterated that for liabilities to be coordinate, 
they	must	be	‘of	the	same	nature	and	same	extent’	and	there	must	be	a	‘common	interest,	burden	or	risk’.

This case illustrates that a court will assess a claim for contribution by examining the liabilities 
of each insurer not only by reference to the policies, but also by considering the nature of those 
liabilities and their operation.

A complete case report can be found at:
http://scv2.webcentral.com.au/judgments/pdfs/A0255.pdf#page=1&navpanes=0&toolbar=1&scrollbar=1&page
mode=none 

http://scv2.webcentral.com.au/judgments/pdfs/A0255.pdf#page=1&navpanes=0&toolbar=1&scrollbar=1&pagemode=none 
http://scv2.webcentral.com.au/judgments/pdfs/A0255.pdf#page=1&navpanes=0&toolbar=1&scrollbar=1&pagemode=none 
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Evidence of blood alcohol level and duty of disclosure

Case Name:
Sagacious Legal Pty Ltd v Wesfarmers General 

Insurance Ltd (No 4)

Citation:
[2010] FCA 482, Federal Court of Australia per  

Rares J

Date of Judgment:
18 May 2010

Issues:
	 •	Right	of	an	insurer	to	refuse	to	indemnify	a	person	

who does not disclose relevant information

•	Admissibility	of	blood-alcohol	level	evidence

In this case, the Federal Court considered whether an insured’s failure to disclose previous licence 
cancellations to an insurer amounted to a misrepresentation, which allowed the insurer to refuse 
indemnity under a motor vehicle insurance policy.  Further, the court considered circumstances in 
which an analysis of the driver’s blood alcohol level can be admitted as evidence and relied upon 
by an insurer to deny indemnity under an exclusion clause.

A car belonging to Sagacious Legal Pty Ltd was involved in an accident while being driven by the nominated 
driver, Lana O’Shanassy. Ms O’Shanassy had been drinking alcohol and an analysis of her blood taken within 
two hours of the accident showed an alcohol reading above the legal limit. Sagacious made a claim to the 
insurer, Wesfarmers General Insurance Ltd.

Ms O’Shanassy had been convicted for driving under the influence twice before and had been disqualified from 
holding a driver’s licence on each occasion. 

Wesfarmers refused indemnity on the basis that:

•	 Sagacious	had	made	a	misrepresentation	or	breached	its	duty	of	disclosure	under	section	21	of	the	
Insurance Contracts Act 1984 (Cth) by failing to disclose the extent of Ms O’Shanassy’s licence 
cancellations;	and

•	 the	insurance	policy	excluded	liability	for	loss	where:

•	 the	relevant	loss	or	damage	occurred	while	the	insured	car	was	‘being	driven	by	…	any	person	under	the	
influence	of	intoxicating	liquor’;	or	

•	 an	analysis	of	the	driver’s	blood	taken	‘within	two	hours	of	the	accident	contained	a	percentage	of	alcohol	
that exceeded the legal limit prescribed in the law of New South Wales’.

Sagacious submitted that:

•	 the	questionnaire	concerning	licence	cancellations	was	ambiguous;	

•	 Ms	O’Shanassy	was	not	under	the	influence	of	intoxicating	liquor	at	the	time	of	the	accident	because	any	
alcohol	she	had	consumed	had	not	yet	affected	her;	and	

•	 the	results	of	her	blood	analysis	were	inadmissible	under	s37(2)	of	the	Road Transport (Safety and 
Management) Act 1999 (NSW) (the Act),	which	states	that	‘for	the	purposes	of	any	contract	of	insurance,	
the results of any analysis of blood … are not admissible as evidence of the fact that a person was at any 
time under the influence of … intoxicating liquor’.
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Justice Rares found that Ms O’Shanassy had misrepresented her driving record by omitting any reference to the 
earlier drink driving offences and cancellation of her licence, and that this misrepresentation constituted a 
breach of Sagacious’ duty of disclosure. The policy questions were unambiguous and a reasonable person 
could have been expected to know that this omitted information was relevant to the insurer’s decision to accept 
the risk. His Honour further held that, if the insurer had been aware of this information, it would not have 
provided the insurance.

Wesfarmers was entitled to rely on both relevant exclusion clauses to deny liability under the policy as follows:

•	 Ms	O’Shanassy	was	under	the	influence	of	intoxicating	liquor;	and

•	 the	blood	analysis	taken	from	Ms	O’Shanassy	at	the	hospital	was	admissible	evidence	and	entitled	the	
insurer to rely on the second exclusion clause. 

While under s37 of the Act Wesfarmers could not admit an analysis of blood as evidence that Ms O’Shanassy 
was under the influence of intoxicating liquor, it could admit such an analysis as evidence of the concentration 
of alcohol in the person’s blood at the time that the analysed sample was taken.

This case confirms that an insurer will be able to refuse indemnity to a person who fails to 
disclose information they should reasonably have known would be relevant to the insurer’s 
decision to accept the risk of insuring them. Further, the case establishes the circumstances in 
which an insurer may be able to admit evidence of a blood alcohol analysis for the purpose of 
showing the blood alcohol level of the driver.
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Reaping what you sow: interpretation of exclusion clauses

Case Name:
Selected Seeds Pty Ltd v QBEMM Pty Limited

Citation:
[2010] HCA 37, High Court of Australia per French 

CJ and Hayne, Crennan, Kiefel and Bell JJ

Date of Judgment:
3 November 2010

Issues:
•	Exclusion	clause	precluding	an	insured	 

from claiming under its policy

The High Court considered whether Selected Seeds’ claim under a policy was unable to be 
brought because of an exclusion clause.

Selected Seeds Pty Ltd was a grain and seed merchant carrying on business in Queensland. In December 
2002, it purchased seed from a merchant in the Northern Territory, which was represented to be Jarra grass 
seed. It was, in fact, Summer grass seed, which was less valuable. 

Selected Seeds sold some of the seed to S and K Gargan and they supplied a portion of the seed to Michael 
Gargan. Michael Gargan sold some of the seed to Landmark Operations Limited (Landmark). In about 
December 2004, Landmark sold a quantity of the seed to R and J Shrimp as Jarra grass seed. The seeds grew 
only Summer grass.

The Shrimps brought proceedings claiming damages against Landmark in the Federal Court, including 
damages to their land caused by planting the Summer grass seed. Michael Gargan was joined to the 
proceedings by Landmark and he, in turn, joined Selected Seeds. Those proceedings were settled in March 
2008 and Selected Seeds contributed to that settlement. 

Selected Seeds had a policy with QBEMM Pty Ltd that provided indemnity against public liability and product 
liability.	The	policy	excluded	liability	arising	from	‘the	failure	of	any	Product	to	correctly	fulfil	its	intended	use	or	
function’. QBEMM refused to indemnify Selected Seeds on the basis that the liability arose from the failure of 
the	seed	planted	by	the	Shrimps	to	‘fulfil	its	intended	use	or	function’;	namely,	to	produce	Jarra	grass	and	Jarra	
seed.

Selected Seeds successfully sued QBEMM in the Supreme Court of Queensland. The Court of Appeal later 
upheld QBEMM’s appeal. Selected Seeds obtained special leave to appeal to the High Court.  

The key point from this case is the endorsement by the High Court of the approach to construing exclusion 
clauses in Darlington Futures Ltd v Delco Australia Pty Ltd	[1986]	HCA	82;	(1986)	161	CLR	500	at	510.	That	is	
that while regard must be given to the language used in an exclusion clause, such a clause must be read in 
light of the contract of insurance as a whole, thereby giving due weight to the context in which the clause 
appears.

Applying that approach, the court found that the question was whether the liability of the appellant for the 
damage to the Shrimps’ land arose out of the failure of the seeds to fulfil their use or function. The answer was 
‘no’	because	the	liability	was	not	caused	by	the	failure	of	the	seeds	to	produce	Jarra	grass.	It	arose	by	reason	of	
the direct effect of the seeds upon the land, and the seeds were so contaminated that only Summer grass was 
produced.
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While the point this case makes about the correct approach to interpreting exclusion clauses is 
short, it is important that it be borne in mind so that parties can be sure that a policy allocates 
risk in accordance with their wishes.  
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Uncertainty around contractual liability exclusions 

Case Name:
Omega Proteins Limited v Aspen Insurance  

UK Limited

Citation:
[2010] EWHC 2280 (Comm), High Court of England 

and Wales per Clarke J 

Date of Judgment:
10 September 2010

Issues:
	 •	Test	for	applying	contractual	liability	exclusions

	 •	Determining	the	basis	of	an	insured’s	liability

In this case, the High Court of England and Wales considered whether a contractual liability 
exclusion clause excluded recovery under a policy by a third party in circumstances where 
judgment had been given against the insured for breach of contract. 

Omega Proteins Limited (Omega) carried on business processing animal by-products for use in pet food. 
Omega was supplied with animal carcasses by Northern Counties Meat Limited (Northern Counties) that were 
not fit for consumption by animals. Omega mixed them with other materials and supplied the contaminated mix 
to JG Pears (Newark) Ltd (Pears), which onsold the mix for ultimate use as pet food.

In proceedings against Pears, in which Omega and Northern Counties were joined as parties, Omega was held 
to be liable to Pears for breach of contract. Northern Counties was also held to have breached its contract with 
Omega and was ordered to indemnify Omega in respect of its liabilities to Pears. As Northern Counties was in 
liquidation and unable to satisfy the judgment against it, Omega sought recovery from Northern Counties’ 
insurer, Aspen Insurance UK Limited (Aspen). 

The	insurance	policy	issued	to	Northern	Counties	by	Aspen	relevantly	contained	an	exclusion	in	respect	of	‘any	
liability arising…under any contract or agreement unless such liability would have attached in the absence of 
such contract or agreement’. Aspen contended that the effect of this clause was to exclude liability under the 
policy, as the basis for the court’s finding against Northern Counties had been a breach of contract. 

The High Court of England and Wales held that the correct test for determining whether this particular exclusion 
applied was whether liability would have arisen in any event even if there had been no contract between the 
parties, not whether liability would have arisen in tort assuming the existence of a contract. The court found that 
the exclusion clause did not apply in this case because, even in the absence of any contract, Northern Counties 
would still have been liable to Omega in negligence. 

In reaching this conclusion, the court noted that the specific terms of an underlying judgment will not 
necessarily be determinative of whether an insurer is liable to an insured in respect of a third-party claim. The 
insurer and insured have no control over the basis on which a claim is brought by a third party or as to the 
cause of action selected by the claimant. The court was of the view that the parties could not have intended, 
when entering into the policy, that the question of whether a particular loss was covered by the policy should be 
determined by the choice of a third party as to which particular cause of action (ie whether in contract or in tort) 
to pursue.
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This case highlights the uncertainty surrounding contractual liability exclusion clauses, which 
find many different expressions in Australian insurance policies. Their application in any given 
case will depend on careful construction of the particular clause at issue and will often require 
the courts to engage in the examination of a hypothetical situation, which can give rise to 
uncertain outcomes. 
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Driving blind: the importance of a certificate of insurance 

Case Name:
Miller & Associates Insurance Broking Pty Ltd v 

BMW Australia Finance Limited

Citation:
[2010] HCA 31, High Court of Australia per French 

CJ and Heydon, Crennan, Kiefel and Bell JJ

Date of Judgment:
29 September 2010

Issues:
	 •	Whether	the	absence	of	information	on	an	

insurance certificate provided by a broker to an 
insurer would, in the particular facts of this case, 

constitute misleading conduct

The High Court considered whether the failure by a broker to advise an insurer that a policy was 
not cancellable constituted misleading conduct in contravention of section 52 of the Trade 
Practices Act 1974 (Cth).

Miller & Associates Insurance Broking Pty Ltd negotiated an insurance premium funding loan (premium loan) 
with BMW Australia Finance Limited on behalf of its client, Consolidated Timber Holdings Ltd. The policy for 
which	the	loan	was	sought	was	a	‘cost	of	production’	policy	insuring	the	holders	against	certain	credit	risks.	It	
was not a cancellable policy. If it had been, it would have provided a form of security for a premium loan since 
the lender could require the borrower to assign its rights, including of cancellation, under the policy. In the 
event of default, the lender could cancel the policy and recover the unused premium.

Consolidated Timber defaulted under its loan agreement and BMW’s endeavours to recover the balance of the 
loan monies were fruitless.  

BMW sued Miller for damages in the Supreme Court of Victoria, by reason of a contravention of s52 of the 
Trade Practices Act 1974 (Cth) (the TPA). BMW alleged that Miller had incorrectly represented that the policy 
for which the loan was sought was cancellable and therefore suitable to provide BMW with security for its loan. 
The representation was said to have been conveyed by the insurance certificate that Miller provided to BMW in 
response to BMW’s request for details of the insurance. The certificate contained an endorsement that referred 
to a number of properties and ascribed monetary limits to each. Policies insuring against loss or damage to 
property are commonly cancellable. Alternatively, BMW claimed that Miller’s conduct was misleading by its 
omission to disclose that the insurance to be funded was not cancellable.  

BMW was unsuccessful at first instance, but it appealed successfully to the Court of Appeal. Miller obtained 
special leave to appeal to the High Court. The appeal to the High Court called into consideration when failing to 
act	will	constitute	‘conduct’	so	as	to	be	capable	of	being	‘misleading	conduct’	under	s52	of	the	TPA	–	
particularly	having	regard	to	the	fact	that	normally	a	failure	to	act	will	only	constitute	‘conduct’	when	it	is	‘not	
inadvertent’	(given	the	definition	of	‘conduct’	in	s4	of	the	TPA).

As to whether the certificate itself was misleading (not the silence case), the High Court analysed the policy and 
found that it did not convey that the policy was cancellable. That meant that the provision of the certificate did 
not constitute misleading conduct.

The majority of the High Court (Justices Heydon, Crennan and Bell) analysed whether Miller’s failure to inform 
BMW of the fact that the policies were not cancellable was misleading conduct. Their Honours stated that this 
question required close analysis of all the circumstances of the transaction, including:

http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintInsurancebrokersandagents.pdf
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•	 the	degree	of	commercial	sophistication	of	the	parties;

•	 the	level	of	experience	in	their	respective	fields;

•	 the	assessment	by	BMW	of	an	application	to	lend	Miller’s	client	$3.975	million;	

•	 that	the	only	document	Miller	supplied	in	support	of	the	application	that	appeared	to	relate	to	the	policy	to	
be funded did not disclose the nature of the risks insured, but it did put BMW on notice that the underlying 
policy	must	be	an	unusual	one;	and

•	 BMW’s	failure	to	make	reasonable	inquiries	would	not	automatically	defeat	its	statutory	claim	for	damages	
for misleading conduct. It was relevant to whether Miller’s conduct in failing to disclose its knowledge of the 
policy was correctly characterised as misleading. 

The majority found that, on balance, these factors indicated that Miller’s failure to disclose that the policy was 
not cancellable was not misleading. There was therefore no contravention of s52.

Chief Justice French and Justice Kiefel agreed with the majority, but also noted that it would not be misleading 
conduct if parties to commercial negotiations did not volunteer information that would assist the other party. 
Their Honours said that s52 did not impose an obligation to volunteer information to limit the consequences for 
another party (being of equal bargaining power and competence) of careless disregard for its own interests. 

While claims for damages arising from misleading conduct are very common, claims where 
silence is said to constitute the misleading conduct are relatively rare. This case may affect an 
expansion of the law in that area by requiring the court to consider, in determining whether 
silence is misleading conduct, the extent to which the plaintiff failed to take care of its own 
interests. Insurers, brokers and policy holders should take note of this case for its relevance to 
the insurance certificates, but also to be aware of the impact it is likely to have on misleading 
conduct claims in all cases. 
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Green light for green-fingered brokers

Case Name:
Hanna v OAMPS Insurance Brokers Ltd

Citation:
[2010] NSWCA 267, New South Wales Court of 

Appeal per Allsop P, Hodgson JA and Handley AJA

Date of Judgment:
19 October 2010

Issues:
	 •	Restraining	a	former	employee	from	soliciting	or	

dealing with clients

•	The	New	South	Wales	Court	of	Appeal	held	that	a	
restraint deed prohibiting a former employee of an 
insurance broker from soliciting or dealing with its 

clients was valid.

Mr Peter Hanna was an experienced insurance broker, who OAMPS Insurance Brokers Ltd 
employed in 1990. In early 2010, at which time he was a client director with significant client 
contact, Mr Hanna resigned to take up a position at Strathearn Insurance Brokers. OAMPS sought 
to rely on the post-employment restraint deed that Mr Hanna signed in 2008.

The deed relevantly prohibited Mr Hanna from canvassing, soliciting or dealing with any OAMPS clients. The 
restraint periods were 15, 13 and 12 months, and the restraint areas were Australia, NSW and Sydney. The 
deed provided that each restraint resulting from any combination of the above constituted a separate and 
independent provision, severable from the other restraints. This meant there were nine restraints from the 
broadest, 15 months in Australia, to the narrowest, 12 months in Sydney.

In July 2010, the NSW Supreme Court ordered that Mr Hanna be restrained for a period of 12 months from 
dealing with any OAMPS clients with which he had significant contact. The court decided that the restraint was 
drafted effectively and had a cumulative effect. It considered that 12 months was a reasonable time, as this 
would allow OAMPS to renew the annual policies of its clients without interference from Mr Hanna.

In October 2010, the Court of Appeal rejected Mr Hanna’s argument that the restraint deed was void for 
uncertainty, as the clause clearly indicated nine restraints that were all to be binding. At a practical level, the 
broadest restraint was the most relevant. However, there was no uncertainty and the clause did not require a 
court to make a finding of which alternative applied, distinguishing it from a situation involving a complex and 
difficult clause with multiple permutations and combinations.

The court then considered the reasonableness of the restraint clause, noting at the outset that the 
reasonableness needed to be determined at the time the contract was entered into. This has traditionally been 
determined having regard to one or both of the time required for:

•	 a	reasonably	competent	replacement	employee	to	establish	a	relationship	with	clients;	and	

•	 severing	the	relationship	between	the	former	employee	and	the	relevant	clients.

The	court	held	that	neither	of	these	tests	was	mandatory,	saying	that	‘the	use	of	one	test	or	another	depends	on	
the facts and the evaluation of the approach that is reasonable’. It considered that, in this case, 12 months was 
a reasonable time for OAMPS to protect its relationship with its clients. As most of its clients’ policies required 
annual renewals, 12 months was the minimum period required to allow OAMPS the opportunity to secure its 
business connections or for Mr Hanna’s connection with the clients to be severed.
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A cascading restraint clause will be enforceable if all the possible restraints apply independently 
and concurrently, such that the employee knows what restraints he or she will be bound by upon 
leaving the company. Twelve months is a reasonable period of time for an insurance broking 
company, whose clients have annual policies, to restrain former employees from soliciting or 
dealing with those clients.

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/693fa32
209432718ca2577ba007bd7a0?opendocument

 

http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/693fa32209432718ca2577ba007bd7a0?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/693fa32209432718ca2577ba007bd7a0?opendocument
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Formation of life insurance contracts, interim payments and the duty of disclosure

Case Name:
Frazer v National Mutual Life Association

Citation:
[2010] NSWSC 45, Supreme Court of New South 

Wales per Gzell J

Date of Judgment:
18 March 2010

Issues:
	 •	Formation	of	insurance	contract

	 •	Characterisation	of	a	‘premium’

	 •	Duty	of	disclosure

The New South Wales Supreme Court found that a life insurance contract is formed when an 
insurance company issues a policy, regardless of whether interim payments were made before the 
policy is issued, and that such interim payments will be characterised as deposits, rather than 
premiums. This case also illustrates the courts’ approach to the insured’s duty of disclosure under 
the Insurance Contracts Act 1984 (Cth).

Brett Frazer took out an income protection policy with the National Mutual Life Association of Australia Ltd 
(NMLA).  Mr Frazer signed an authority to charge his credit card for the insurance premium on 10 December 
2007. An initial premium was deducted on 12 December 2007. 

Stacey Sykes, NMLA’s agent, lodged Mr Frazer’s application form on 11 December 2007. On 21 December 
2007,	Ms	Sykes	arranged	for	Mr	Frazer	to	sign	an	‘explosives	exclusion’,	as	the	insured	worked	with	explosives.	
The	document	containing	the	exclusion	was	an	‘acceptance	of	revised	terms	form’	and	was	not	received	by	the	
insurer until 8 January 2008.

Mr Frazer was totally disabled by depression from 22 February 2008 to 27 November 2009 and, in the 
absence of the valid termination of the policy by the insurer, Mr Frazer would have been entitled to benefits at 
the rate of $6,250 per month from 22 May 2008 to 27 November 2009.

This proceeding centred around two main issues:

•	 when	the	insurance	contract	was	formed;	and	

•	 whether	the	insurer	was	entitled	to	void	the	contract	for	non-disclosure	by	Mr	Frazer	in	relation	to	pre-
existing health conditions, including depression and certain potential indicators of cancer.

The insurer argued it was entitled to terminate the policy under section 29(3) of the Insurance Contracts Act 
1984 (Cth) (the ICA) because:

•	 the	insured	made	misrepresentations	in	his	policy	application;	

•	 the	insured	failed	to	disclose	matters	relevant	to	the	insurer’s	decision	as	to	whether	or	not	to	issue	the	
policy;	or	

•	 if	the	policy	were	enforceable,	the	insured	was	not	entitled	to	benefit	under	the	policy,	as	his	depression	
existed before the policy commenced.

NMLA pointed to a range of facts regarding Mr Frazer’s medical condition that, it argued, were relevant to his 
application and should have been disclosed to the insurer, including:

http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintLifeinsurance.pdf
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•	 the	fact	that	he	was	prescribed	a	variety	of	medications	for	anxiety	and	depression	between	2005	and	2008;	
and

•	 after	applying	for	the	insurance	policy,	Mr	Frazer	underwent	various	tests	on	the	basis	of	suspected	bowel	
cancer.

As to the formation of the insurance contract, Justice Gzell noted that the presumption in life insurance cases is 
that all communications before the execution of a policy are strictly preliminary, and there is no binding contract 
formed until a policy is issued5. His Honour further found that whether interim income insurance exists is not 
relevant to determining whether a contract of insurance exists, and an insurance contract is formed when an 
insurer accepts an insured’s proposal and issues a policy.

An authority to charge a credit card, or making such a charge, does not constitute acceptance of an offer, nor 
the formation of the contract. Further, if the credit card charge were considered acceptance of an offer, this 
would have made acceptance of the revised terms form redundant. The insurance policy therefore commenced 
when the revised offer was accepted by the issue of the policy on 11 January 2008, not when the credit card 
‘deposit’	was	made,	nor	when	the	revised	terms	form	was	signed.

As to whether the insurer was entitled to terminate the insurance policy, Justice Gzell noted that Mr Frazer had 
a continuing obligation before entering into the policy to inform the insurer of any matters he would reasonably 
be expected to know to be relevant to the insurer’s decision whether to accept the risk and if so on what terms 
under s21 of the ICA.

His Honour found that the insurer would not have entered into the contract had it been aware of the insured’s 
diagnosis	on	4	January	2008	of	‘major	depression’	or	would	have	applied	a	relevant	exclusion,	therefore	the	
insurer was entitled to avoid the contract within its first three years under s29(3) of the ICA.

This case provides clear support for the view that a life insurance contract commences only when 
a policy is issued and that payments made before issue will be treated as deposits rather than 
premiums. Further, it illustrates the types of failure to disclose that will allow an insurer to 
terminate a life insurance policy under the ICA.

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/29e3fe7
68707ca7dca2576c50019bd8e?opendocument

  Southern Cross Assurance Co Ltd v Australian Provincial Assurance Association Ltd (1939) 39 SR (NSW) 174.

http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/29e3fe768707ca7dca2576c50019bd8e?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswsc.nsf/00000000000000000000000000000000/29e3fe768707ca7dca2576c50019bd8e?opendocument
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Damages for the loss of a chance of a better medical outcome 

Case Name:
Tabet (by her tutor Sheiban) v Gett 

Citation:
[2010] HCA 12, High Court of Australia per Gummow 
ACJ and Hayne, Heydon, Crennan, Kiefel and Bell JJ

Date of Judgment:
21 April 2010

Issues: 
	 •	Damages	for	negligence	awarded	on	the	balance	

of probabilities alone or on the basis of the loss of a 
chance of a better medical outcome?

The High Court of Australia has upheld a New South Wales Court of Appeal decision6 finding that 
damages cannot be awarded for the loss of a chance of a better medical outcome where it cannot 
be demonstrated that the defendant has caused the physical injuries complained of, but only 
deprived the injured party of the possibility, but not probability, of a better outcome. 

Facts

On 11 January 1991, Reema Tabet, aged six years, was admitted to the Royal Alexandra Hospital for Children. 
At the time of admission, her symptoms of headaches, nausea and vomiting were provisionally diagnosed by Dr 
Maurice Gett as chickenpox, meningitis or encephalitis. It was later alleged that a CT scan should have been 
performed some time between 11 and 13 January 1991 but no such scan was ordered or performed then.

On 14 January 1991, Miss Tabet suffered a seizure, after which a CT scan was performed that revealed Miss 
Tabet was suffering from a brain tumour. Brain surgery, was carried out to remove the tumour however, Miss 
Tabet suffered irreversible brain damage. The cause of the brain damage was attributed primarily to the effects 
of the tumour (which had been growing for two years) and partly to the brain surgery and other treatment, 
which was not said to have been performed negligently in any way. 

Supreme Court of NSW

The trial judge found that Dr Gett was negligent in failing to order a CT scan before 14 January 1991, especially 
as nursing staff had reported that Miss Tabet’s pupils were unequal and not reactive on 13 January 1991. An 
earlier CT scan would have revealed the presence of the tumour and immediate treatment would have reduced 
intracranial pressure. However, the court was not persuaded on the balance of probabilities that the discovery of 
the tumour by means of an earlier CT scan would have lead to Miss Tabet being treated in such a way as to 
avoid completely the resultant brain damage. 

The court held Miss Tabet’s total damages amounted to $6,092,586 but found that the events of the day in 
question contributed to only 25 per cent of the total loss.  The loss of a chance of a better medical outcome due 
to a CT scan not being performed before 14 January 1991 was assessed at 40 per cent, meaning Miss Tabet 
was entitled to 40 per cent of 25 per cent of the damages awarded, being $610,000.

6 Gett v Tabet [2009] NSWCA 76.

http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintCivilliability.pdf
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NSW Court of Appeal

The decision of the trial judge was set aside by the New South Wales Court of Appeal, on the grounds that the 
causal effects of Dr Gett’s clinical negligence should be assessed on the balance of probabilities alone rather 
than on the basis of loss of a chance of a better medical outcome. The Court of Appeal added that, if it were 
found to be wrong in that regard, it would have assessed the loss of a chance at no greater than 15 per cent, 
rather than 40 per cent, as found by the trial judge.

High Court

Miss Tabet appealed to the High Court, seeking to recover damages against Dr Gett in circumstances where 
there was only a chance (a possibility of either 15 per cent or 40 per cent), and not a probability, of obtaining a 
better medical outcome.

The High Court unanimously upheld the Court of Appeal’s decision but did so in four separate judgments.

Justice Kiefel found that Miss Tabet could not establish that Dr Gett’s negligence caused her brain damage 
because she had established only that earlier treatment may have affected the outcome and not that it would 
have affected the outcome. The causal link between the fault and the damage was broken. Her Honour 
distinguished cases of loss of a financial opportunity because such an opportunity is regarded as valuable in 
itself, while the value of a better medical outcome is only assessable in a claim for personal injuries.

Justices Hayne and Bell agreed with Justice Keifel but added that the very description of what was lost as a 
‘chance’	necessarily	meant	that	Miss	Tabet	had	failed	to	prove	that	Dr	Gett	had	caused	a	difference	in	her	
health.

Justice	Crennan	also	agreed,	adding	that	policy	considerations	tended	against	allowing	such	a	‘major	
development of the common law’ and that allowing damages for loss of a chance in personal injury cases is a 
matter best left for the legislature.

A cautionary note?

However, the judgments of Justice Heydon and Justice Gummow suggest that the door may be left open for 
claims of loss of chance in the future.

Justice Gummow found that the law of torts should not be expanded to permit a plaintiff to recover damages 
where they have not demonstrated that the defendant has caused or contributed to their injuries and has only 
deprived them of the possibility of a better outcome. However, his Honour refused to accept the absolute 
proposition that the loss of a chance can never be regarded as actionable damage in negligence.
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Justice Heydon re-considered the evidence before the courts below and decided that the issue of loss of a 
chance did not even arise because the evidence failed to establish that earlier medical treatment would have 
increased the chance of a favourable outcome. This was demonstrated by the large difference in opinion 
between the trial judge and the Court of Appeal as to the assessment of the chance that was said to have been 
lost (40 per cent versus 15 per cent). Justice Heydon declined to express a view as to whether an action for 
loss of a chance of a better medical outcome could ever be actionable, stating that attempting to answer the 
question	in	a	case	such	as	this	where	the	question	had	become	purely	‘abstract	and	academic’	was,	in	his	
Honour’s	words,	‘a	potentially	very	dangerous	course.’

Medical indemnity insurers and medical professionals can take comfort from the approval by the 
High Court of the Court of Appeal’s dismissal of this claim for damages for loss of a chance. For 
the time being, the High Court is unwilling to modify the law of negligence to permit a plaintiff 
to recover damages where they have failed to prove on the balance of probabilities that the 
defendant’s fault caused their injury. However, the statements of Justice Heydon and Justice 
Gummow serve as a warning that there may be other claims in future where a court may be 
persuaded to award damages of this kind, if the plaintiff is able to prove that the chance of a 
better medical outcome was, on the balance of probabilities, lost.
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Can more than one policy of insurance respond to a mesothelioma claim?

Case Name:
Commonwealth Steel Company Ltd v Certain 

Underwriters At Lloyds Comprising Syndicate Nos 
130, 144, 208, 210, 214, 235, 250, 404, 469, 

490, 677 and 870

Citation:
[2010] NSWCA 31, Supreme Court of New South 

Wales per Allsop P and Beazley and Giles JJA

Date of Judgment:
12 March 2010

Issues:
	 •	Whether	multiple	policies	of	insurance	 

can respond to a mesothelioma claim

In a case involving the inhalation of asbestos fibres resulting in mesothelioma, the New South 
Wales Court of Appeal considered whether more than one policy of insurance could respond to a 
particular risk. In doing so, the court considered whether previous case law had developed a legal 
rule directed to the response of insurance policies in respect of asbestos-related diseases. 

From 1962 until July 2000, Mr Kozaczynski worked at a steel mill operated by the plaintiff, Commonwealth Steel 
Company Ltd. During each year of his employment, Mr Kozaczynski was exposed to and inhaled asbestos 
fibres, and, in July 2000, he was diagnosed with mesothelioma. Proceedings were commenced in the Dust 
Diseases Tribunal and, following a settlement in November 2000, the plaintiff paid Mr Kozaczynski $525,000.

The plaintiff had a number of excess common law policies covering policy years from 1963-64 until 1967-68. 
The underwriters of each of the policies varied from year to year. It was agreed that each of these policies 
responded in terms, so the question was whether more than one policy could apply to a particular risk, or 
whether only the first policy could respond. 

The insurers argued that Orica Ltd v CGU Insurance Ltd [2003] NSWCA 331 and Vero Insurance Ltd v Power 
Technologies Pty Ltd [2007] NSWCA 226 had developed a legal rule to the effect that where there were a 
number of policies held by one insured, only the first policy responding in terms would in fact respond. 

The Court of Appeal, rejecting this argument, held that Orica should not be taken as an expression of a rule that 
once one policy covering liability in respect of mesothelioma responds, no later policy can respond. The use 
made of Orica in Vero did not elevate what was said in Orica to a legal rule. Vero was also distinguished on a 
factual basis. 

It was held that the insuring clause was satisfied on the agreed facts, and that the plaintiff, not limited to earlier 
policies, was entitled to indemnity under the 1967-68 policies.

This decision shows that there may well be circumstances in which more than one policy can 
cover liability in respect of mesothelioma claims; however, the decision leaves unanswered the 
question of how liability should be apportioned between the various insurers whose policies 
provided indemnity.

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/26eac93
dfe1d6d53ca2576e000824a36?opendocument

http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/26eac93dfe1d6d53ca2576e000824a36?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/26eac93dfe1d6d53ca2576e000824a36?opendocument
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Causation in lung cancer and other disease cases

Case Name:
Amaca Pty Ltd v Ellis, The State of South Australia 

v Ellis and Millennium Inorganic Chemicals  
Ltd v Ellis

Citation:
[2010] HCA 5, High Court of Australia per French CJ, 
Gummow, Hayne, Heydon, Crennan, Kiefel and Bell JJ

Date of Judgments:
3 March 2010

Issues:
	 •	Test	for	legal	causation	in	lung	cancer	 

and other disease cases

	 •	Divergent	position	between	Australia	and	the	UK

The High Court of Australia decided that the asbestos exposure of a smoker who died of lung 
cancer was not a cause of his injury. This decision highlights the substantial evidentiary burden 
imposed on plaintiffs attempting to prove causation in negligence claims in Australia where there 
is no certain medical or scientific proof of what caused their injuries. This approach can be 
contrasted with the less rigorous causation test applied recently by the Court of Appeal in the UK, 
which held that asbestos exposure that materially increased the risk of a plaintiff suffering an 
injury would be sufficient. 

Paul Cotton died of lung cancer after smoking between 15 and 20 cigarettes a day for more than 26 years and 
having been exposed to respirable asbestos fibres during his employment with the South Australian Engineering 
and Water Supply Department (the department) and, subsequently, Millennium Inorganic Chemicals Ltd 
(Millennium). While he was employed by the department, he worked with asbestos cement pipes, 
manufactured by Amaca Pty Ltd. The executor of Mr Cotton’s estate (the plaintiff) sued the department, 
Millennium and Amaca, claiming that their negligence had caused Mr Cotton’s cancer. 

The trial and appeal decision

The central issue in this case was whether Mr Cotton’s asbestos exposure was a cause of his cancer. The court 
accepted that, although the causes of lung cancer cannot be proven with medical or scientific certainty, the law 
does not require causation to be established with such certainty. Instead, the court asked whether the plaintiff 
had proven on the available evidence that it was more probable than not that Mr Cotton’s asbestos exposure 
was a cause of his cancer.

None of the experts who gave evidence in the trial in the Supreme Court of Western Australia assigned a 
probability of greater than 23 per cent to the chance of Mr Cotton’s cancer being caused by his asbestos 
exposure, whereas a much higher probability, of not less than 67 per cent, was attributed to the chance of him 
contracting cancer through smoking. His Honour decided, based on medical evidence that smoking and 
asbestos operate interdependently and cumulatively to cause lung cancer, that asbestos exposure had 
materially contributed to Mr Cotton’s lung cancer. The defendants appealed. The majority of the Court of Appeal 
upheld the trial judge’s decision. The defendants then appealed to the High Court.
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The High Court decision

In a unanimous judgment, the High Court allowed the appeal, finding that the plaintiff had not established on 
the evidence that it was more probable than not that the defendants’ negligence was a cause of (in the sense of 
it being a necessary condition for) Mr Cotton’s cancer. This decision was based on the following observations:

•	 the	medical	evidence	had	not	actually	established	that	smoking	and	asbestos	‘work	together’	and	that	this	
had	occurred	in	Mr	Cotton’s	case;	

•	 the	epidemiological	evidence	merely	indicated	that	smoking	was	more	probably	a	cause	of	lung	cancer	than	
was	asbestos	exposure;	and	

•	 in	any	event,	no	evidence	was	given	to	relate	the	results	of	the	epidemiological	studies	to	Mr	Cotton’s	case.

In	light	of	the	way	the	case	was	argued	by	the	plaintiff,	the	court	decided	that	it	was	‘not	necessary	nor	
appropriate’ to consider causation issues addressed in certain United Kingdom and Canadian cases. 

The UK approach

Courts in the United Kingdom have applied a less rigorous causation test (based on policy considerations) in 
mesothelioma cases, which asks merely whether asbestos exposure materially increases the risk of a plaintiff 
suffering an injury. 

In Karen Sienkowicz v Greif [2009] EWCA Civ 1159, Ms Costello died of mesothelioma in 2006 after having 
worked for many years as an office worker in a factory which, during the course of manufacturing steel drums, 
released asbestos dust into the factory atmosphere. Her claim at first instance failed because it could not be 
shown that the exposure more than doubled the risk. A quantitative assessment showed that her exposure to 
asbestos at work only increased her risk of contracting mesothelioma by 18 per cent.

The Court of Appeal disagreed with the decision at first instance. It applied the law set out in the House of Lords 
decisions in Fairchild v Glenhaven Funeral Services Ltd [2003] 1 AC 32 and Barker v Corus UK Limited [2006] 
2 AC 572, which established that a more than minimal risk of mesothelioma from exposure to asbestos would 
be sufficient causation to allow a claim.

These cases demonstrate that the Australian and UK positions relating to the causation 
requirements for mesothelioma claims are currently divergent. The Australian position highlights 
the difficulties of establishing causation, and the significant evidentiary obstacles that plaintiffs 
must overcome, particularly in cases where the cause/s of a disease or injury is unknown. In the 
UK it is sufficient to show that the tortious exposure materially increased the risk of 
mesothelioma.



67

Duty of care in novel circumstances

Case Name:
Makawe Pty Limited v Randwick City Council

Citation:
[2009] NSWCA 412, Court of Appeal of New South 

Wales per Hodgson and Campbell JJA and Simpson J 

Date of Judgment:
15 December 2009

Issues:
	 •	Establishing	the	existence	of	a	duty	of	 

care in novel circumstances

	 •	Structural	damage	as	pure	economic	loss

The New South Wales Court of Appeal considered whether a duty of care existed in circumstances 
where the parties had no direct relationship. The court also considered what constitutes pure 
economic loss.

Randwick City Council approved development and building applications for an apartment complex with a 
basement car park. At the time, the council was aware that the water table in the area was at the same level as 
the basement floor slab.

After Makawe Pty Ltd purchased the building from the developers, the car park flooded, necessitating 
rectification works. Makawe brought a claim against the council for negligence, alleging that, notwithstanding 
the lack of a direct relationship, the council owed it a duty of care. The District Court of New South Wales held 
that there was no such duty of care.

On appeal, the New South Wales Court of Appeal upheld the trial judge’s decision. Justices Hodgson, Campbell 
and Simpson applied Caltex Refineries (Queensland) Pty Ltd v Stavar [2009] NSWCA 258 and held that, where 
the	facts	do	not	fit	an	established	category,	it	is	necessary	to	weigh	up	the	‘salient	features’	affecting	the	
appropriateness of imputing a legal duty to take reasonable care to avoid harm or injury. Those salient features 
are non-exhaustive and include such things as the foreseeability of the harm, the nature of the harm alleged, 
and the degree of control exercised by the defendant.

On balance, the Court of Appeal held that the totality of the salient features in this case did not justify imputing a 
duty of care to the council on the basis of the lack of proximity between Makawe and the council, the degree of 
Makawe’s reliance and vulnerability and the fact that the loss complained of was pure economic loss.

This case entrenches the ‘salient feature’ test for determining whether a duty of care exists in 
novel circumstances, and provides useful guidance for the application of that test. This case also 
confirms that structural defects requiring rectification are, in the absence of significant physical 
damage, pure economic losses.

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2009nswca.nsf/00000000000000000000000000000000/0554067
f669dd354ca25768c001e1138?opendocument

 

http://www.lawlink.nsw.gov.au/scjudgments/2009nswca.nsf/00000000000000000000000000000000/0554067f669dd354ca25768c001e1138?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2009nswca.nsf/00000000000000000000000000000000/0554067f669dd354ca25768c001e1138?opendocument
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Pure mental harm from witnessing person ‘being put in peril’

Case Name:
Wicks v State Rail Authority (NSW); Sheehan v 

State Rail Authority (NSW)

Citation:
[2010] HCA 22, High Court of Australia per French 
CJ and Gummow, Hayne, Heydon, Crennan, Kiefel 

and Bell JJ

Date of Judgment:
16 June 2010

Issues:
	 •	Limits	on	liability	for	pure	mental	harm	in	NSW

	 •	Meaning	of	‘being	put	in	peril’	in	s30(2)(a)	 
of the Civil Liability Act 2002 (NSW)

The High Court considered the circumstances in which a plaintiff may recover damages under 
section 30(2)(a) of the Civil Liability Act 2002 (NSW) for pure mental harm.

In January 2003, a passenger train derailed, killing seven people and injuring numerous others. Two police 
officers arrived at the scene shortly afterwards and rescued injured passengers from the wreckage. As a 
consequence of this experience, the officers suffered psychological injury and brought proceedings against the 
State Rail Authority under s30(2) of the Civil Liability Act 2002 (NSW). This section provides that a person can 
only	recover	damages	for	pure	mental	harm	if	he	or	she	witnesses	another	person	‘being	killed,	injured	or	put	in	
peril’, or if he or she is a close family member of a person who is killed, injured or put in peril.

The trial judge and the NSW Court of Appeal determined that the State Rail Authority was not liable for the 
mental harm suffered by the officers because they had arrived at the scene after the derailment had occurred 
–	that	is,	the	officers	had	not	witnessed	passengers	‘being	killed,	injured	or	put	in	peril’;	they	had	only	
experienced the aftermath. 

The	High	Court	disagreed	and	held	that	the	words	‘being…put	in	peril’	in	s30(2)	should	not	be	given	a	narrow	
construction. The court noted that instances of death, injury and being put in peril may take place over an 
extended period, and it inferred that passengers, some of whom were trapped in the train wreckage, continued 
to	suffer	physical	and	psychiatric	injury	after	the	accident	occurred.	Those	passengers	remained	‘in	peril’,	the	
court held, until such time as they were rescued from the wreckage.

Accordingly,	the	court	decided	that	the	officers	had	witnessed	other	people	‘being	put	in	peril’	for	the	purposes	
of s30(2)(a) of the Civil Liability Act.

This case broadens the circumstances in which a person may recover damages for pure mental 
harm. A rescuer who arrives at the scene of an accident after the accident has occurred may 
recover damages for such harm where victims remain in danger or continue to suffer physical 
harm or distress.
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Working hard for the money: the High Court promotes the use of direct claims by 
statutory insurers against employers

Case Name:
WorkCover Queensland v Amaca Pty Limited

Citation:
[2010] HCA 34, High Court of Australia per French 

CJ and Gummow, Crennan, Kiefel and Bell JJ

Date of Judgment:
20 October 2010

Issues:
	 •	Statutory	insurer’s	right	of	direct	recourse	 

against the employer of an injured worker

•	Compensation	recoverable	by	the	statutory	insurer	
should be restricted by reference to the damages  
that could otherwise be recovered by the worker

In this case, the High Court considered whether WorkCover Queensland’s right to recover 
compensation directly from the employer of an injured worker should be limited by provisions of 
the Succession Act 1981 (Qld), that operate to restrict the level of damages that can be recovered 
by the worker against the employer.

Mr Thomson was exposed to asbestos manufactured by Amaca Pty Ltd and later contracted mesothelioma. 
Before his death in 2006, Mr Thomson received $340,000 compensation from WorkCover Queensland but he 
had not commenced any proceedings against persons, such as Amaca, who may have been liable to pay him 
compensation.

WorkCover proceeded to sue Amaca under section 207B of the Workers’ Compensation and Rehabilitation Act 
2003 (Qld), (the Workers’ Compensation Act) to recover the compensation it had paid to Mr Thomson. By this 
section, a cause of action vested in WorkCover that was separate to the cause of action vested in the estate of 
Mr Thomson.

Despite this accrual of separate causes of action, Amaca argued that its liability to WorkCover should be limited 
in the same way as if a claim had been brought directly by Mr Thomson’s estate. In doing so, Amaca argued 
that s66(2) of the Succession Act 1981 (Qld) applied, which prevents the award of damages for future earnings, 
among other heads of loss. The Queensland Court of Appeal agreed.

The High Court, in a unanimous judgment, allowed WorkCover’s appeal. They did so on the basis of the 
following reasoning:

•	 WorkCover’s	recovery	entitlement	under	s207B	of	the	Workers’	Compensation	Act	was	for	an	amount	equal	
to Amaca’s liability to the deceased worker, and not the amount that could hypothetically be recoverable by 
the	deceased’s	estate;	

•	 this	distinction	between	the	two	causes	of	action	meant	that	WorkCover’s	entitlement	to	indemnity	was	
therefore separate to, and not affected by, any action that Mr Thompson’s estate might bring that would be 
limited	by	the	provisions	of	s66(2)	of	the	Succession	Act;	and

•	 the	High	Court	accepted	that	this	reasoning	meant	that,	if	Mr	Thomson’s	estate	had	recovered	
compensation from Amaca that was limited by the provisions of the Succession Act, then WorkCover’s 
statutory charge on these damages would have left it worse off than if WorkCover had pursued a direct claim 
itself. This anomalous result, however, was not regarded as providing a sufficient justification for the court to 
displace its findings on the construction on the two statutes.
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This case provides useful clarification of the law for statutory insurers who seek to make direct 
claims against employers under the Workers’ Compensation Act.  In confirming the independence 
of a statutory insurer’s right of indemnity from a worker’s cause of action, the High Court has 
resolved a long-standing area of uncertainty in the law. Clearly, statutory insurers in Queensland 
(and possibly also in other states) will now have an incentive to pursue direct claims for 
compensation against employers rather than simply relying on workers or their estates to recover 
damages that can be recouped by way of a statutory charge.
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Nice try but no cigar: inflexible cut-off date for the proportionate liability regime

Case Name:
Taylor v Gosling

Citation:
[2010] VSC 75, Supreme Court of Victoria per 

Hargrave J

Date of Judgment:
15 March 2010 

Issues:
	 •	Whether	proportionate	liability	can	apply	to	

determine the liability of new defendants

In this case, the Supreme Court of Victoria considered whether a new defendant joined to 
proceedings commenced before the introduction of proportionate liability in that state was entitled 
to rely on proportionate liability to reduce its potential exposure to the plaintiffs.

Mr and Mrs Taylor lost their life savings in a failed property investment and commenced proceedings in 2003 
against a number of persons who had advised them. It became apparent that none of the defendants had 
sufficient assets to satisfy any judgment and, in September 2005, the Taylors added another adviser, Mr 
Gosling, as a new defendant.

Mr Gosling attempted to reduce his share of liability by arguing that the amendment of the plaintiffs’ claim to 
add him as a party allowed him to rely on the proportionate liability regime in Victoria (which commenced from 
2004) and allege that the existing defendants were concurrent wrongdoers.

Justice Hargrave found that the proportionate liability regime was not available to Mr Gosling. This was because 
section 24AS of the Wrongs Act 1958 (Vic) provided that the regime could only be relied on in proceedings 
commenced after 1 January 2004. The fact that Mr Gosling was not a defendant when the proceedings were 
commenced in 2003, and only became a defendant in 2005, did not alter this outcome. Mr Gosling was 
therefore potentially jointly and severally liable to the plaintiffs along with his fellow defendants.

This finding reverses the approach taken by another judge of the same court in Premier Building and 
Consulting Pty Limited v Spotless Group Limited.7 Justice Hargrave considered that the reasoning of Justice 
Byrne in that case was not correct and declined to follow it.

Following this decision in respect of apportionment of liability of new parties joined to 
proceedings commenced before January 2004, parties to long-running litigation should check 
whether any recently added parties have attempted to invoke proportionate liability. If so, a 
re-assessment of their liability will need to be conducted and amendments to pleadings are likely 
to be required.

A complete case report can be found at:
http://scv2.webcentral.com.au/judgments/pdfs/T0075.pdf#page=1&navpanes=0&toolbar=1&scrollbar=1&page
mode=none

 7		(2007)	ACSR	114;	[2007]	VSC	377.

http://scv2.webcentral.com.au/judgments/pdfs/T0075.pdf#page=1&navpanes=0&toolbar=1&scrollbar=1&pagemode=none
http://scv2.webcentral.com.au/judgments/pdfs/T0075.pdf#page=1&navpanes=0&toolbar=1&scrollbar=1&pagemode=none
http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintProportionateliability.pdf
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Impliedly contracting out of proportionate liability

Case Name:
Aquagenics Pty Ltd v Break O’Day Council

Citation:
[2010] TASFC 3, Supreme Court of Tasmania per 

Evans, Tennent and Wood JJ

Date of Judgment:
10 May 2010 

Issues:
	 •	Contracting	out	of	the	proportionate	liability	regime

	 •	Application	of	proportionate	liability	to	arbitrations

In this case, the Full Court of the Tasmanian Supreme Court considered the circumstances in 
which two parties may impliedly contract out of the proportionate liability regime and also whether 
proportionate liability can apply to arbitrations. 

Break O’Day Council contracted with Aquagenics to design and build a waste water treatment plant. A dispute 
arose about the quality of work and, after the issue by the council of various notices, it took over the works from 
Aquagenics. Aquagenics subsequently commenced proceedings in the Supreme Court of Tasmania, claiming 
damages for repudiation of its contract. 

The council responded by applying to the court for a stay of the proceedings on the basis that the contract 
between it and Aquagenics required the parties to settle any dispute by arbitration. Aquagenics argued, 
however, that the matter should not be referred for arbitration because its dispute was likely to involve novel 
questions of law concerning the application of the state proportionate liability regime in Tasmania. As such, this 
was a legitimate basis upon which the court could consider granting a stay under the Commercial Arbitration 
Act 1986 (Tas).

The trial judge determined that the council was entitled to an order staying the proceedings to allow the 
arbitration to proceed because he found that the parties had contracted out of the proportionate liability regime 
under the terms of their contract (as permitted by section 3A of the Civil Liability Act 2002 (Tas)). Significantly, 
this finding was made despite the fact that the relevant provisions of the contract did not expressly refer to 
proportionate liability. 

Aquagenics appealed to the Supreme Court of Tasmania. Justice Evans, with whom Justice Wood agreed, 
dismissed the appeal and agreed with the trial judge that the parties had contracted out of the proportionate 
liability regime. 

Their Honours found that the contract as a whole had effectively excluded the possibility of proportionate liability 
being raised in relation to any dispute. The following general conditions were regarded as being particularly 
relevant to this analysis:

•	 Aquagenics	agreed	to	be	liable	to	the	council	for	the	acts	and	omissions	of	its	subcontractors	(and	any	
employees	or	agents	of	subcontractors)	as	if	they	were	its	own	acts	or	omissions;	and

•	 both	parties	agreed	that,	in	the	event	the	contract	was	terminated,	each	would	have	the	same	rights	and	
liabilities at common law as if the defaulting party had repudiated the contract.
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Given this assumption of liability by Aquagenics and the assertion that the parties would rely on their common 
law rights in the event of a dispute, it was evident that the parties had impliedly rejected the application of 
proportionate liability legislation which would, if it applied, have permitted the council to reduce its share of 
liability by alleging that Aquagenics’ subcontractor was a concurrent wrongdoer. Justice Tennent made the same 
finding but on a slightly narrower reading of the contract. 

Although the court did not therefore need to determine whether or not proportionate liability applies to arbitral 
proceedings in Tasmania, each of the judges considered the trial judge’s finding that it did apply and concluded 
the better view was that it did not. 

This is a significant case for the insurance industry to be aware of in those jurisdictions where 
contracting out of the proportionate liability regime is currently permitted (being New South 
Wales and Western Australia as well as in Tasmania). The fact that an insured may impliedly (and 
perhaps unwittingly) contract out of the regime raises the prospect that many standard contracts 
may now be regarded as involving substantial contractually assumed liabilities that may be 
excluded from cover in the event of a claim.

The court’s view that proportionate liability does not apply to arbitral proceedings may have the 
unintended effect of promoting the use of arbitration clauses as a means to contract out of 
proportionate liability in those states that do not currently permit this. Parties should, however, 
be aware that current proposed changes to the proportionate liability regimes across Australia are 
intended to expressly provide that proportionate liability shall apply to arbitrations.
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Review of arbitral awards and s18B of the Insurance Act 1902 (NSW)

Case Name:
Gordian Runoff Limited v Westport Insurance 

Corporation & Ors 

Citation:
[2010] NSWCA 57, Supreme Court of New South 

Wales per Spigelman CJ, Allsop P and Macfarlan JA

Date of Judgment:
1 April 2010

Issues:
	 •	Interpretation	of	section	18B	of	the	 

Insurance Act 1902 (NSW)

	 •	Interpretation	of	ss	29	and	38	of	the	 
Commercial Arbitration Act 1984 (NSW)

This case is an appeal from an arbitral award concerning runoff insurance cover. 

The Court of Appeal was required to consider the scope of s18B of the Insurance Act 1902 (NSW), 
as well as whether, in interpreting that section, the panel of arbitrators made an error of law and 
whether resolution of that issue would add substantially to the certainty of commercial law.

Facts

The respondents in this case were excess of loss reinsurers that provided reinsurance for Gordian Runoff 
Limited’s directors and officers and professional indemnity insurance portfolios in 1999. There were three layers 
of reinsurance, with four reinsurers participating on each layer.

FAI Insurance submitted a claim to Gordian, which Gordian then sought to notify to the reinsurers. The dispute 
arose from the interpretation of a clause concerning the scope of the reinsurance treaties. The policy issued by 
Gordian to FAI (the FAI D&O policy) provided cover for claims made against former directors and officers of FAI 
over a seven-year period. However, the reinsurance treaties covered underlying policies with claims reporting 
periods of up to three years only. Accordingly, the reinsurers argued that they had no liability for claims made 
under the FAI D&O policy because it was not the kind of policy that the reinsurers had agreed to cover.

Arbitration and hearing at first instance

Gordian invoked the arbitration clause in the reinsurance treaties. The matter eventually came before a panel of 
arbitrators, which confirmed that the reinsurance treaties did not cover claims under the FAI D&O policy 
because of its seven-year reporting period. However, the arbitrators then found that s18B of the Insurance Act 
1902 (NSW) provided relief for Gordian. That section is similar in some respects to, and for most purposes has 
since been superseded by, s54 of the Insurance Contracts Act 1984 (Cth). However, the panel found that s18B 
has continued application to reinsurance arrangements and, since the reinsurers had been prepared to accept 
an underlying policy of up to three years, that it was reasonable to require the reinsurers to pay any claims 
notified within the first three years of the FAI D&O policy.

Commercial arbitral awards in New South Wales may be appealed, by leave, to the Supreme Court under s38 of 
the Commercial Arbitration Act 1984 (NSW). The reinsurers sought leave to appeal on the grounds in s38(5)(b)
(i) and (ii), on the grounds that there was:

•	 manifest	error	on	the	face	of	the	award;	or

•	 strong	evidence	of	error	of	law	and	that	the	determination	of	a	question	raised	in	the	appeal	may	add,	or	be	
likely to add, substantially to the certainty of commercial law.

http://www.aar.com.au/pubs/ari/ari2011pdfs/Reinsurance.pdf
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Before Justice Einstein, the reinsurers argued that the arbitration panel had erred by applying s18B of the 
Insurance Act and the award contained no reasons to support their finding that it was reasonable for the 
reinsurers to be required to indemnify Gordian. The reinsurers argued that it was important for the certainty of 
commercial law that these questions be answered, so that other cedants did not seek to notify claims on 
policies issued outside the scope of cover that reinsurers had agreed to provide.

Justice Einstein heard the application for leave at the same time as the appeal (a decision disagreed with by the 
Court of Appeal) and ruled in favour of the reinsurers. 

The Court of Appeal

Gordian appealed Justice Einstein’s decision, asking the Court of Appeal to consider:

•	 the	interpretation	of	s18B	of	the	Insurance	Act;

•	 the	standard	of	reasons	to	be	provided	by	an	arbitrator	under	s29	of	the	Commercial	Arbitration	Act;	and

•	 whether	the	grounds	for	leave	to	appeal	in	s38(5)(b)	of	the	Commercial	Arbitration	Act	had	been	made	out.

The reinsurers submitted that s18B provides relief only when an insurer seeks to rely on an exclusion to decline 
indemnity	in	respect	of	a	matter	otherwise	covered	by	the	insurance	contract;	if	the	claim	is	wholly	outside	the	
scope of cover, then s18B has no scope to operate. The reinsurers stated that, if s18B applies to reinsurance, 
then the underlying policy in respect of which relief is sought must be of a kind that the reinsurers agreed to 
reinsure in the first place. For that reason, the arbitrators were wrong in applying s18B to these reinsurance 
treaties because those treaties only covered underlying polices with reporting periods of up to three years. The 
fact that a particular claim might be made on the FAI D&O policy within the first three years was irrelevant 
because that policy had a reporting period of seven years.

The Court of Appeal acknowledged that the arbitrators did not approach the interpretation of the Insurance Act 
in this way. Instead, the arbitrators concluded that Gordian was entitled to the relief offered by s18B for claims 
made within the first three years of the FAI D&O policy because the reinsurers had agreed to cover underlying 
policies with reporting periods of that length. The Court of Appeal acknowledged that it was arguable that the 
arbitrators were wrong in taking this approach. The court also acknowledged that the resolution of that error 
would add substantially to the certainty of commercial law.

However,	the	Court	of	Appeal	was	not	prepared	to	agree	that	the	arbitrators’	‘arguable’	error	was	manifest,	nor	
that	there	was	‘strong	evidence’	of	that	error.	The	court	found	that	the	arbitrators’	approach	was	defensible	
because it was not the issuing of the FAI D&O policy that the reinsurers had sought to exclude but rather the 
fact that the FAI D&O policy had an extended reporting period of seven years.

It was also submitted by the reinsurers that s18B did not apply to reinsurance at all. This was an argument not 
raised in the arbitration. The Court of Appeal found that it was inappropriate to comment on this, as regulations 
had since been passed clarifying that reinsurance is outside the ambit of the section .
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As for the adequacy of the arbitrators’ reasons, the reinsurers had argued that there were no stated reasons in 
the award to support the view that it was reasonable to require the reinsurers to indemnify Gordian. The Court 
of	Appeal	disagreed,	finding	that	the	arbitrators’	conclusion	in	relation	to	reasonableness	was	an	‘evaluative	
task’	that	did	not	require	the	arbitrators	to	identify	the	‘weight	of	each	and	every	integer	bearing	upon	that	
evaluative conclusion’. In this respect, the Court of Appeal disagreed with the proposition suggested by the 
Victorian Court of Appeal in Oil Basins v BHP Billiton Ltd [2007] VSCA 255 that an arbitrator is required to give 
reasons akin to those of a judicial officer.

The High Court

The reinsurers have been granted special leave to appeal the Court of Appeal’s decision.

The High Court has identified the tension between the Court of Appeal’s decision and that of the Victorian Court 
of Appeal as to the adequacy of the arbitrators’ reasons.

Further, the High Court has referred to the Full Court of the High Court the reinsurers’ application for special 
leave to appeal, on the grounds that the Court of Appeal incorrectly applied s18B of the Insurance Act to the 
circumstances of this case, and erred in its finding that there was no strong evidence of an error of law by the 
arbitrators. The reinsurers’ appeal is likely to be heard in early 2011.

AAR acts for the reinsurers in this matter.

Despite the amendment of the Insurance Act by regulation in 2009, the question of that 
legislation’s application to reinsurance treaties entered into before 1 September 2009 is still 
important for long-tail insurance business, under which claims may be continue to be reported 
for many years to come. The broader importance of this case is its potential impact on arbitration 
practice and the adequacy of arbitrators’ reasons in Australia. 

New legislation  has recently been passed in NSW restricting the grounds of appeal from arbitral 
awards. While other states have yet to follow suit, this continues to be an interesting and 
important area of legal development.

A complete case report can be found at:
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/39fa90b
1032ad610ca2576f500201260?opendocument

8  Insurance Regulation 2009 (NSW). 

9  Commercial Arbitration Act.

http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/39fa90b1032ad610ca2576f500201260?opendocument
http://www.lawlink.nsw.gov.au/scjudgments/2010nswca.nsf/00000000000000000000000000000000/39fa90b1032ad610ca2576f500201260?opendocument


77

APRA and insurers under judicial management

Case Name:
APRA v ACN 000 007 492 (under judicial 
management) (subject to deed of company 

arrangement)

Citation:
[2010] FCA 912, Federal Court of Australia  

per Perram J

Date of Judgment:
25 August 2010

Issues:
	 •	Recent	amendments	to	the	 

Insurance Act 1973 (Cth)

	 •	Appointment	of	a	judicial	manager

In 2008, the Insurance Act 1973 (Cth) was amended to establish a financial claims scheme to 
protect policyholders of insolvent insurers and to allow judicial managers to be appointed to 
financially troubled general insurers for the purpose of taking steps to avoid insolvency. In June 
2010, for only the second time since the legislation was amended, a general insurer was placed 
under judicial management by order of the Federal Court of Australia.

According	to	the	dictionary,	a	‘shambles’	describes	a	place	of	carnage	or	wholesale	slaughter.	According	to	the	
Federal Court, it also describes the affairs of the general insurer formerly known as Rural & General Insurance 
Limited (R&G).

In November 2009, the Australian Prudential Regulation Authority (APRA) appointed an inspector to investigate 
the affairs of R&G. Six months later, the inspector’s report concluded that, among other things:

•	 R&G	was	either	insolvent	or,	taking	the	most	optimistic	view,	marginally	solvent;

•	 the	management	of	R&G	was	dysfunctional,	claims	were	not	being	paid	and	reinsurance	recoveries	not	
being	pursued;	and

•	 R&G	did	not	comply	with	most	of	APRA’s	prudential	standards.

Within one month of obtaining the inspector’s report, APRA applied for an order from the court appointing a 
judicial manager to R&G on the grounds that it was in the interests of policyholders to do so. The court 
appointed a judicial manager in June 2010 and the court’s reasons were published two months later.

The court’s reasons emphasised the reconstructive purpose behind the judicial management procedure. The 
court found that an order appointing a judicial manager to R&G was appropriate because it was in the interests 
of	policyholders	to	establish	the	true	position	of	the	‘dysfunctional’	insurer	and	to	determine	if	it	might	indeed	be	
marginally solvent and capable of reconstruction. While acknowledging that judicial management might leave 
shareholders of the insurer with little, the court recognised that the same result might be achieved by a winding-
up and therefore, notwithstanding the potential detriment to shareholders, the appointment of a judicial 
manager was warranted.

One aspect of the reasons appears confusing and requires clarification.

APRA submitted that an order for judicial management might entitle policyholders of R&G to have access to the 
financial claims scheme. Justice Perram rejected this submission, drawing attention to what he describes as a 
‘serious	drafting	issue’	in	the	Insurance	Act.	

http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintJudicialmanagement.pdf
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However, it is not evident from the published reasons what the error is, until one realises that in the time 
between the order being made in June and the reasons being published in August 2010, the law changed. In 
addition, the reasons published by the court contain an extract from the Act as it reads now, absent the drafting 
error, not as it read when the matter came before the court.

In the two years since the legislation enabled the appointment of judicial managers, two general 
insurers have been placed under judicial management. Changes to the legislation in 2010 mean 
that the financial claims scheme established under the Insurance Act is now not only available to 
policyholders of judicially managed insurers but also to policyholders of insurers under external 
administration. The Federal Court has given guidance as to when the appointment of a judicial 
manager will be appropriate, notwithstanding that it might be potentially detrimental to 
shareholders.
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APRA’s failure to comply with investigatory procedural requirements

Case Name:
Porter v Australian Prudential Regulation Authority 

Citation:
[2010] FCA 125, Federal Court of Australia per 

Perram J

Date of Judgment:
25 February 2010

Issues:
	 •	Service	on	a	judicial	manager

	 •	Procedural	requirements	of	APRA	investigations

This case considered the powers of a judicial manager appointed in respect of a general insurer to 
accept service of documents and how the Federal Court will respond to breaches of procedures by 
the Australian Prudential Regulation Authority in an investigation into the affairs of a company.

Mr Porter was the managing director of an insurance company, Australian Family Assurance Ltd (Austfam), 
which ceased to write new business and went into run-off several years ago. Before this, Austfam had entered 
into an agreement with another insurer, Trans Pacific Insurance Corporation (TPIC), under which TPIC would 
indemnify Austfam for liabilities arising from a certain class of policies written between the years 1995 and 
1999. TPIC went into liquidation in 2009, leaving Austfam exposed to these potential liabilities. The Australian 
Prudential Regulation Authority (APRA) applied to place Austfam under judicial management using provisions 
inserted into the Insurance Act 1973 (Cth) (the Act) in 200810 . 

APRA wished to conduct an investigation under Part V of the Act into Austfam’s financial affairs to ascertain the 
extent of the liability exposure caused by the liquidation of TPIC. APRA sought and received orders for the 
appointment of a judicial manager on 3 July 2009.  Employees of the manager attended Austfam’s offices the 
same day, requesting access to Mr Porter’s hard drive. Mr Porter contacted his solicitor, Fiona Shand, because 
of concerns about confidentiality and a possible claim for legal professional privilege. As a compromise, it was 
eventually agreed with the judicial manager that the director’s hard drive would be imaged, the imaged copy 
kept by Ms Shand for safe keeping, and the hard drive would be returned to Mr Porter.

Subsequently,	‘APRA	conceived	a	desire	to	have	the	…	drive	for	itself’.	At	9.50am	on	5	August	2009,	two	
officers of APRA served upon Ms Shand a notice that required her, on pain of the commission of a criminal 
offence, to produce to APRA the hard drive stored in her safe (the notice to produce). The notice to produce 
had been issued by an APRA delegate two days before, on 3 August 2009, with the effect that production of the 
hard drive to APRA’s offices in Sydney was required by 4pm on the day of service. 

Ms Shand applied for and was granted an injunction against APRA enforcing the notice to produce, citing the 
unreasonableness of the time limit. Justice Perram issued an indemnity costs order against APRA for the urgent 
interlocutory proceedings, calling the decision to serve the notice two days after it was issued and just over six 
hours	before	it	was	due	to	be	complied	with	‘reprehensible’.	However,	the	status	of	the	notice	to	produce	was	
not finally determined until the present case.

On 20 August 2009, APRA had sought to issue a notice under section 55(1) of the Act requiring Austfam to 
show cause why APRA should not commence an investigation into the company’s affairs (the show cause 

10  Division 1 of Part VB Insurance Act 1973 (Cth).
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notice). APRA could only issue a notice to produce if a formal investigation into Austfam’s affairs was on foot, 
and an investigation could not be on foot unless a show cause notice was first served on Austfam. APRA served 
the show cause notice directly on the judicial manager, rather than at Austfam’s registered address.

Where a judicial manager is appointed in respect of a general insurer, the manager assumes all management 
functions of the general insurer and has a wide range of other powers, including the ability to bring and defend 
legal actions on behalf of, and in the name of, the general insurer. However, although the relevant provisions of 
the Corporations Act 2001 (Cth)11  allow for the service of a notice on a liquidator or administrator of a company, 
there is no equivalent provision to permit service on a judicial manager. In the circumstances, APRA may have 
validly served the show cause notice on Austfam by sending it to the company’s registered office, or by 
delivering a copy of the notice personally to a director of the company.

At trial, Ms Shand claimed the show cause notice was invalidly served and APRA’s investigation was outside its 
power, so the notice to produce was invalidly made. She argued that, unlike an administrator, liquidator or 
director, a judicial manager is not able to accept service on behalf of the general insurer. Justice Perram 
concluded that, despite the wide powers available to them under the Act, a judicial manager is indeed not an 
agent of the general insurer and therefore service of a document on a judicial manager does not constitute valid 
service.

However, with some hesitation, Justice Perram concluded that the fact that the show cause notice was not 
correctly served on Austfam did not invalidate APRA’s decision to embark upon an investigation into the affairs 
of the company. Justice Perram accepted APRA’s arguments that compliance with the steps prescribed by the 
Act was for the purposes of procedural fairness only, and that the legislature would not have intended that 
departure from those steps would invalidate the whole process. Accordingly, the application was dismissed.

This illustrates an important distinction between a judicial manager and an administrator or 
liquidator: the ability to accept service. It also shows that the Federal Court will not look kindly 
on unreasonable behaviour by APRA. However, insurers should not expect that an APRA 
investigation will be invalidated by the failure of APRA to comply strictly with the procedural 
requirements of the applicable legislation.

11  Section 109X.
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Proposed amendment of the Insurance Contracts Act

On 17 March 2010, the Insurance Contracts Amendment Bill 2010 (the Bill) was introduced into Federal 
Parliament. The Bill adopted a number of the recommendations made following the review of the Insurance 
Contracts Act 1984 (Cth) (the ICA) by Alan Cameron AM and Nancy Milne (the Review Panel) between 2003 
and 2005. On 19 July 2010, the Federal Parliament was prorogued for the federal election and the Bill lapsed. 
At this stage, it is not clear whether the new Federal Government will revive or reinstate the Bill. 

The Bill contained a number of significant changes to the ICA that are intended to correct perceived 
deficiencies and ambiguities in the ICA, particularly in relation to the duty of disclosure, and would bring a 
number of provisions concerning life insurance into line with the rules for general insurance. The Bill also 
contained measures intended to enhance consumer protection already available under the ICA in relation to 
unfair or harsh contract terms, including:

•	 extending	the	duty	of	utmost	good	faith	in	section	13	of	the	ICA	to	third-party	beneficiaries;	and

•	 empowering	the	Australian	Securities	and	Investments	Commission	(ASIC) to bring representative action for 
breaches of the utmost good faith provisions in s14 of the ICA, where there is a public interest in doing so. 

On balance, the Bill proposed less extensive changes than the amendments proposed in the exposure draft 
legislation released in 2007. Nonetheless, if the Bill were reinstated and implemented, insurers would need to 
make a number of significant changes to their operational and administrative procedures. 

Industry response to the Bill

Some consumer groups and academics criticised the Bill for failing to address adequately consumer protection 
from unfair contract terms.12 Despite being introduced into Parliament on the same day that the previous 
Federal Government released its options paper regarding unfair terms in insurance contracts (discussed in the 
following article), the Bill did not directly deal with unfair contract terms. Depending on the submissions 
received in respect of the options paper, any reinstatement of the Bill by the current Federal Government may 
be amended to include such consumer protection provisions.

 

 

12  Australian Financial Review,	‘Insured	not	protected	enough’,	18	March	2010,	p5.

http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintLegislativeandregulatorydevpt.pdf
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Unfair terms in insurance contracts

In March 2010, the Trade Practices Amendment (Australian Consumer Law) Act 2010 (Cth) (the Consumer 
Law Act) received Royal Assent. The Consumer Law Act regulates unfair contract terms in financial products 
(these amendments to the Australian Securities and Investments Commission Act 2001 (Cth) (the ASIC Act) 
were effective from 1 July 2010) and expands the Australian Securities and Investments Commission’s (ASIC) 
enforcement powers (these amendments were effective from 15 April 2010). However, it has limited application 
to insurance contracts, due to section 15 of the Insurance Contracts Act 1984 (Cth) (the ICA). 

The Senate Economics and Legislation Committee (the committee) recommended in September 2009 that the 
Federal Government introduce amendments to the ICA to provide to consumers a similar level of protection 
from unfair contract terms in insurance contracts as the national consumer law now provides. On 17 March 
2010, the previous Federal Government released an options paper inviting submissions from stakeholders to 
assist it in formulating its response to the committee’s recommendation concerning the ability of existing laws to 
protect consumers from unfair terms in insurance contracts. On the same day, the Insurance Contracts 
Amendment Bill 2010 (the ICA Bill), which proposed significant amendments intended to enhance consumer 
protection,	was	introduced	into	Parliament	(that	Bill	lapsed	due	to	the	2010	federal	election;	see	the	previous	
article,	‘Proposed	amendment	of	the	Insurance	Contracts	Act’).	

The paper called for stakeholder comments on the nature of the perceived problem of actual or potential 
consumer disadvantage arising from unfair insurance contract terms, the adequacy of existing insurance 
regulation and the options available to remedy the problem. The options paper closed for comment on 30 April 
2010 and has not progressed further due to the change in federal government. 

The options paper

The options paper identified five options that may prevent the problem of consumers suffering loss due to unfair 
terms in their insurance contracts (assuming there is such a problem):

•	 maintain	the	status	quo,	as	the	issue	is	adequately	addressed	by	s14	of	the	ICA	(as	amended	by	the	
proposed	ICA	Bill);	

•	 amend	s15	of	the	ICA	to	allow	it	to	operate	concurrently	with	the	unfair	contract	terms	provisions	introduced	
into the ASIC Act (which mirror the unfair contract terms provisions under the Consumer Law Act, for 
financial	services);	

•	 amend	the	ICA	to	include	protections	against	unfair	contract	terms,	which	are	similar	to	those	introduced	
into the ASIC Act but tailored for insurance contracts. Under this option, s15 of the ICA would continue to 
exclude	the	operation	of	the	unfair	contract	terms	provisions	in	the	ASIC	Act;	
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•	 enhance	the	existing	remedies	under	the	ICA	beyond	the	changes	that	were	then	proposed	in	the	ICA	Bill	
by,	for	example,	reversing	the	onus	of	proof	where	a	breach	of	s14	is	alleged	against	an	insurer;	or	

•	 encourage	industry	self-regulation	of	unfair	insurance	contract	terms,	eg	through	the	General	Insurance	
Code of Practice. 

Specifically, the previous Government sought stakeholder13 views on:

•	 the	extent	to	which	unfair	terms	in	insurance	contracts	are	causing	actual	or	potential	loss	or	damage	for	
consumers;	

•	 identification	of	any	existing	regulation	of	unfair	insurance	contract	terms	that	was	not	considered	in	the	
options	paper;	and	

•	 a	cost-benefit	analysis	of	each	of	the	five	options,	including	the	likely	qualitative	and	quantitative	(in	dollar	
terms) cost of each option, and any hurdles to their implementation. 

Impact

The options paper outlined significant amendments to the existing legal framework governing insurance 
contracts. In conjunction with the amendments to the ICA that were proposed in the ICA Bill, the package had 
the potential to impact materially on the legal relationship between insurers and consumers. The options for 
change outlined in the options paper would each, to a greater or lesser degree, reshape the existing regime, 
and, if implemented, would be likely to give rise to significant issues and uncertainties for the industry and 
consumers until clear judicial guidance on the proper interpretation and application of those new changes was 
available. Those affected would include insurers, intermediaries, insureds, third parties who have rights of 
access to insurance cover in certain circumstances, and ASIC. 

Comments

The options paper questioned the effectiveness of s14 of the ICA in protecting insureds from unfair terms in 
insurance contracts, noting, for example, that reliance by an insurer on an unfair term will not necessarily be a 
breach of the duty of utmost good faith. However, amendments to s14 that the ICA Bill proposed would have 
allowed ASIC to bring an action on behalf of the public where that section was not complied with, which could 
have increased access to remedies for insureds (and increased exposure to complaints for insurers). 

The options paper also acknowledged that s14 applies to all insurance contracts covered by the ICA. One 
criticism of proposals to extend the protections contained in the ASIC Act and the Consumer Law Act is that 
only	‘consumer	contracts’	in	standard	form	are	covered.	

13  Identified at [20] in the options paper as parties to insurance contracts, third-party beneficiaries to insurance cover, dispute resolution facilities, including industry-based 

systems and courts, and the insurance regulator.
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Given that criticism, if the outcome of the consultation process suggested there was a need to introduce greater 
protection from unfair terms in insurance contracts, it seems more likely that would be achieved by amendment 
of the ICA, either by introducing remedies relating to unfair contract terms along the lines of those provided by 
the	Consumer	Law	Act	or	by	amending	s14	to	make	it	more	‘consumer-friendly’,	by	reversing	the	onus	of	proof.	

Given that the ICA Bill that was then before Parliament did not make provision for consumer protection from 
unfair terms in terms similar to the Consumer Law Act, it is possible that, if the ICA Bill is revived or reinstated 
by the current Federal Government, it may be introduced in an amended form. 
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Abolition of the Fire Services Levy in Victoria

The Insurance Council of Australia (the Insurance Council) and the Australian insurance industry generally 
have called for the abolition of Fire Services Levies on property insurance premiums on grounds that these 
levies comprise an unfair and unsustainable tax. Recently, the Victorian Fire Services Levy was placed squarely 
on the agenda of the 2009 Victorian Bushfires Royal Commission (the Commission), largely due to the efforts of 
the Insurance Council. Continuing its long association with the Insurance Council’s campaign to have the Fire 
Services Levies abolished across Australia, Allens Arthur Robinson represented the Insurance Council before 
the Commission.

Introduction

On 27 August 2010, the Victorian Government announced that it would, by 1 July 2012, replace the current 
insurance-based funding model for Victoria’s fire services with a property-based charge. The Government’s 
announcement followed a recommendation by the Commission on 31 July 2010 for reform of Victoria’s fire 
services funding system. 

While the proposed reform follows the abolition of the Fire Services Levy in all other states and territories in 
Australia, other than New South Wales and, in part, Tasmania,14 it heralds a significant shift in the Victorian 
Government’s approach to fire services funding. Until August 2010, successive Victorian governments had 
steadfastly endorsed the current funding system.

The Victorian Fire Services Levy

Fire services in Victoria are funded by insurance companies, the state and local government. 

Under legislation, insurance companies must contribute 75 per cent of the annual estimated expenditure of the 
Metropolitan Fire Brigade (MFB), and the state and local government must each provide 12.5 per cent of that 
estimated expenditure.15 Similarly, insurance companies are statutorily required to contribute 77.5 per cent of 
the annual estimated expenditure of the Country Fire Authority (CFA) and the state is required to provide the 
balance, 22.5 per cent.16 

Insurance companies recoup their statutory contributions to the MFB and CFA through the imposition of fire 
services levies on insurance premiums for building and contents insurance. The amounts that the insurance 
companies pass on to their policyholders are determined by the companies themselves, with guidance from the 
Insurance Council.

14  In Tasmania, a Fire Services Levy applies to commercial policies only. 

15  Metropolitan Fire Brigades Act 1958 (Vic) s37. 

16  Country Fire Authority Act 1958 (Vic) s76.
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The Commission’s 64th recommendation

After receiving public submissions (including from many insurance industry participants) and hearing 
arguments and evidence for and against the current insurance-based funding system from Counsel Assisting 
the Commission, the Insurance Council, the Commonwealth of Australia, the State of Victoria, the Municipal 
Association of Victoria and consumer groups, the Commission recommended that:

 The State replace the Fire Services Levy with a property-based levy and introduce concessions for low-income earners.17 

In essence, the Commission determined that the Victorian Fire Services Levy should be abolished for reasons 
of:

•	 inequity	–	because	‘those	who	do	not	insure	or	who	under-insure	avoid	making	a	proportionate	contribution	
to the funding of fire services but are afforded the same protection as those with insurance. A 
disproportionate share of the cost of providing fire services benefiting the entire community rests on 
insurance policyholders.’18		Also,	the	current	fire	services	funding	model	‘places	an	unreasonable	tax	burden	
on insurance policyholders … Policyholders must pay three levels of taxation, each building on the 
preceding one. The interaction of the Fire Services Levy, the GST and stamp duty substantially increases the 
final	cost	of	insurance	to	consumers’;19 

•	 a lack of transparency	–	because	‘[t]here	is	no	accountability	in	relation	to	the	amount	the	insurance	
companies collect from their customers … nor … about how the revenue … gained is dealt with by 
insurance companies.’20	Also,	‘[t]here	is	no	legal	requirement	that	insurers	recover	the	cost	of	making	
statutory contributions[,] … that they explicitly identify such a charge to consumers … [or] that the amount 
of	the	levy	equate	to	the	amount	of	the	statutory	contribution’;21 and

•	 inefficiency – the Commissioners noted and dismissed what had previously been relied upon as one of the 
more	significant	rationalisations	for	retaining	the	current	fire	services	funding	system	–	specifically,	that	‘the	
charge imposed on the purchasers of insurance, being a percentage of their insurance premium, reflects 
the insurer’s assessment of the fire risk associated with what is being insured’.22 

The Commissioners looked closely at the property-based funding systems in South Australia and Western 
Australia and concluded that Victoria could benefit from the experiences of Queensland (in 1985), South 
Australia (in 1999), Western Australia (in 2003) and the Australian Capital Territory (in 2006-07) in 
implementing property-based models, when determining:

17		‘The	2009	Victorian	Bushfires	Royal	Commission	Final	Report’	(Volume	2	–	‘Fire	Preparation,	Response	and	Recovery’),	31	July	2010,	385. 

18  Ibid 382. 

19  Ibid 383. 

20  Ibid 384. 

21  Ibid. 

22 Ibid 382.
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•	 the	range	of	services	to	be	funded;

•	 the	revenue	base	–	for	example,	whether	vehicles	would	be	included	in	the	scheme;

•	 the	levy	rate;

•	 the	potential	to	adjust	the	levy	rate	to	reflect	risk;

•	 the	collection	agency	–	whether	revenue	would	be	collected	by	a	single	agency,	such	as	the	State	Revenue	
Office,	or	multiple	agencies,	such	as	local	governments;

•	 transition	arrangements;	

•	 the	possibility	of	establishing	a	single	fund	from	which	CFA	and	MFB	services	are	funded;	and

•	 the	way	in	which	uninsured	property	owners	with	low	incomes	could	be	provided	for.23 

Transitioning from an insurance-based model to a property-based system

The Victorian Government has confirmed that it will undertake further work to finalise the design and 
implementation of a property-based levy and, following consultation with stakeholders, will release a White 
Paper setting out the final design of a levy in late February 2011, which will replace the Fire Services Levy by 1 
July 2012. 

It has confirmed that the design of the levy will need to:

•	 reflect	property	values;

•	 generate	the	same	level	of	funding	for	the	MFB	and	CFA	as	the	existing	levy	provides;

•	 collect	no	more	revenue	than	would	be	collected	under	the	current	model	(at	the	time	the	new	levy	
commences),	including	duties	and	taxes;	and

•	 ensure	that	a	50	per	cent	concession	will	be	available	to	low	income-earners.24 

The Victorian Government has also stated that during the transition period:

 …it will be particularly important to ensure that lower costs for insurance companies are passed on to policy holders 
through lower premiums. The transitional arrangements that Western Australia adopted through a similar reform 
included a Memorandum of Understanding with the insurance industry and it may be appropriate to include a role for 
the Essential Services Commissioner in monitoring this.25

In light of the Victorian Government’s comments above, the Insurance Council, and the Australian insurance 
industry generally, will inevitably play an integral role in the transition to the new funding system. This seems 
likely to include the implementation of a program to ensure that the abolition of the existing levy delivers costs 
savings to policyholders across Victoria.

23  Ibid 384-5. 

24		State	Government	of	Victoria,	Department	of	Treasury	and	Finance,	‘Terms	of	Reference	–	Fire	Services	Funding	Review’,	1-2. 

25  Ibid 4.
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Enhancement of APRA’s powers over life and general insurers

We have previously reported on a number of amendments to legislation governing life and general insurers that 
have strengthened the powers of the Australian Prudential Regulation Authority (APRA) in recent years. In 
January 2010, further amendments were announced by Chris Bowen (the then Minister for Financial Services, 
Superannuation and Corporate Law) to legislation governing banks and insurers. 

The Financial Sector Legislation Amendment (Prudential Refinements and Other Measures) Act 2010 (the Act) 
was passed in June 2010 and introduced amendments to a number of current Acts, including the Life 
Insurance Act 1995 (Cth) and the Insurance Act 1973 (Cth). These amendments are intended to enhance 
substantially APRA’s powers in respect of regulated entities and, in some cases, their corporate groups, and, in 
particular, are intended to strengthen APRA’s powers to manage a financial sector crisis. The review of APRA’s 
powers to manage a financial crisis is consistent with developments overseas, with countries such as the UK 
and the US having sought to review and strengthen their financial frameworks. 

In summary, the amendments enhance APRA’s powers to: 

•	 investigate	and	detect	risks	to	prudentially	regulated	institutions	and	the	financial	system,	and	to	promote	
financial	system	stability;	

•	 compel	compliance	with,	and	rectify	breaches	of,	prudential	requirements;	

•	 act	when	regulated	financial	institutions	are	at	risk	of	experiencing	financial	distress	and	to	ensure	that	
distress	is	resolved	without	undermining	financial	stability;	

•	 administer	the	Financial	Claims	Scheme	(FCS), which protects deposits in Australian banks, credit unions 
and	building	societies	and	eligible	policyholders	of	general	insurers;	and	

•	 collect	data	that	APRA	or	the	government	requires	to	identify	and	respond	to	developments	in	the	financial	
sector. 

General powers to regulate life and general insurers

APRA’s general powers to regulate life and general insurers have been enhanced in the following ways:

•	 APRA	may	now	make	prudential	standards	for	consolidated	general	insurance	groups	as	a	whole,	or	with	
respect to parts of a consolidated general insurance group.

•	 APRA	can	exclude	assets	or	amounts	from	being	included	by	a	general	insurer	as	‘assets	in	Australia’	by	
prudential standard. Amendments have also been made to the Insurance Act to clarify that in a liquidation, 
a general insurer’s assets in Australia must firstly be applied to meet its liabilities in Australia.

•	 APRA	may	set	criteria	by	legislative	instrument	for	granting	an	authorisation	to	carry	on	a	regulated	business	
in Australia, or to become a non-operating holding company (NOHC) in respect of a regulated business.



89

•	 Where	APRA	revokes	a	life	or	general	insurer’s	authorisation,	it	may	provide	that	the	authorisation	continues	
in effect in relation to a specified matter or specified period, as though the revocation had not happened, for 
the purposes of a prudential law.

•	 Amendments	have	also	been	made	to	enhance	APRA’s	direction-making	powers:

•	 in	respect	of	a	material	deterioration	in	a	life	or	general	insurer’s	financial	condition	(previously,	a	direction	
could	only	be	issued	where	the	deterioration	is	both	material	and	‘sudden’);	and

•	 in	respect	of	a	subsidiary	of	a	general	insurer,	life	insurer	or	authorised	NOHC.

APRA’s failure management powers

In addition to its general powers, a number of amendments were made to APRA’s failure management powers 
in respect of life and general insurers. In particular:

•	 A	person	seeking	to	appoint	an	external	administrator	to	a	general	insurer	or	life	insurer	must	provide	APRA	
with a copy of the application for the appointment, and a copy of all the documents that will be filed in 
support of that application.

•	 The	amendments	clarify	that	APRA	has	the	right	to	be	heard	in	proceedings	related	to	the	replacement	of	a	
judicial manager.

•	 Further	amendments	have	been	made	to	the	judicial	management	provisions,	so	that	a	judicial	manager	of	
a general insurer or life insurer is vested with the powers of the board of directors of the insurer. This aligns 
the powers of a judicial manager of an insurer with the powers of a statutory manager under the Banking 
Act 1959 (Cth).

Business transfers and recapitalisation

APRA has new powers to order an insurer to recapitalise or to transfer its business to a third party. In particular:

•	 APRA	can	now	direct	a	general	or	life	insurer	to	recapitalise	in	circumstances	equivalent	to	those	that	would	
previously allow APRA to appoint a judicial manager to those entities. It is a criminal offence for an insurer to 
fail to comply with such a direction issued by APRA in certain circumstances.

•	 Amendments	have	been	made	to	the	Financial Sector (Business Transfer and Group Restructure) Act 1999 
(Cth) to permit APRA to require the compulsory transfer of a general insurance business to another general 
insurer (that legislation previously only applied to life insurers and authorised deposit-taking institutions).

•	 In	certain	circumstances,	APRA	can	require	a	compulsory	transfer	of	aspects	of	a	life	or	general	insurer’s	
business to another entity that is not an authorised insurer.
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APRA’s investigation powers

Amendments have also been made to clarify the following in respect of APRA’s investigation powers:

•	 APRA	may	commence	or	continue	an	investigation	after	a	regulated	entity	enters	external	administration.

•	 A	person	cannot	fail	to	comply	with	a	requirement	to	provide	information	or	produce	books	or	documents	to	
APRA on the ground that the person might be disqualified as a result.

•	 Life	and	general	insurers	must	keep	records	relating	to	their	insurance	business	in	Australia	at	a	location	
notified to APRA and those records must be kept in, or be readily convertible into, English.

Finally, the Act made amendments to harmonise the requirements of auditors and actuaries under insurance 
and banking legislation, and effected changes to the financial sector levies frameworks that were recommended 
by the 2009 Report of the Review of Financial Sector Levies. 

The Treasury received nine submissions during the consultation process, none of which raised major concerns 
about the exposure draft legislation released for comment in January 2010.

Corporations Amendment Regulations 2010

On the same day as the exposure draft legislation was released for comment, the Corporations Amendment 
Regulations 2010 (the Regulations) were released for public consultation. The Regulations were passed in 
March 2010 and will require general insurers to provide information relating to the FCS in their product 
disclosure statements, with effect from October 2011.
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Enhancements to the prudential framework for life insurance companies

On 4 March 2010, the Australian Prudential Regulation Authority (APRA) released a package of new and 
updated prudential standards to enhance the prudential framework for life insurance companies.

The package consisted of three revised and one new prudential standard, along with a response paper26  that 
addressed submissions received from industry in response to the consultation package released by APRA on 7 
May 2009.27  These changes focus on two areas of the life insurance prudential standards:

•	 audit	and	actuarial	requirements;	and

•	 governance	and	fit	and	proper	requirements.

The new and revised prudential standards took effect from 1 July 2010.

Audit and actuarial requirements

As part of the package of new and updated prudential standards, the old Prudential Standard LPS 310 Audit 
and Actuarial Requirements has been split into two separate prudential standards:

•	 Prudential	Standard	LPS 310 Audit and Related Matters;	and

•	 Prudential	Standard	LPS 320 Actuarial and Related Matters.

APRA also made some limited amendments to the content of the audit and actuarial requirements for life 
insurance companies, in order to clarify the requirements and align them more closely with the equivalent 
requirements for authorised deposit taking institutions (ADIs) and general insurers. In particular, the revised 
prudential standards impose obligations on life insurance companies to ensure that both the appointed actuary 
and appointed auditor have access to their relevant records and are fully informed of the prudential 
requirements applicable to the life insurance company. The revised prudential standards also clarify that the 
appointed actuary and appointed auditor must be fit and proper.

A further amendment is the introduction of special purpose reviews to both the audit and actuarial 
requirements. LPS 310 and LPS 320 now provide that APRA may require the appointed auditor or the 
appointed actuary (respectively) to supply a report on a particular aspect of the life insurance company’s 
prudential reporting, risk management systems or financial position. The prudential standards also allow for the 
special purpose review to be undertaken by another suitably qualified auditor or actuary. The consultation paper 
notes that such special purpose reviews are typically targeted towards a particular area of prudential interest to 

26  APRA, Enhanced Supervision of Life Companies, response to submissions, 4 March 2010. 

27  APRA, Enhanced Supervision of Life Companies, discussion paper, 7 May 2009.
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APRA, and that APRA will typically define the scope and purpose of the report required by the auditor or 
actuary.

Governance and fit and proper

APRA has made some revisions to Prudential Standard LPS 510 Governance and Prudential Standard LPS 520 
Fit and Proper to extend these prudential standards to non-operating holding companies (NOHCs) of life 
insurance companies. These changes follow the passage of the Financial Sector Legislation Amendment 
(Enhancing Supervision and Enforcement) Act 2009 (Cth), which granted APRA power to regulate NOHCs of life 
insurance companies and to determine prudential standards for NOHCs. APRA will apply the same governance 
and fit and proper standards that had already applied in the case of NOHCs of ADIs and general insurers.

The amendments to LPS 510 mean that the board of a NOHC will be subject to the same governance 
requirements as the board of a life insurance company. In particular, the board of a NOHC must now comprise 
a majority of independent directors, and the chairperson must be an independent director. A board audit 
committee and dedicated internal audit function is also a requirement of a NOHC. The NOHC board must also 
have a policy on board renewals and performance assessment.

In addition, the amendments to LPS 520 mean that the responsible persons of a NOHC are subject to the same 
fit and proper requirements as the responsible persons for a life insurance company. This means that a NOHC 
must have a written fit and proper policy, and the fitness and propriety of a responsible person of a NOHC must 
generally be assessed before that person’s initial appointment and then re-assessed annually (or as close as 
practicable to annually). Finally, a NOHC must take all prudent steps to ensure that a person is not appointed to, 
or does not continue to hold, a responsible person position for which they are not fit and proper. 
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APRA looks to update capital standards and group prudential supervision 

The Australian Prudential Regulation Authority (APRA) released a discussion paper in May 2010 on updating 
capital standards for general insurers and life insurers.28 This followed another on proposals to extend the 
current prudential supervision framework to Level 3 conglomerate groups to protect individual entities from 
contagion risks associated with conglomerate group membership.29 The discussion papers reflect two of the 
items on APRA’s substantial policy agenda for the next few years.

Proposed changes to capital requirements

In its discussion paper Review of Capital Standards for General Insurers and Life Insurers, APRA proposes to 
introduce a common framework for required capital and eligible capital across general insurers and life 
insurers. In particular, APRA is proposing the introduction of a three-pillar supervisory approach for insurers, 
which is similar to that already in place for authorised deposit taking institutions (ADIs) The three pillars are:

•	 Pillar 1 — quantitative requirements in relation to required capital, eligible capital and liability valuation so 
as to comprise capital charges to cover asset risk, asset concentration risk, insurance risk, insurance 
concentration	risk	and	operational	risk;	

•	 Pillar 2 — the supervisory review process, which includes the supervision of insurers’ risk management and 
capital	management	practices,	and	may	include	a	supervisory	adjustment	to	required	capital;	and	

•	 Pillar 3 — disclosure requirements designed to encourage market discipline.

The minimum level of capital an insurer would be required to hold at all times would be the total required 
capital amount, referred to as the Prudential Capital Requirement (PCR). The PCR would consist of the 
prescribed capital amount (Pillar 1), plus any supervisory adjustment applied by APRA under Pillar 2. It is 
envisaged that APRA would apply a supervisory adjustment in circumstances where it considers that an 
insurer’s prescribed capital amount does not adequately account for all its risks – for example, if there are 
particular strategic or reputational risks faced by an insurer. 

For general insurers, the proposed capital requirements broadly correspond to the existing Minimum Capital 
Requirement (including any additional capital that APRA may determine is necessary in particular cases). For 
life insurers, the two existing requirements for solvency and capital adequacy would be replaced by a single 
measure of a required capital. This is a more substantial change for life insurers. The measure would be 

28  APRA, Review of Capital Standards for General Insurers and Life Insurers, discussion paper, 13 May 2010. 

29  APRA, Supervision of Conglomerate Groups, discussion paper, 18 March 2010.
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compared with the life insurer’s capital base, rather than the current solvency and capital adequacy 
requirements that are compared with total assets. It is anticipated that this new measure will provide a clearer 
and more accurate view of the financial position of a life insurer, and it should therefore be of benefit to the 
board and management of life insurers.

Supervision of conglomerate groups

To date, APRA’s group supervision requirements have been limited to ADIs and general insurer groups that 
operate primarily within a single industry (Level 2 Supervision framework). While APRA has acknowledged that 
its current industry-based approach has worked reasonably well until now, the international experience during 
the global financial crisis has highlighted the risk of contagion posed by the failure of one entity within a 
conglomerate group. 

The Supervision of Conglomerate Groups discussion paper considers the extension of capital, governance and 
risk management standards to groups that have material operations in more than one APRA-regulated industry, 
or have one or more material unregulated entities (Level 3 Supervision framework). APRA’s preliminary 
assessment of potential Level 3 groups suggests that between 10 and 15 groups consisting of approximately 65 
APRA-regulated entitles will be subject to the proposed Level 3 group supervision.

The capital management proposals for Level 3 groups are anticipated to supplement existing capital 
requirements at Level 1 and Level 2, and are therefore expected to have a relatively small impact on existing 
capital holdings by affected groups. 

APRA’s proposal is to require a Level 3 head entity to establish and maintain an appropriate capital 
management plan to manage and monitor the group’s risk, capital requirements and group relationships, as 
well as the disposition of capital across the group. APRA has proposed that the total capital of the Level 3 group 
must be in excess of required capital and, within the surplus, an amount can be transferable within the group 
without affecting the capital adequacy of any one member. This is intended to provide an opportunity for 
flexibility in managing capital across the group by allowing groups to determine where they will hold capital.

Impact of the proposed changes to capital standards

The proposed changes would result in capital requirements that are more consistent across ADIs, general 
insurers and life insurers. This is intended to improve the ability of all stakeholders to understand APRA’s capital 
requirements and, in particular, would simplify risk management for corporate groups that have entities in more 
than one APRA-regulated industry. 

The proposed changes are likely to result in many insurers having different capital requirements from what they 
have currently, although it is difficult to anticipate the precise impacts at this stage. APRA intends that the 
changes should result in simpler and more risk-sensitive capital requirements. Accordingly, insurers with assets 



95

that are well matched to liabilities, or with well-constructed reinsurance arrangements, should benefit from lower 
capital requirements than would apply to insurers where this is not the case. 

Next steps

The Review of Capital Standards discussion paper is the first major outcome of APRA’s review process. The next 
steps are:

•	 the	release	of	three	supplementary	technical	papers,	two	of	which	were	released	on	12	July	–	Asset risk 
capital charge for both general and life insurers and Capital base and insurance risk charge for life insurers. 
Submissions for these two papers were due by 29 October 2010. The third technical paper – Insurance 
concentration risk capital charge for general insurers – was released by APRA on 30 September 2010, with 
submissions	due	by	15	November	2010;

•	 on	6	August,	APRA	invited	insurers	to	participate	in	a	quantitative	impact	study,	with	responses	due	by	29	
October	2010;	and	

•	 a	response	paper	and	draft	prudential	standards,	which	were	scheduled	to	be	issued	in	late	2010,	following	
an assessment of the submissions received on this discussion paper, the technical papers and the 
quantitative impact study. At the time of writing, the response paper and draft standards had not been made 
available.

In regard to the Supervision of Conglomerate Groups discussion paper, the next step is for APRA to prepare 
draft prudential standards and draft reporting standards for public consultation.

APRA envisages issuing final prudential standards during 2011, with a view to commencement of the Level 3 
group supervision in 2012.
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APRA proposals for cross-industry standards 

The Australian Prudential Regulation Authority (APRA) has released a discussion paper outlining its proposal to 
consolidate certain prudential standards that currently apply on an industry-specific basis to APRA-supervised 
entities (authorised deposit-taking institutions (ADIs), general insurers, life companies, and authorised and 
registered non-operating holding companies (NOHCs)). A single cross-industry prudential standard will replace 
the existing industry-specific prudential standards for outsourcing, business continuity management, 
governance and fitness and propriety respectively. The consequent changes to prudential practice will be slight, 
particularly in relation to general and life insurance entities.

The discussion paper

On 22 December 2010, APRA released the paper Consolidating prudential standards: Outsourcing, Business 
Continuity Management, Governance and Fit and Proper. The proposed consolidation will involve the revocation 
of 12 existing industry prudential standards and their replacement with four standards that have cross-industry 
application. APRA stated that the purpose of the consolidation is to:

 ensure that identical behavioural risks across prudentially regulated industries are subject, to the extent appropriate, to 
identical prudential requirements. This approach will improve industry’s ability to understand and comply with the 
prudential requirements and will improve APRA’s efficiency and effectiveness in supervising the relevant behaviour.

Specific requirements that currently apply to a single APRA-regulated industry will largely be preserved in the 
new cross-industry prudential standards and clearly expressed as applicable only to that industry. 

Proposed new standards

The changes to be made to the standards as a result of the consolidation are not expected to be significant.

•	 The	proposed	consolidated	standards	for	outsourcing	and	business	continuity	management	will	now	
explicitly apply to foreign branches of insurers and ADIs. This is an alteration for clarity, and does not change 
the current position.

•	 Under	the	proposed	consolidated	governance	standard,	the	auditor	of	a	NOHC	will	need	to	meet	the	
independence requirements.

•	 APRA	proposes	to	include	a	provision	in	the	consolidated	prudential	standards	under	which	it	may	exercise	
powers and discretions under the standard, including (but not limited to) discretions to approve, impose, 
adjust or exclude specific prudential requirements in relation to one or more specified APRA-regulated 
entities or authorised and registered NOHCs.
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Comments

APRA invites comments on the proposed consolidation and changes (but not the standards generally). 
Submissions should be made no later than 25 March 2011.



98

Proposals in respect of financial advice and commissions

In April 2010, the Federal Government announced wide-reaching reforms on the future of financial advice in 
Australia following a number of high-profile corporate collapses involving retail investors (i.e individuals and 
primarily	‘unsophisticated’	investors).	The	proposed	reforms	include	a	ban	on	the	following	types	of	‘conflicted	
remuneration structures’:

•	 all	commission	payments;	and	

•	 any	form	of	payment	relating	to	volume	or	sales	targets	(including	employee	sales	and	volume	targets),

from any financial services business, where those payments relate to the distribution and provision of advice for 
‘retail’	financial	products	(ie	those	issued	to	individuals/‘unsophisticated’	investors).

The measures are targeted at removing the current potential for product providers to influence adviser 
recommendations. There are some key exclusions from the proposed bans, including, relevantly, for risk 
insurance products, as outlined below.

The reforms will instead introduce an adviser charging regime where financial advice is provided to retail clients.

The reforms have not yet been released in draft form and it is anticipated that a version will be available for 
public exposure in mid-2011. The majority of the reforms will commence from 1 July 2012.  Treasury held 
public information sessions on the reform package in major capital cities around Australia in June and July 
2010.  A second round of sessions has been scheduled for Adelaide, Brisbane, Melbourne, Perth and Sydney 
between 28 February and 4 March 2011.

Exclusion of risk insurance from proposed reforms

The ban on conflicted remuneration structures will not initially apply to risk insurance. The exclusion of risk 
insurance from the ban encompasses risk insurance written by a life insurer registered with the Australian 
Prudential Regulation Authority (APRA) and all insurance written by a general insurer authorised by APRA.

The rationale for this exclusion is that the Government recognises that insurance has features different from 
those of investment products, including the fact there are no investment funds that might be used to pay for 
advice. Therefore, concerns about affordability and the potential for under-insurance need to be addressed.

Treasury will be consulting on whether to extend the ban to risk insurance. The focus will be on life insurance, 
including life insurance bundled with superannuation, but general insurance will also be considered. 
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ASIC considers requirements for general insurance sales by telephone

In October 2010, the Australian Securities and Investments Commission (ASIC) released Consultation Paper 
144: Giving a PDS during telephone sales of general insurance products (CP 144) regarding the requirement to 
provide a retail client with a product disclosure statement (PDS) in circumstances where the client is invited to 
apply for a general insurance product (through the provision of a quote for a particular insurance policy) during 
a telephone call. If relief is made available by ASIC following the consultation process, this will facilitate the 
marketing of general insurance products by telephone. 

Under the Corporations Act 2001 (Cth), the provision by an insurer of a quote may constitute an invitation to 
apply for the issue of an insurance policy on the terms specified in the quote. As the quote may constitute an 
‘offer	to	issue’	a	policy,	a	PDS	must	technically	be	given	at,	or	before,	the	time	the	quote	is	provided.

Why has ASIC released the consultation paper?

ASIC has received submissions from the general insurance industry that the requirement to give a PDS at, or 
before, the time of making an invitation to apply for the issue of a financial product is not appropriate where:

•	 a	retail	client	is	invited	to	apply	for	the	issue	of	a	general	insurance	product	in	the	form	of	a	quote	for	the	
premium	payable	on	a	particular	insurance	policy;	and	

•	 the	quote	is	given	during	the	course	of	a	telephone	call.

ASIC does not have sufficient information about whether the current limitations on the ability to provide a quote 
during a telephone call with a retail client are a widespread practical problem for the general insurance industry 
that warrants either class order relief or law reform.

What does the consultation paper consider?

ASIC is considering whether it would be appropriate to give class order relief to:

•	 allow	quotes	for	general	insurance	products	to	be	provided	in	the	course	of	telephone	calls	without	needing	
to	give	a	PDS	at,	or	before,	the	time	when	the	quote	is	provided;	and

•	 require	a	regulated	person	who	provides	a	quote	without	giving	a	PDS	to	instead:

•	 give	the	client	the	PDS	as	soon	as	practicable	after	giving	the	quote,	and	before	the	client	applies	for	the	
policy	that	is	the	subject	of	the	quote;	and	

•	 provide	the	retail	client	with	certain	information	before	or	at	the	time	the	quote	is	provided,	including	
advising the client that:
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•	 the	client	will	have	to	disclose	personal	information	in	order	to	receive	a	quote;	

•	 receiving	a	quote	does	not	bind	the	client	to	a	legal	obligation;	and

•	 a	PDS	will	be	provided	as	soon	as	practicable	and	that	the	client	should	consider	the	information	in	
the	PDS	before	deciding	whether	to	apply	for	the	insurance	product;	and

•	 by	receiving	the	quote,	the	client	is	not	covered	by	an	interim	insurance	policy	(unless	also	offered	in	
the phone call).

What does this mean for insurers?

There is an existing concession to the PDS provision requirement for risk insurance products, which allows a 
retail client to instruct expressly that a risk insurance product be issued immediately, in circumstances where a 
PDS has not yet been issued. The retail client must still be sent a PDS as soon as practicable following the call. 
CP 144 does not propose to make any amendments to that existing concession for risk insurance products.

ASIC makes it clear that any relief to be made available as a result of this consultation will not undermine 
existing protections for retail clients where an insurance policy is issued during, or because of, an unsolicited 
telephone call, including the anti-hawking provisions and the requirement in s992A(3)(a) of the Corporations 
Act that a PDS must be provided before a retail client becomes bound by an insurance policy. 

Rather, ASIC is considering how it may streamline the process for providing telephone quotes in a telephone call 
with a retail client, in circumstances where the provision of a quote may technically constitute an offer to issue a 
general insurance product.

ASIC invites feedback from consumers, product issuers and financial services professionals on whether:

•	 the	current	PDS	requirements	result	in	significant	commercial	difficulties	for	general	insurers	marketing	their	
products	to	retail	clients	in	an	efficient	and	cost-effective	way;	and	

•	 consumer	detriment	would	likely	result	from	the	proposed	change.

ASIC sought feedback on these proposals by 9 December 2010. Any class order relief resulting from the 
consultation	process	was	expected	to	be	released	in	January	2011;	however,	at	the	time	of	writing	the	terms	of	
the proposed relief had not been made available.
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Greater certainty about online financial services disclosures

Product disclosure statements (PDSs) and other disclosure documents are often lengthy, cumbersome 
documents that are expensive for the provider to produce and post and inconvenient for the receiving 
consumer. While electronic delivery is lawful in certain circumstances, there is uncertainty about what specific 
practices the law allows. ASIC has released guidelines and a class order to facilitate the use of electronic 
disclosure.

Current uncertainty

Although it is possible for PDSs, financial services guides (FSGs) and statements of advice (SOAs) to be made 
available in a manner agreed to by a client or their agent, the Corporations Regulations 2001 require that these 
documents be delivered in a way that allows the provider to be satisfied, on reasonable grounds, that the client 
or the client’s agent has received the document.

While this could be satisfied by including an attachment with an email to a person’s nominated account, 
attachments are impractical because of the large size of the file, and undesirable because of the risks involved 
in being mistaken for, or associated with, fraud, spam or malicious code. Hyperlinks or website addresses are 
the best delivery mechanisms, but result in difficulties in confirming that the recipient has actually accessed the 
document.

Relief

On 13 December 2010, ASIC released Regulatory Guide 221: Facilitating online financial services disclosures 
(RG 221) and Class Order [CO 10/1219]. This relief enables providers to deliver:

•	 PDSs,	FSGs	and	SOAs	by	sending	a	written	(paper	or	electronic)	notice	with	a	reference	to	a	website	
address	where	the	disclosure	can	be	found;	and

•	 PDSs	and	FSGs	by	sending	an	email	with	a	hyperlink	to	the	disclosure.

SOAs may not be delivered by a hyperlink as there is a greater concern about security risks with these 
documents, which may contain personal information about the client.

The client or the client’s agent must agree to receive the disclosure in this way for the relief to apply. The 
consent may be verbal or in writing, but must be express. If the person has not provided consent, that person 
must still receive a paper copy of the relevant disclosure.  
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Guidance on good practice

RG 221 contains practical guidance for entities that wish to rely on the class order. This addresses some of the 
difficulties for customers in relying on documents viewed in a browser by requiring entities to maintain historical 
versions, ensure electronic documents are clearly identified, and provide the ability to download copies. It also 
makes clear that disclosure documents should not be delivered in such a way that potentially exposes clients to 
security risks, such as phishing.



103

Status of pre-contractual representations

Case Name:
Zhu Yong Zhen v American International Assurance 

Co, Ltd & Another

Citation:
[2010]	4	SLR	1051;	[2010]	SGHC	238,	High	Court,	

Justice Tan Lee Meng

Date of Judgment:
16 April 2010

Issues:
	 •	Life	insurance

•	Effect	of	a	pre-contractual	policy	benefit	illustration

In this case, a policy benefit illustration provided to an insured before purchasing a life insurance 
product was held to have no contractual effect. 

In 1993, Zhu Yong Zhen (Ms Zhu) purchased a life insurance policy from American International Assurance Co, 
Ltd (AIA). The policy was for an assured sum of S$200,000, for which Ms Zhu would pay an annual premium 
of S$3883 (the policy). Ms Zhu was entitled to receive dividends from the policy every year.

The	policy	included	a	‘critical	year’	feature,	which	refers	to	the	projected	last	year	in	which	the	plaintiff	would	
have	to	make	out-of-pocket	annual	premium	payments.	After	the	‘critical	year’	point,	the	annual	premiums	
would be paid from the policy’s declared and accumulated dividends. The policy would effectively be self-
sustaining, and Ms Zhu would not need to make any further out-of-pocket payments for the annual premiums 
once	the	‘critical	year’	had	been	reached.

Before purchasing the policy, Ms Zhu met with a representative of AIA and was handed a policy benefit 
illustration (the PBI), which provided an illustration of items such as annual premiums, current year dividends 
and cash surrender values for a 30-year period. The values contained in the PBI were for an assured sum of 
S$100,000, and the annual premium value stated in the PBI was S$2091. The PBI included a reference to 
‘Critical	Year:	16’.	The	PBI	expressly	stated	that	the	interest	rates	and	future	dividends	were	not	guaranteed	and	
were provided for illustration purposes only. 

After receiving the PBI, Ms Zhu submitted an application form to AIA in May 1993 and a policy was 
subsequently	issued.	The	policy	wording	stated	that	‘this	policy	and	the	application	for	it,	a	copy	of	which	is	
attached to and made part of the policy, constitute the entire contract’ (the entire agreement clause). The 
application form also contained a declaration whereby the applicant declared that no statement, information or 
agreement made or given to the applicant was binding on AIA, unless reduced in writing and approved by an 
officer specified in the policy.

Ms Zhu claimed that her policy would have reached the critical year point in 2008, after which she would not 
have to make any out-of-pocket annual premium payments. In 2008, Ms Zhu was informed that she would 
need to make out-of-pocket premium payments beyond 2008 as the critical year on the actual policy that was 
issued was later than 2008. 

The issue in this case was whether the PBI had contractual effect and/or was enforceable against AIA.

The court held that the PBI did not have contractual effect. First, the PBI was not an offer. It was clear from its 
terms that it did not contain any definite promise to be bound. Moreover, its terms were fundamentally 

http://www.aar.com.au/pubs/ari/ari2011pdfs/PrintAsiareview.pdf
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uncertain as it was replete with undefined terms. Secondly, there was no acceptance of the PBI by Ms Zhu, 
even if the PBI was assumed to be an offer. Thirdly, there were no grounds to conclude that either party had 
any intention to be bound by the terms of the PBI. 

Notwithstanding that the PBI had no contractual effect, the court also held that it would not be enforceable 
against AIA in any event because of the entire agreement clause contained in the policy. 

This case illustrates the importance of entire agreement clauses within policies of insurance as a 
way to further ensure that pre-contractual statements or representations do not form part of the 
policy.
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Double insurance and claims for contribution between contractors

Case Name:
SHC Capital Ltd v NTUC Income Co-operative Ltd

Citation:
[2010]	4	SLR	965;	[2010]	SGHC	224,	High	Court,	

Justice Chan Seng Ong

Date of Judgment:
5 August 2010

Issues:
	 •	Double	insurance
	 •	Contribution	and	reimbursement	

In this case, the insured was indemnified under a workmen’s liability policy in circumstances 
where the insurer was not actually on risk. This proved fatal to its later claim for reimbursement 
from an insurer who was. 

Background

In 2005, there was an industrial accident involving a workman at premises belonging to, and occupied by, 
Pan-United Concrete Pte Ltd. Pan-United had engaged Simei Engineering & Trading as its main contractor, 
who, in turn, engaged EIN Engineering and Construction and Hup Hin Trading Co Pte Ltd as its sub-contractors. 
Hup Hin, in turn, arranged for Hock Swee Seng Construction and Transportation to supply a mobile crane and 
crane operator for the project. 

One of the workman employed by EIN, Omar Bin Hoydeen, suffered serious injuries when he was struck by the 
metal chains attached to the boom of a mobile crane on the worksite.

Mr Omar commenced proceedings seeking damages for his personal injuries from a number of defendants and 
judgment by consent was entered against the following parties with the following apportionment of liability:

•	 Pan-United	as	occupier	of	the	premises	 10	per	cent

•	 EIN	as	his	employer	and	Simei	as	the	main	contractor	(collectively)	 26.7	per	cent

•	 Hock	Swee	Seng	as	owner	and	operator	of	the	mobile	crane	 53.3	per	cent

The remaining 10 per cent of liability related to Mr Omar himself as the court found that there had been 
contributory negligence on his part.

Damages were assessed and the full amount of EIN and Simei’s joint liability (S$317,664) was paid by SHC 
Capital Ltd under workmen’s liability policies issued by it to both companies.

At all relevant times, Pan-United was insured under a separate workmen’s compensation policy with NTUC 
Income Insurance Co-operative Ltd which also extended cover to EIN and Simei (in their capacity as Pan-
United’s subcontractors). 

The SHC policies each contained a clause that excluded liability on SHC’s part if the insured had been insured 
by any other workmen’s liability policy. It was not disputed between the parties that the wording of the clause 
was sufficient to exclude SHC’s liability to indemnify EIN and Simei if they had been double-insured. 
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After SHC had indemnified Simei and EIN, and NTUC had indemnified Pan-United, SHC commenced 
proceedings seeking a declaration from the court that NTUC was liable to make a contribution to SHC for either 
100 per cent or 50 per cent of the amounts it had already paid out to Simei and EIN.

Justice Chan held that it was clear from the respective insuring clauses in each policy that both EIN and Simei 
had been double insured in respect of liability for injuries of their employees. 

EIN

•	 As	Mr	Omar	was	EIN’s	employee	both	the	NTUC	policy	and	the	SHC	policy	issued	to	EIN	were	on	risk	
insofar as EIN’s liability to Mr Omar was concerned. EIN was therefore double insured. 

•	 The	SHC	policy	excluded	liability	where	cover	was	available	under	another	policy.		Since	the	NTUC	policy	
did not have a similar exclusion clause in the event of double insurance, NTUC was 100 per cent liable to 
provide an indemnity to EIN, relieving SHC of all liability in respect of EIN’s claim.

Simei

•	 However,	neither	the	NTUC	nor	the	SHC	policies	covered	Simei’s	liability	to	Mr	Omar	as	he	was	not	an	
employee of that company. Justice Chan held that, unlike the NTUC policy, there was no such separate 
extension of coverage under the SHC policy to claims by non-employees.

The court then considered whether SHC could maintain a claim for reimbursement from NTUC of the amounts 
SHC had paid to EIN and Simei even though under the terms of those policies SHC was not in fact on risk.  The 
court found that SHC had failed to adduce any evidence to the effect that it had taken steps to ascertain 
whether Simei was liable in its capacity as an employer, and in what capacity it had conceded liability to Mr 
Omar. Thus, SHC paid Simei’s claim without regard as to whether its policy was on risk, or even potentially on 
risk.

The court held that SHC was entitled to reimbursement of amounts indemnified to EIN, but not with respect to 
any indemnification of Simei. Nonetheless, Justice Chan held that SHC was entitled to reimbursement from 
NTUC for the full amount paid by it because EIN and Simei were jointly and severally liable to Mr Omar.

This case illustrates the importance of sound coverage assessment, as a failure to take proper 
regard of whether coverage is available may prove fatal in a later claim for contribution or 
reimbursement in a case of double insurance.
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Adequacy of insurance cover arranged by main contractor in a  
construction project

Case Name:
Mohammed Shahid Late Mahabubur Rahman 
v Lim Keenly Builders Pte Ltd (Tokio Marine 

insurance Singapore Ltd, third party)

Citation:
[2010]	3	SLR	1021;	[2010]	SGHC	142,	High	

Court, Judicial Commissioner Steven Chong

Date of Judgment:
7 May 2010

Issues:
•	Workmen’s	Compensation	Policy	–	

interpretation of insuring clause 

The question that arose in this case was whether the insurance policy that was arranged by the 
main contractor ostensibly to cover all workmen involved in the project, including those employed 
by its subcontractors, covered the main contractor’s liability at common law to workmen employed 
by its subcontractor.

The plaintiff was injured while working at a factory construction site. At the time, he was employed by Ultracon 
Structural System Pte Ltd, which was the subcontractor engaged by the defendant. 

The plaintiff commenced proceedings against the main contractor, Lim Keenly Builders Pte Ltd (LKB) for 
breach of statutory duties and for occupiers’ liability. The defendant then commenced a third-party proceeding 
against its insurer for indemnity under a workmen’s compensation policy (the policy) for the damages payable 
by LKB to the plaintiff. 

On the first day of the trial, the plaintiff settled his claim with the defendant, and continued his claim for 
indemnity against the insurer.

The dispute turned on the proper construction of the terms of the policy, in particular the operative clause, 
which provided that:

 ...if any workmen in the Insured’s employment shall sustain personal injury by accident or disease caused during the 
Period of Insurance and arising out of and in the course of his employment by the Insured in the Business, the Company 
will…..indemnify the Insured against all sums which the Insured shall be liable to pay compensation either under the 
Legislation or at Common Law, and will in addition pay all costs and expenses incurred by the Insured with the written 
consent of the Company.

The insurer denied cover for LKB’s claim for indemnity.

While the insurer accepted that employees of Ultracon (including the plaintiff) were covered under the policy, it 
contended that the policy only responded to claims bought by one of the insureds in respect of liability, incurred 
by that insured or any workmen employed by that insured, at common law or under the Workmen’s 
Compensation Act (Cap 354).  Accordingly, given that the plaintiff was, at the material time, employed by 
Ultracon, the policy would only respond if the plaintiff had successfully sued Ultracon, and the claim for 
indemnity against the insurer was brought by Ultracon.  However a claim brought by LKB, who was not the 
employer of the plaintiff, was not payable. 
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Ultimately, the court found in favour of the insurer. This was so notwithstanding the genuine belief of LKB and 
its broker that the policy was sufficiently comprehensive to cover the plaintiff’s claim. However, Judicial 
Commissioner Steven Chong held that, however genuine their pleas may be, the court’s task was to construe 
the terms of the insurance policy in order to determine its scope and whether, on its true construction, the 
indemnity claimed by the defendant is payable. 

This case demonstrates the potential lack of adequacy of insurance policies arranged by main 
contractors in the belief that they are sufficiently comprehensive to cover all situations arising 
from injuries to workmen in the course of a construction project. It is a timely reminder to review 
policies of this kind to determine whether a situation, such as the one that arose in this case, 
would be covered. 
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Singapore Update: MAS consultation papers on review of the Insurance Act

In September 2010, the Monetary Authority of Singapore released two consultation papers on 
proposed amendments to the Insurance Act, including changes to section 2130, removing the 
requirement for a statutory deposit, and changes to provisions regarding the ownership and control 
of insurers incorporated in Singapore.31 

Section 21

Section 21 of the Insurance Act (Cap. 142) (the IA) allows the Monetary Authority of Singapore (the MAS) to 
issue directions to any insurer (whether locally incorporated or operating through a branch in Singapore) to 
maintain assets in Singapore if there are grounds under section 12 of the IA on which the MAS can cancel the 
insurer’s registration. The MAS has found this to be too restrictive, since it does not allow it to take pre-emptive 
measures for supervisory purposes unless there exist grounds for the MAS to cancel the registration or withdraw 
the authorisation of the insurer. 

In that context, and in order to enhance the responsiveness of the regulatory framework, the MAS proposes 
amending section 21 of the IA to give the MAS the power to issue asset maintenance requirements on insurers 
without any precondition. 

The MAS’s current intention is to impose asset maintenance requirements only on direct life insurers operating 
through a branch. However, the MAS has explicitly stated that the requirements will be applicable to any insurer 
and, as such, the MAS will not be precluded from imposing similar requirements on other insurers. 

Statutory deposit requirements

Under s14 of the IA, registered insurers are required to maintain a statutory deposit of S$500,000 for each 
class of insurance business that the insurer has been registered to carry on in Singapore. The MAS proposes to 
abolish the requirement for registered insurers to lodge statutory deposits with the MAS, which will align 
Singapore with other jurisdictions, including Australia, Canada and the United Kingdom. 

Ownership and control of insurers incorporated in Singapore

Sections 27 to 30 of the IA relate to the ownership and control of insurers incorporated in Singapore. The MAS 
has recognised certain misalignments in these provisions, including the lack of requirements for substantial 

30  Monetary Authority of Singapore, Consultation Paper on Review of Section 21 of the Insurance Act, September 2010. 

31  Monetary Authority of Singapore, Consultation Paper on Proposed Amendments to the Insurance Act, September 2010.
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shareholders and controllers of an insurer to be fit and proper and the lack of explicit powers to remove existing 
substantial shareholders and controllers when they are no longer fit and proper. 

The MAS proposes amending the IA:

•	 to	impose	requirements	for	substantial	shareholders	and	controllers	of	an	insurer	to	be	fit	and	proper;

•	 to	give	MAS	the	explicit	powers	to	remove	existing	substantial	shareholders	and	controllers	when	they	are	no	
longer	fit	and	proper;

•	 to	give	MAS	the	explicit	powers	to	attach	conditions	to	approvals	of	substantial	shareholding	and	control;	
and

•	 to	also	require	approvals	to	be	sought	for	new	substantial	shareholders	or	controllers	of	an	insurer,	instead	of	
only entering into agreements or arrangements that would result in substantial shareholding and control.
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Singapore Update: MAS consultation paper on the proposed framework for 
reinsurance management 

In June 2010, the Monetary Authority of Singapore released a consultation paper on proposed 
changes to the supervisory and regulatory framework governing reinsurance management of 
insurers.32 

Reinsurance management refers to the oversight and control of an insurer’s outward reinsurance arrangements. 
In June 2010, the Monetary Authority of Singapore (the MAS) released a consultation paper on a revised 
supervisory and regulatory framework governing reinsurance management of insurers, which will include 
requiring a direct insurer to submit information on its outward reinsurance arrangements to the MAS on an 
annual basis.

In its consultation paper, the MAS noted several unsatisfactory practices in the area of reinsurance 
management, including:

•	 the	lack	of,	or	incomplete	documentation	of,	outward	reinsurance	arrangements;

•	 late	finalisation	and	signing	of	reinsurance	contracts	by	the	contracting	parties	after	inception	of	risk;

•	 acceptance	of	a	large	risk	before	securing	the	relative	facultative	capacity	to	reinsure	the	portion	of	risk	that	
exceeds	the	capacity	of	the	insurer’s	treaty	and	risk	appetite;

•	 no	tracking	of	aggregate	exposure	to	any	one	reinsurer	or	group	of	related	reinsurers;

•	 no	imposed	limits	on	aggregate	exposure	to	any	one	reinsurance	counterparty	or	group	of	related	
reinsurance	counterparties;

•	 over-concentration	in	one	reinsurance	counterparty	or	group	of	related	reinsurance	counterparties;	and

•	 reflection	of	the	reinsurance	brokers	as	the	reinsurance	counterparty	in	the	insurer’s	information	system	
without capturing the names of the actual assuming reinsurers.

In light of the above, the MAS proposes to require all life and general direct insurers to annually submit 
information on their outward reinsurance arrangements, which will help the MAS to monitor:

•	 whether	the	amount	of	risk	retained	by	an	insurer,	after	taking	into	account	all	types	of	reinsurance	that	
have	been	put	in	place,	is	commensurate	with	its	financial	resources;

•	 the	level	of	concentration	in	any	one	reinsurance	counterparty	or	group	of	related	reinsurance	
counterparties,	as	well	as	the	security	of	the	reinsurance	counterparties;	and

•	 timeliness	of	the	signing	of	the	reinsurance	contracts	by	the	insurers/reinsurers.

32  Monetary of Authority of Singapore, Consultation Paper on Proposed Framework for Reinsurance Management, June 2010.
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The first set of annual returns will be due in May 2011. 

The current requirement for life insurers to seek MAS approval before entering into financial reinsurance 
arrangements is also proposed to be removed.
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Singapore Update: MAS consultation paper on group insurance policies 

In August 2010, the Monetary Authority of Singapore released a consultation paper on the 
proposed introduction of legislative safeguards aimed at protecting insureds under a group policy 
by minimising the opportunities for fraud on the part of the policy owner. 

A group insurance policy generally refers to an insurance policy that has a single entity named in the policy as 
the policy owner on behalf of a number of identifiable group members, who are named as insureds. 

The Monetary Authority of Singapore (the MAS) considers that the current requirements governing group 
policies do not sufficiently protect insureds against the risk of fraud by the group policy owner. In that context, 
the MAS issued a consultation paper on group insurance policies in which it sought comments and feedback 
from interested parties on a number of proposed additional safeguards. The safeguards relate to disclosure of 
insurance details directly to the insured, premium payment, claims payment and marketing. The proposed 
safeguards will supplement existing provisions in the Insurance Act (Cap. 142) (the IA).33   

It is proposed that where polices meet the following criteria they will be exempt from the new requirements:

•	 the	relationship	between	the	policy	owner	and	the	insureds	is	that	of	employer	and	employee	(but	this	does	
not	extend	to	an	employee’s	family	members);	and

•	 the	policy	owner	will	be	disadvantaged	(ie	suffer	a	loss)	if	an	insured	event	occurs.

Premium payment and disclosure of insurance details directly to the insured

Section 35Q(2) of the IA provides that payment of premium to the group policy owner by the insured will 
constitute payment to the insurer. The MAS proposes imposing the following additional requirements on the 
insurer issuing the group policy:

•	 the	insurer	must	provide	insureds	a	certificate	of	insurance	that	states	the	premium,	benefits	provided,	key	
exclusions/restrictions and the amount of coverage. Insureds will also be given the right to request additional 
policy	documents	from	the	insurer;	and

•	 the	certificate	of	insurance	(and	other	policy	documents,	if	requested	by	the	insured)	must	be	sent	directly	
by the insurer to the insured. Other correspondence such as letters acknowledging changes to policy status 
or terms and conditions are to be handled in the same way. 

33  Monetary of Authority of Singapore, Consultation Paper on Group Insurance Policies, August 2010.
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Claims payment

In respect of group policies where the insured is liable to pay premium, s35Q(3) of the IA allows an insurer to 
discharge its obligation to pay a claim by paying the relevant amount to either the insured or any person 
‘entitled	through	him’	to	receive	such	payments.	

The MAS proposes tightening this requirement so that payments can only be made to rightful beneficiaries. 
There will be no option to pay any other person other than the beneficiary, even with the beneficiary’s written 
request.

Marketing

The MAS proposes requiring group policy owners who market (their own) group policies to fulfil the same 
training and competency requirements as other insurance intermediaries. Insurers will not be allowed to accept 
business from group policy owners who do not meet the training and competency requirements. 

Impact

According to the consultation paper, savings in administrative and distribution costs have driven an increase in 
group policies where the policy owner has no insurable interest in the insureds. The consultation paper outlines 
a number of key amendments to the existing legal framework regulating group insurance policies. 

Anyone involved in non-exempt group insurance policies, whether as an insured, policy owner or insurer, will be 
affected by the proposed safeguards. 

Existing group insurance policies will not be exempt from the new safeguards, although there will be a 
transitional period before the additional requirements take effect. 

Following collaboration of all responses, the MAS will issue its response which we expect to be released in the 
later part of 2011.
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Commercial certainty emphasised in the interpretation of notice provision

Case Name:
New World Harbourview Hotel Company Limited & 

Ors v Ace Insurance Limited & Ors

Citation:
[2010] 2 HKLRD 744, Court of First Instance of the 

High Court of Hong Kong per Reyes J

Date of Judgment:
8 October 2010

Issues: 
	 •	Meaning	of	‘notifiable’	infectious	disease	for	the	

purposes of a business interruption insurance policy

In this case, the Hong Kong Court of Appeal confirmed that, in the construction of an insurance 
policy, commercial certainty may be taken into account for the purpose of ascertaining the 
meaning of an ambiguous notice clause in a policy.

The plaintiffs were developers and operators of convention centres, hotels, car parks and related businesses. 
They	purchased	two	separate	‘Composite	Mercantile	Policies’	in	2002.	The	policies	provided	cover	for	actual	
business	losses	resulting	from	‘notifiable human infectious or contagious disease’ occurring within Hong Kong. 
The plaintiffs suffered business interruption losses as a result of the outbreak of the Severe Acute Respiratory 
Syndrome (SARS) in Hong Kong in 2003 and made a claim under the policies.

The defendant insurers agreed that the plaintiffs were entitled to indemnity under the policies for business 
interruption losses, but a dispute arose over the scope of coverage. In particular, the parties disagreed on when 
SARS	became	a	‘notifiable’	human	infectious	or	contagious	disease	as	defined	in	the	policies.

The	plaintiffs	contended	that	SARS	became	a	‘notifiable’ disease when the Hong Kong Hospital Authority 
requested hospitals to report community-acquired pneumonia cases, or, at the latest, on 21 February 2002, 
when	the	‘index	patient’,	who	was	the	source	of	the	SARS	outbreak	in	Hong	Kong,	arrived	in	Hong	Kong	and	
checked	into	his	hotel.	The	plaintiffs	submitted	that	the	word	‘notifiable’ included notifications requested by the 
Hong Kong authorities on a voluntary basis and not merely mandatory notifications.

The	defendants	disagreed	and	argued	that	SARS	became	a	‘notifiable’ human infectious disease on 27 March 
2003, when it became compulsory to report SARS to the Hong Kong Government under the Quarantine and 
Prevention of Disease Ordinance.

The	Court	of	Appeal	dismissed	the	appeal	in	favour	of	the	defendants	and	held	that	SARS	became	‘notifiable’ 
on 27 March 2003. The court also held that:

•	 The	word	‘notifiable’	imported	a	legal	or	mandatory	requirement	to	notify.	It	is	not	sufficient	for	a	matter	
merely to be notified on a voluntary basis.

•	 The	defendants’	interpretation	was	preferred	because	it	provided	certainty	for	ascertaining	when	a	disease	
was	‘notifiable’.	The	plaintiffs’	test	could	not	be	accepted,	as	it	would	require	potentially	protracted	and	
expensive expert examination of the facts in almost every case of an infectious disease to ascertain when the 
disease	became	‘notifiable’.	
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This case confirms that the Hong Kong courts will look to ensure that ambiguous terms of an 
insurance policy are construed to achieve commercial certainty. In particular, it suggests that 
notice provisions are likely to be interpreted to ensure that the required timing of a notification 
can be determined easily. 
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An exclusion clause begins and ends with the plain and natural meaning

Case Name:
M & T International Limited (In Liquidation) v Euler 

Hermes Kreditversicherungs-Aktiengesellschaft

Citation:
[2009] HKCU 2111, District Court of Hong Kong per 

Chow J

Date of Judgment:
24 December 2009

Issues: 
	 •	The	interpretation	of	an	exclusion	clause	in	an	

insurance contract in an ambiguous context

The Hong Kong District Court ruled that, if the plain and natural meaning of an exclusion clause is 
clear, it can be read in isolation and without reference to other potentially inconsistent terms of 
the policy.

The plaintiff was insured under a credit insurance policy, which covered unpaid trade debts from the plaintiff’s 
customers.	The	policy	excluded	liability	for	losses	resulting	from	‘goods	dispatched’	at	a	time	when	an	earlier	
account	with	the	same	buyer	remained	unpaid	‘at	the	expiry	of	the	Maximum	Extension	Period’	(being	30	days,	
for	the	purposes	of	the	policy).	The	policy	specified	the	conditions	under	which	the	‘Maximum	Extension	Period’	
could be granted. Specifically, it stated that the insured could take certain steps to extend the due date of an 
invoice by 30 days, provided that the insured had not received adverse information regarding the relevant 
customer.

The plaintiff sought indemnity for its customer’s failure to pay an invoice (invoice A). The insurer contended that 
the same customer had failed to pay an earlier invoice (invoice B). On this basis, the insurer argued that the 
exclusion clause was triggered by the customer’s default.

The	plaintiff	submitted	that	invoice	B	was	not	overdue	and	that	the	insurer	had	failed	to	apply	the	‘Maximum	
Extension Period’ to determine the due date for the purposes of the policy. In response, the insurer argued that 
the	plaintiff	had	not	validly	granted	the	‘Maximum	Extension	Period’	in	accordance	with	the	conditions	of	the	
policy.

The	court	held	that	the	definition	of	‘Maximum	Extension	Period’	was	clear	and	unambiguous,	namely	‘30	days’.	
It	was	not	necessary	to	consider	the	conditions	under	which	the	‘Maximum	Extension	Period’	could	be	granted.	
The exclusion clause, when construed on its own, meant that the insurer could only exclude liability for an 
invoice if an earlier invoice with the same customer remained unpaid at the expiry of 30 days from the relevant 
due date of the earlier invoice. In this case, the earlier invoice (invoice B) was not overdue at the time the later 
invoice (invoice A) was issued. Therefore, the debt payable under invoice A was covered by the policy at the 
material time.

Generally speaking, a clause in an insurance policy must be construed in a manner that is 
consistent with the purpose of the policy. However, this case provides authority for the argument 
that an unambiguous exclusion clause should be construed literally based on its plain and 
natural meaning, without reference to the other terms of the policy.
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Statutory obligation to indemnify is not a contract of insurance

Case Name:
Shiu Yeuk Yuen v Hong Kong Solicitors Indemnity 

Fund Ltd

Citation:  
[2010] HKCFI 633, Court of First Instance of the High 

Court of Hong Kong per Chu J

Date of Judgment:
23 July 2010 

Issues:
	•	Whether	a	statutory	obligation	to	indemnify	is	a	form	

of insurance contract

In this case, the Hong Kong High Court held that, in order for section 2(1) of the Third Parties 
(Rights Against Insurers) Ordinance (Cap. 273) to apply, there has to be a contract of insurance. A 
statutory obligation to indemnify under the Solicitor’s (Professional Indemnity) Rules does not 
create a contract of insurance, even though the arrangement may contain the features of 
insurance.

The plaintiff’s claim against the defendant arose out of earlier proceedings between him and Mr Leung, who 
was a solicitor. The plaintiff deposited a sum of money with Mr Leung on the condition that Mr Leung would 
hold this sum as a stakeholder. Mr Leung later released the sum of money to a third party, in breach of the 
plaintiff’s instructions. The Solicitors Disciplinary Tribunal found that Mr Leung had been negligent in doing so. 
He was subsequently adjudged to be bankrupt.

Under s2(1) of the Third Parties (Rights Against Insurers) Ordinance (the Ordinance), if an insured incurs 
liability before or after bankruptcy, his rights against the insurer under a contract of insurance will be transferred 
to and vest in the third party to whom liability was so incurred. On this basis, the plaintiff argued that he was 
entitled to the benefit of Mr Leung’s right to indemnity under the scheme created by the Solicitor’s (Professional 
Indemnity) Rules (the Rules). However, the court held that this statutory scheme of indemnification could not 
give rise to a contract of insurance between the defendant and Mr Leung for the purposes of the Ordinance.

The court noted that a contract of insurance requires an unqualified acceptance by one party of an offer made 
by the other and agreement between the parties regarding the material terms. The scheme of indemnification 
provided by the Rules is mandatory in nature. It provides no room for bargaining between a solicitor and the 
defendant. The defendant is also not permitted to refuse an indemnity or to avoid a solicitor’s right to 
indemnification. Similarly, a solicitor is required to pay the amount of contribution assessed in accordance with 
the Rules.

The court noted that the scheme effectively fulfilled the same purpose as professional indemnity insurance and 
involved features similar to those of such insurance. However, it could not be classified as a contract, as it was 
created by and enforceable under statute.

This case shows that a statutory obligation to indemnify cannot be regarded as a contract of 
insurance. On this basis, the Third Parties (Rights Against Insurers) Ordinance does not permit 
third parties to enforce a statutory indemnity.
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Insured bears the burden of compliance with the Institute Classification Clause

Case Name:
Kam Hing Trading (Hong Kong) Ltd v The People’s 
Insurance Co. of China (Hong Kong) Ltd & Others

Citation:
[2010] HKCFI 726, Court of First Instance of the High 

Court of Hong Kong per Stone J

Date of Judgment:
31 August 2010 

Issues: 
	 •	Compliance	with	the	Institute	Classification	Clause	

01/01/2001 in marine cargo insurance

In this case, the Hong Kong High Court considered whether an insurer could deny indemnity based 
on the insured’s non-compliance with Institute Classification Clause 01/01/2001 (ICC-01).

The plaintiff sought indemnity for lost cargo under a marine cargo policy issued under an open cover. The 
plaintiff had obtained the open cover through a broker, MST Hong Kong Limited (MST). The policy incorporated 
ICC-01 as one of its material terms.

It was a requirement of ICC-01 that any insured cargo must be carried on an approved vessel (ie a ship 
‘classed’	by	the	International	Association	of	Classification	Societies).	Otherwise,	if	the	vessel	were	non-approved,	
the insured was required to notify the insurer promptly of this fact. In this instance, the carrying vessel was 
non-approved and the plaintiff had failed to give notice to the insurer. The defendant denied indemnity to the 
plaintiff, based on this apparent breach of ICC-01.

In response, the plaintiff argued that its initial declaration regarding the open cover was sufficient notice for the 
purposes of ICC-01. In that declaration, the plaintiff had stated the name of the vessel but not its class or age. 
In addition, the plaintiff submitted that the insurer should bear the burden of investigating whether the carrying 
vessel complied with the requirements of ICC-01.

The court found in favour of the defendant. It held that the insured was responsible for ensuring compliance 
with ICC-01 and had failed to notify the insurer that the carrying vessel did not comply with the relevant 
requirements. The court also rejected the submission that the insurer had waived its rights under ICC-01 by 
issuing the marine insurance policy following on from the insured’s initial declaration. The insured’s obligation to 
notify the insurer that the carrying vessel was non-approved continued to apply after the policy was issued. This 
reflected the fact that the internal checks the insurer conducted did not extend to the class or age of the 
carrying vessel.

The plaintiff had also claimed against its broker MST for breach of its alleged duty to explain the terms of the 
policy to the plaintiff. The court rejected this argument, based on its finding that MST had acted as a mere 
sourcing agent rather than in the role of a full-service insurance broker. The court also doubted whether the 
plaintiff would have promptly notified the insurer regarding the carrying vessel – even if it were aware of its 
obligation to do so.

This case highlights that an insured under a marine cargo policy has the burden of ensuring that 
the carrying vessel complies with the requirements laid down by ICC-01. It also confirms that an 
insured’s non-compliance with ICC-01 may permit the insurer to deny indemnity under the 
relevant policy.
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China Update: The introduction of the Insurance Companies’ Equity Rules

On 4 May 2010, the China Insurance Regulatory Commission (CIRC) circulated the Administrative Rules on 
Equities of Insurance Companies (the Equity Rules) which were implemented on 10 June 2010. These rules 
apply to any insurance company with less than 25 per cent foreign shareholding (a Domestic Insurance Company).

Background

The Equity Rules are widely perceived as one of the most important regulations published by the CIRC. This is 
reflected by the fact that they were only finalised after three rounds of public consultation. 

The Equity Rules replace the Interim Regulation on Investing in Insurance Company published on 1 April 2000 
and the Notice of Regulating Domestic Insurance Company on Attracting Foreign Investment published on 19 
June 2001. The key reforms introduced by the Equity Rules include  new conditions on the eligibility of 
shareholders investing in a Domestic Insurance Company, shareholding limits for each single shareholder and 
non-competition restrictions for Domestic Insurance Companies under common control.

Shareholders’ qualification

The Equity Rules clarify that the participants who are allowed to invest in a Domestic Insurance Company are 
PRC domestic enterprise legal persons and offshore financial institutions.

In order to invest in a Domestic Insurance Company, the Equity Rules require that a domestic legal person:

•	 must	have	stable	and	sound	financial	performance	and	have	been	profitable;

•	 maintains	a	good	reputation	and	positive	record	for	the	payment	of	taxation;

•	 has	no	record	of	material	non-compliance	for	the	past	three	consecutive	years;

•	 has	complied	with	the	regulatory	indicators	required	by	the	relevant	financial	regulatory	authorities;	and	

•	 has	complied	with	the	other	requirements	imposed	by	CIRC	and	any	law	or	regulation.

Similarly, an offshore financial institution can only invest in a Domestic Insurance Company if it:

•	 has	stable	and	sound	financial	performance,	and	has	been	profitable	for	the	past	three	consecutive	financial	
years;

•	 has	total	assets	of	not	less	than	US$2	billion	at	the	end	of	the	preceding	year;

•	 has	been	graded	A	or	above	for	the	past	three	years	in	respect	of	its	long-term	credit	rating	by	international	
rating	agencies;	

•	 has	no	record	of	material	non-compliance	for	the	past	three	consecutive	years;	and
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•	 has	complied	with	the	regulatory	indicators	required	by	its	financial	regulatory	authorities;	and	other	
requirements imposed by CIRC and any law or regulation.

Major shareholder

As per the Equity Rules, a major shareholder of an insurance company shall hold at least 15 per cent of the 
shares of that company or otherwise, exercise direct or indirect control over the company. In addition, the Equity 
Rules require that any such major shareholder:

•	 has	continuous	capability	to	make	capital	injection	and	has	been	profitable	for	the	past	three	consecutive	
financial	years;

•	 has	solid	funding	capabilities	and	has	net	assets	of	not	less	than	RMB	200	million;	and

•	 has	a	good	credit	rating	and	reputation	and	is	in	a	leading	position	in	the	relevant	industry.

Generally, the aggregate shareholding of a single shareholder (together with its affiliates) in a Domestic 
Insurance Company may not exceed 20 per cent of the registered capital of the Domestic Insurance Company. 
However, the CIRC may approve a major shareholder to hold more than a 20 per cent interest in a Domestic 
Insurance Company in specific cases with a view to encourage strategic investment, improve corporate 
governance and avoid over-diversification of shareholdings.

Non-competition

The Equity Rules expressly state that, unless otherwise permitted under the CIRC rules, two or more Domestic 
Insurance Companies that are under common control, or have a controlling relationship with each other, are not 
permitted to engage in the same category of the insurance market, if it will result in a conflict in interest or direct 
competition. This, for the first time, expressly restricts Domestic Insurance Companies under common control 
from competing against each other.

Given this, it is possible for a foreign investor to invest in more than one Domestic Insurance Company in the 
same category if it can show that either:

•	 the	relevant	insurance	companies	are	not	under	common	control	or	have	no	controlling	relationship	
between	them;	or

•	 the	insurance	companies	do	not	compete	with	each	other.
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Shareholders’ other obligations

In order to improve the corporate governance of insurance companies, the Equity Rules establish the following 
shareholder obligations:

•	 the	shareholder	must	make	its	capital	contribution	in	cash	rather	than	in	kind	with	its	own	funds	from	
legitimate	sources;

•	 the	shareholder	must	hold	shares	in	a	Domestic	Insurance	Company	directly,	and	must	not	entrust	any	third	
party to hold an equity interest in a Domestic Insurance Company on its behalf. Similarly, third parties are 
restricted	from	accepting	such	entrustment	unless	otherwise	approved	by	the	CIRC;

•	 any	shareholder	or	any	person	exercising	control	over	a	Domestic	Insurance	Company	is	prohibited	from	
impairing	the	interests	of	the	company	by	related	transactions;	and

•	 the	shareholder	must	disclose	to	the	Domestic	Insurance	Company	its	controlling	shareholder,	actual	
controller and any related relationship between itself and the other shareholders (or their respective actual 
controllers). The Domestic Insurance Company must also report any changes in respect of the foregoing to 
the CIRC.

Approval or filing on changes

The Equity Rules require that any change involving a 5 per cent or more shareholding in a Domestic Insurance 
Company, or any change of a shareholder holding 5 per cent or more, must be approved by the CIRC. The 
changes must be completed with three months of the approval being obtained.

Changes involving smaller percentages need only be reported to the CIRC within three months for filing 
purposes.
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