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Allen Allen & Hemsley

PREFACE

Following the tremendous response we received from many of our clients and
others involved in the insurance industry to our inaugural Insurance Annual
Review in 1998, we are pleased to offer this second publication as part of Allens
ongoing service to our clients in the insurance industry and to the industry as
a whole.

Allens has a significant and rapidly growing insurance practice and 1999 was a particularly
encouraging year for this area of our practice.  We would like to thank our insurance clients for
choosing to work with us and we see the production of this volume as one way of showing our
appreciation to them.

In this edition we have expanded the scope of our Review to include reference to significant
legislative developments.  As was the case with last year�s publication, most of the decisions
reported are those of Australian or New Zealand Courts, but we have included a number of
United Kingdom decisions which we consider to be relevant and important to our jurisdiction.
Although the publication is mainly concerned with decisions made in 1999, reference is also
made to a number of important decisions made in late 1998.  The publication is not intended
to be exhaustive in any respect.  Our aim has been to include cases which are of general
interest to the insurance industry or which represent a significant development in the law.  In
general, we have not tried to provide any detailed analysis or criticism of the decisions, but
have concentrated on reporting on the decision and commenting on its impact on the insurance
industry.

By the time this publication reaches you, 1 January 2000 will have come and gone and the
ramifications (if any) of the so-called Millennium Bug will be becoming apparent.  There have
been no important Australian Y2K cases to the date of publication.  We have taken the decision
not to include summaries of the relevant cases which have been decided in the United States of
America and in some other countries to date in this volume.  Like you, we are interested in
seeing what actually does occur and rather than attempt to foreshadow that now we will deal
with the issue in our next Review or, if there is sufficient activity to justify it, in a later supplement
to this volume.

We would like to thank in particular Andrea Martignoni, who edited and contributed to the
publication � also Dean Carrigan, John Edmond, Kylie Virtue, Ben Katekar, Robert Carey,
Melita Simic, Jon Downes, James McGovern, Matthew Skinner, Sergio Friere and Jane Muir,
each of whom offered contributions.

We hope that you find this publication both useful and interesting as a reference tool.  We
welcome any feedback and comments from readers.

Oscar Shub
Insurance Partner (Sydney)

Michael Quinlan
Insurance Partner (Sydney)
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The court rewrites claims made and notified policies to

extend to circumstances not notified.

Case Name:

FAI General Insurance Co. Ltd v
Australian Hospital Care Pty Ltd

Citation:

Supreme Court of Queensland
Court of Appeal per Pincus JA,
Derrington and Chesterman JJ.

Date of judgment:

9 July 1999

Issues:

� Section 54 of the Insurance
Contracts Act

� Claims made and notified
policies

This is yet another decision on the application of Section 54 of
the Insurance Contracts Act (the ICA) to a failure by an insured
(with a claims made and notified the policy ) to notify its insurer
within the policy period of circumstances which might lead to a
claim.

Section 54 of the ICA provides that an insurer may not refuse to pay a claim by
reason of a relevant act or omission of the insured or some other person
occurring after the contract was entered into, but may reduce the claim to the
extent of any prejudice resulting to the insurer.  In this case the majority
Judges (Derrington and Chesterman JJ) found that FAI v Perry (1993) 30 NSWLR
89 was effectively overruled by the High Court�s decision in Antico (1997) 188
CLR 652 and that Section 54 would apply to a late notification of a circumstance
even where that late notification was the result of a conscious decision by the
insured.  Alternatively, the majority was of the view that the reasoning in FAI v
Perry will apply where there is non-occurrence of a claim or any relevant
notifiable circumstance, not failure to notify of itself.

A patient in an insured private hospital contracted potentially fatal septicaemia
and septic shock whilst he was in hospital and for a period of time was critically
ill but ultimately recovered.  Following that event the patient�s lawyers wrote
to the hospital indicating that the patient was �giving consideration to bringing
an action against the Hospital in relation to the treatment he received� and
requesting access to certain hospital records which the hospital refused to
provide.

The relevant policy imposed no obligation on the hospital to give notice of
circumstances which may give rise to a claim, but it did have a condition
which extended cover to claims arising from such circumstances if notified
during the policy period.  The trial judge found that as a result of the
correspondence and some other conversations the hospital must have been
concerned that the patient would assert that it had breached its duty to him
and accordingly it was aware of circumstance which may give rise to a claim.
Before the expiry of the policy the hospital investigated the matter to its own
satisfaction and formed the view that there would be no claim arising out of
the matter and so failed to notify the insurer of those circumstances.

At the end of the policy period the hospital changed insurers so that when a
claim ultimately did arrive from the patient the hospital was insured by another
insurance company which declined cover on the basis of non-disclosure of
the matter.  The hospital ultimately settled with the patient without admission
of liability and sued its original insurer.
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The case contains quite a detailed examination by the Court of the reasoning in a number of authorities in the
area including East End Real Estate (1991) 25 NSWLR 400, FAI v Perry, Greentree (1999) 10 ANZ Ins. case
61.377, Dellavedova, Antico and also includes a consideration of a paper on the subject by Clarke appearing in
(1997) ILJ 29.

Pincus JA dissented.  He sought to rely on the reasoning of Spigelman CJ and Mason P in Greentree and on some
comments of Gleeson CJ in Perry to the effect that certain provisions in a policy are at the �core� or �essence� of
the policy and section 54 ought not apply to them.  Unfortunately, he provides little real guidance as to how
such terms are to be identified and he states that:

�the �essence� test .. is not a test which is easy to apply, or likely to lead to predictability of results
in cases of this sort; but it is, in my respectful opinion the most useful general test which emerges
from the cases I have mentioned.�

The main thrust of Pincus JA�s judgment is that, in his view, if section 54 were to apply to claims made and
notified policies where an insured had failed to notify within the policy period of circumstances which might
give rise to a claim, it would really be changing the nature of the policy to such an extent that as a practical
commercial matter an insurer might not have agreed �to accept such liability � unlimited as to time, in the sense
that claims of which it has no inkling until years after the period of insurance may be caught.�

Pincus JA found this to be such an extreme outcome that section 54 could not have been drafted with the
intention of achieving it.

It is interesting to note that the majority Judges, and in particular Chesterman J, were well
aware of the implications of their decision and the result that the section appears to produce a
policy of insurance rather different to the one agreed to by the parties.  Nonetheless, they
found that by reason of Section 54 a claims made and notified policy effectively extends to
cover circumstances which might lead to a claim of which the insured is aware during the policy
period even if notified outside that period.  Although Chesterman J does not express any view,
as the issue was not raised before him, he does raise the possibility that the insured�s obligation
of utmost good faith might have some part to play in an appropriate case in enabling an insurer
to resist paying a claim where an insured seeks to resile from a decision not to give notice of an
occurrence.

The decision is the subject of an application for special leave to appeal to the High Court of
Australia which is expected to be heard early this year, together with the application in respect
of the Einfeld decision reported separately in this Review.  Until the High Court considers this
question and resolves it once and for all it will remain an area of uncertainty.
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The death of FAI v Perry?

Case Name:

Einfeld v HIH Casualty

Citation:

[1999] NSWSC 867 Supreme
Court of New South Wales per
Rolfe J.

Date of judgment:

24 September 1999

Issues:

� Sections 40 and 54 of the
Insurance Contracts Act

� Claims made and notified
policy

In this decision, Rolfe J held that section 54 of the Insurance
Contracts Act 1984 (Cth) (the ICA) could be used by an insured
which failed to notify of circumstances within the policy period
where cover was provided under a claims made and notified
policy.

In doing so he held that the decision in FAI v Perry (1993) 30 NSWLR 89
should not be followed.  He considered that he should follow the decision of
the Supreme Court of Queensland Court of Appeal in FAI v Australian Hospital
Care Pty Limited reported separately in this Review which found that FAI v
Perry had been overruled by the High Court in Antico (1997) 188 CLR 652 in
preference to the New South Wales authority in Greentree v FAI (1998) 44
NSWLR 706 which supported the view that Antico did not overrule FAI v Perry.
.
The facts

Einfeld was a firm of chartered accountants.  Einfeld entered into contracts of
professional indemnity insurance with HIH for the periods 1 July 1993 to
30 June 1994 and subsequently from 1 July 1994 to 30 June 1995.  The
policies were claims made and notified policies with an extension for claims
which arose from circumstances which Einfeld became aware of in the policy
period and notified to HIH.  On 4 February 1994, one of Einfeld�s partners
was informed by telephone by a client that the client had had receivers
appointed, that its affairs were being investigated and that there was a deficiency
of $350,000, (presumably in the trust account) and that the client had accepted
full responsibility for a deficit of $300,000.

On 7 February 1994, Einfeld reviewed the relevant HIH policy and took legal
advice.  Einfeld considered the effect of a notification on the following year�s
premium and then made an informed choice or election, with the benefit of
legal advice, not to notify HIH of the circumstances of which they had become
aware.  On 20 September 1995, Einfeld was served with a Statement of Claim
in which they were sued for negligently carrying out the audit of the client.
HIH denied liability to pay the claim under the 1993/1994 policy as no claim
had been made by Einfeld�s client during the period of the policy and as
Einfeld had not given notice of the relevant circumstances during that period.
HIH denied liability under the 1994/1995 policy for the same reasons and also
because of the failure to disclose the circumstances when Einfeld applied for
that year�s insurance.  HIH did not assert that it had suffered any prejudice by
reason of the failure to give notice of the circumstances in the 1993/1994 year.

In the litigation, Einfeld accepted that the telephone call received in February
1994 was sufficient for them to have become aware of circumstances which
might give rise to a claim against them.  Einfeld gave notice of the claim for the
first time on 28 September 1995.
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Amongst other issues, the Court considered:

Section 54

Rolfe J in this case was deciding a matter at first instance in the Supreme Court of New South Wales.  Conse-
quently, the general principle is that a decision of the New South Wales Court of Appeal was binding on him
unless, or until, overruled by the High Court or the Privy Council or departed from by the Court of Appeal.  A
gloss on that principle arises from the High Court�s decision in Marlborough (1993) 177 CLR 485.  In the joint
judgment in that case, it was stated that where a judge was considering Commonwealth legislation, uniformity
of decision was sufficiently important to require that a single judge and an intermediate appellate court should
not depart from an interpretation placed on such legislation by another Australian intermediate appellate court
unless convinced that that interpretation was plainly wrong.

FAI v Perry (1993) 30 NSWLR 89  was a decision of the New South Wales Court of Appeal.  In that decision the
Court held that section 54 did not apply to late notification of circumstances.  This was because it considered
that a failure by an insured to notify of circumstances was a mere non-event rather than an act or omission of the
kind with which section 54 was concerned.  Wilson CJ (at 93) for example stated that under a claims made and
notified policy the insured had a choice, when it became aware of circumstances, whether to notify of those
circumstances or not.  If the insured did not notify, the policy did not extend to those circumstances and there
was �mere inaction� to which section 54 could not respond.  Since that decision the High Court handed down
its decision in Antico 1 .

In Antico (1997) 188 CLR 652 the High Court made various comments which could be interpreted as contrary to
FAI v Perry.   For example Dawson, Toohey, Gaudron and Gummow JJ stated that:

�Section 54(1) uses the phrase �by reason of some act of the insured or of some other person�.  It
does not specify the act or omission of the insured as being a failure to discharge an obligation
owed by the insured to the insurer.  The legislation is expressed in broad terms and, on its face,
there is no reason why the omission of the insured may not be a failure to exercise a right, choice
or liberty which the insured enjoys under the contract of insurance.�

However, the High Court in Antico did not make any express statement disapproving of the decision in FAI v
Perry.  Following Antico the New South Wales Court of Appeal in Greentree v FAI expressly found (on an obiter
basis) that the High Court in Antico had not overruled the result in FAI v Perry.  A similar view was expressed at
first instance in the New South Wales Supreme Court by Hodgson CJ in Permanent Trustee v FAI (1998) NSWLR
706 which the New South Wales Court of Appeal in Greentree accepted.  These decisions are referred to in our
1998 Annual Review.  In these circumstances, one might have expected that Rolfe J would follow the approach
of the New South Wales Court of Appeal.

Having reviewed the cases, Rolfe J reached the following conclusions:

1. The High Court in Antico disapproved vital reasoning in Perry � namely that the failure by an insured to
exercise a right, choice or liberty was not a mere inaction to which section 54 could not respond;

2. The High Court in Antico expressly approved the reasoning in East End;
3. The New South Wales Court of Appeal has accepted the High Court�s disapproval of the reasoning in Perry

but said that the decision was not affected, although the New South Wales Court of Appeal�s acceptance of
that point was obiter;

4. Two other intermediate appellate courts have since then assumed or held that Perry has been overruled by
Antico and in one case, notwithstanding Greentree, those Courts did not feel constrained from reaching that
finding by the principle in Marlborough.
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Taking all those factors into account, Rolfe J found that Perry had been overruled and followed the decisions
of the Full Federal Court in Dellavedova and the Queensland Court of Appeal in Australian Hospital Care  in
preference to the decisions in Perry and Greentree.

The Interaction of sections 54 and 40

Rolfe J considered the interaction of sections 40 and 54 of the ICA.  Section 40 provides that, whatever the
terms of the contract, if the insured becomes aware of circumstances which might lead to a claim and notifies
the insurer of those circumstances before the insurance cover provided by the contract expires, any claim
later arising from those circumstances will be covered by the policy.  Counsel for HIH argued that it could
not have been the intention of the legislature that section 54 would overrule the requirement in section 40,
that for it to be effective notice must be given within the policy period.  Rolfe J rejected that argument.  He
found that to the extent that section 40 provided a statutory extension to the policy, there was no reason why
the provisions of section 54 could not apply to it.

1 op.cit Antico v Heath Fielding Australia Pty Limited (1997) 188 CLR 652

Is FAI v Perry dead?

Rolfe J concluded his judgment by observing that he believes the current state of the law is
unsatisfactory with different courts taking different approaches and that this is a �most
unsatisfactory state of affairs � [which] should be resolved as soon as possible�.  Ironically, Rolfe J�s
decision has compounded the confusion, with there now being differing approaches amongst
New South Wales judges themselves.  An application for special leave to appeal has been lodged
with the High Court of Australia (bypassing the New South Wales Court of Appeal stage) and is
expected to be heard in the first half of this year.
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Can a blanket notification be given?

Case Name:

J Rothschild Assurance PLC v
John Robert Collyear & Ors

Citation:

English High Court of Justice �
QBD � Rix J.

Date of Judgment:

29 September 1999

Issues:

� Professional indemnity
policies

� Circumstances which may
give rise to a claim

This decision appears to support the view that blanket
notifications of acts of negligence which might lead to a large
number of claims can be made.

Rothschild became aware of a problem with pension mis-selling initially in
1992, when the industry body of which it was a member expressed concerns to
its members about recommendations which had been given by various life
insurers or life insurance agents to opt out of particular pension schemes.  In
1993, the relevant regulator commissioned a report from KPMG on the issue.
KPMG reported in December 1993 that after reviewing 735 client files from
throughout the industry, only 9% were compliant with the relevant regulatory
provisions.  Subsequently, after various papers had been written on the issue,
Rothschild undertook a review of its own �opt out� business.  In January 1994
before completion of that review, Rothschild informed its professional indemnity
insurer of the situation.  It referred to the KPMG report and to correspondence
received from the industry body.  It further attached a schedule of some 2,500
pension transfers undertaken by it which could be the subject of claims and
indicated that Rothschild was seeking to identify further potential claims in
addition to those notified in the schedule.

The notification was given in light of difficulties Rothschild experienced in
obtaining cover in relation to this aspect of its professional business subsequent
to the 1994 policy.  The relevant insurers had insisted on an exclusion in
relation to such business in subsequent policies.  Subsequently, Rothschild
sought a declaration that the blanket notification activated a deeming provision
in the 1994 policy which provided that where notice of �any circumstances�
which �may� give rise to a claim and which came to the insured�s attention
during the period of insurance, was given to the insurer any subsequent claim
arising from those facts and circumstances would be deemed to have been
made during the period of insurance.  In that respect the provision was similar
to section 40(3) of the Insurance Contracts Act 1984 (the Act).

Rothschild sought to rely on the deeming provision to make a claim under the
1994 policy.

The insurers argued that:

� the deeming provision required notification of facts and circumstances where
there was a real and objective risk that those circumstances would result
in claims.  It was insufficient that there was merely some concern that
claims might be made at a later point in time;
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� the notification required knowledge or information of some basis upon which an allegation of misconduct
could be made against Rothschild.  The notification related to problems that were experienced in the
insurance industry as a whole and no allegations of misconduct or facts or circumstances indicating misconduct
on the part of Rothschild had been notified.

Rix J rejected these arguments and found for the insured.  In his view, the test as to what constituted a circum-
stance was a weak one and he emphasised that insurers need only be given notice of facts which �may� give rise
to a claim and not facts or circumstances which were �likely� to give rise to a claim.  In reaching this conclusion,
he was mindful of Rothschild�s obligation under the particular policy he was concerned with to notify such
circumstances to its insurers as soon as they came to its knowledge.  He considered that in such circumstances
a claims made policy would be of no value to an insured unless the deeming provision was interpreted as he
had done.  Otherwise, where circumstances were notified to insurers it would subsequently be impossible to
obtain coverage in relation to those circumstances in any subsequent policy.  To adopt a more rigid view of what
circumstances could be notified would be unfair to an insured.

This case has not yet been considered by any Australian court.  It is not binding on an Australian
court, however it would be considered to be persuasive authority.  The fact that the policy imposed
an obligation to notify of circumstances was an important element in the Court�s reasoning in this
case.  It will be interesting to see whether the case is followed in Australia and if so whether it is
found to only apply to policies which impose an obligation to notify of circumstances or to apply
to all policies.
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Fraud - insurer able to deny indemnity even where not

prejudiced.

Case Name:

Australian  Associated Motor
Insurers Limited v Tiep Thi To

Citation:

[1999] VSC 287 Supreme Court
of Victoria per Mandie J.

Date of Judgment:

2 August 1999

Issues:

� Meaning of �fraud�
� s56(1) of the Insurance

Contracts Act 1984 (Cth)

This was a case where an insured mistakenly believed that she
did not have a valid claim under her insurance policy.
Unfortunately for her, an otherwise valid claim was defeated by
her fraudulent conduct.

The insured held a comprehensive motor vehicle insurance policy with AAMI
for her vehicle.  The vehicle was damaged as a result of the unauthorised use
by the insured�s 15 year old son.  The insured moved the vehicle to a nearby
location and then reported the vehicle as stolen to the police.  She gave a
false statement to the police and made a similar statement in a statutory
declaration to the insurer.

AAMI�s policy contained an exclusion that if at the time damage was incurred
the vehicle was being driven by an unlicensed person (as the insured�s son
was at the relevant time), the insurer would not extend indemnity unless the
vehicle was being driven without the consent of the insured.  In the initial
hearing in the Magistrates Court, the insured gave evidence, which was
accepted, that she did not give her son permission to drive the vehicle.

Section 56 of the Insurance Contracts Act provides that where a claim under a
contract of insurance is made �fraudulently�, the insurer may refuse payment
of the claim. The Magistrate found that the insured had not made her claim
fraudulently within the meaning of s56 of the Insurance Contract Act 1984
(Cwlth) (the Act) and consequently AAMI was not entitled to refuse the insured�s
claim.  On appeal, Mandie J reduced the essential issue in the case to whether
the Magistrate erred in concluding that the insured�s claim was not made
fraudulently within the meaning of s56(1) of the Act.

Mandie J held that �[a] claim will be fraudulent or based on fraud when it is
false and the person making the claim intended to deceive the insurer by
getting out of it money or some other benefit they know [or believe] they
have no right to�.  It did not matter that the insured actually had a good claim
under AAMI�s  policy.  The insured had knowingly made false statements because
she believed that the true facts, if disclosed, would reveal that she did not
have a good claim.  She was therefore dishonestly intending to deceive the
insurer and accordingly the claim was made fraudulently within the meaning
of s56(1) of the Act.  AAMI was therefore entitled to decline the claim.

This decision shows how insurers may be entitled to deny a claim
made fraudulently even if the insurer would have been obliged to
indemnify if the claim had been made without dishonesty.  The result
in this case may have been different if the insured had made false
statements in an attempt to gain a benefit from the insurer to which
the insured believed she was entitled.
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Was a car rental agreement a promise to insure or a

contract of insurance?

Case Name:

Bayswater Car Rental Pty
Limited v Hannell

Citation:

[1999] WASCA34; 1999 10ANZ
Ins Cas 61- 437
Supreme Court of Western
Australia, Full Court per
Kennedy, Pidgeon and Steytler JJ.

Date of Judgment:

26 May 1999

Issues:

� Sections 10(2), 11(7) and
51(1) Insurance Contract Act,
1984 (Cth)

� Meaning of �contract of liability
insurance�

This case was an appeal from the decision of Commissioner
Greaves of the District Court of Western Australian (refer to
our 1998 Review at page 16).  The question for determination
was whether a particular car hiring agreement amounted to a
contract of liability insurance for the purposes of the Insurance
Contracts Act 1984 (Cth) (the ICA).

The facts

Hannell sought to recover from Bayswater (the car hirer) the cost of repairs to
his vehicle arising from a collision with a person who had been renting the
car and subsequently left Australia.  Section 51 of ICA provides that where the
insured under a �contract of liability insurance� is liable in damages to a third
party, the contract provides insurance cover in respect of the liability, and the
insured cannot be found, the third party may recover directly from the insurer.
The relevant parts of the rental agreement were as follows:

3 (a) Not being an insurer, the owner provides collision indemnity,
only during the agreed rental term.
(i) on the rented car.
(ii) on a court judgment against the renter for third party

property damages to 500,000 (cover can be forfeited if
the renter proportions blame).

(iii) on claims by third parties for bodily injuries per the MVIT
Act.

[sic]

The second part of clause 3 dealt with the proportions of damage which the
renter was required to pay.

At first instance, the Commissioner, after considering sections 10(2) and 11(7)
of the ICA and relevant authorities concluded that the rental agreement
constituted a contract of liability insurance for the purposes of the Act, giving
section 51 a liberal reading.

On appeal, Kennedy J considered that the critical question was whether
Bayswater undertook itself to indemnify the renter or whether it undertook
simply to arrange for an outside insurer to indemnify the renter against the
risks identified in the relevant clause.

He considered that the relevant clause was sub paragraph (ii) which should
be read as indicating that Bayswater will itself provide an indemnity to the
renter, limited to collisions, against a Court judgment against the renter for
third party property damages up to $500,000.
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He considered that overall, on the construction of the contract, it was more consistent with Bayswater itself
providing the indemnity than with it arranging insurance indemnifying the renter.

He considered that the obligation of the owner to indemnify the renter arises only on the judgment of the
Court being obtained by the third party against the renter for an amount of damages.  It is only at that stage that
the owner�s liability arises.  The third party cannot be placed in a better position than the renter.

Pidgeon J regarded the essential question as being what was the intention of the parties.  He noted the significance
of the phrase �not being an insurer�, the use of the word �provides� rather than the word �indemnify�.  He also
had regard to the fact that the owner is not permitted by law to provide third party motor vehicle insurance.  He
concluded that it was not the intention of the parties but the owner would give a personal indemnity, and that
all the owner was doing was giving an undertaking that the vehicle was insured by the owner.

Steytler J found that while the hire agreement would not ordinarily have been regarded as a contract of insurance,
it did, nevertheless, contain provisions of insurance and was, by virtue of section 10(2) of the ICA, a contract of
insurance insofar as those provisions were concerned.  Having regard to the relevant authorities, Steytler J
formed the view that each of the requirements stipulated for contracts of insurance was satisfied with clause
3(a)(ii) containing provisions of insurance for the purposes of section 10(2) of the ICA.  That conclusion, in his
opinion, could not be altered merely because clause 3(1) of the Agreement provided that the owner of the
hired vehicle was not an insurer. However, he found that Hannell had no claim against the insurer because the
contract of liability insurance in this case provided insurance cover only in respect of a Court judgment.  There
was no Court judgment and accordingly, section 51 of the ICA did not assist.

Although in this instance the Court denied the claim for contribution, the differences of opinion
expressed by the judges highlights the importance of insurers being alert to the possibility that
in any given situation, there may be another contract and or agreement in place which covers
their insured and which may incorporate provisions which constitute a contract of liability
insurance giving insurers a right of contribution from a third party.
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Third party unable to rely on contract of insurance in car

rental agreement.

Case Name:

Xerri v Kingmill Pty Limited
(trading as Thrifty Car Rentals)

Citation:

[1998] NSWSC 53, Supreme
Court of New South Wales
Court of Appeal per Mason P,
Handley JA and Sheller JA.

Date of Judgment:

3 November 1998

Issues:

� Section 51 of the Insurance
Contracts Act

� �Contract of liability insurance�

In this case Xerri�s car was extensively damaged in a collision in
1992.  The driver of the other car had hired it under a Car Rental
Agreement from Thrifty Car Rentals (Thrifty).

The driver died as a result of the accident.  Xerri sued Thrifty in the Local
Court for the damage to his car relying upon section 51(1) of the ICA.  Xerri
argued before the Magistrate that the Car Rental Agreement contained a contract
of liability insurance in which Thrifty agreed to indemnify the deceased in
respect of his liability to Xerri for damages caused to his car from the collision.

The matter was heard by a Magistrate and on appeal by Sully J of the Supreme
Court of New South Wales then sent back to the Magistrate before coming on
appeal to the Court of Appeal.  In the Courts below, it had been found that
the Car Rental Agreement was indeed a contract of insurance for the purposes
of the ICA.  It was also found that the accident had been caused by the deceased
negligently undertaking a U-turn in breach of the provisions of the Motor
Traffic Act and/or Motor Traffic Regulations.  Xerri failed before Sully J because
he found that the deceased�s liability to him was not covered by the insurance
policy.  This was because the Car Rental Agreement covered the customer for
all liability for loss or damage subject to a number of exclusions which included
the following:

�(a) where Vehicle is used or driven in violation of any of the terms
of the Agreement . . .

(j) vehicle used or driven in breach of term 4�

Term 4 relevantly provided that the vehicle must not be used or driven in
contravention of the provisions of the Motor Traffic Act.  Condition 11, which
was picked up by Exclusion (a), also provided that the customer must �exercise
the highest possible standard of care with respect to the Vehicle�.

In the Court of Appeal Mason P (with whom Handley JA and Sheller JA agreed)
found that the Magistrate and Sully J had been correct in finding that the
contract between the deceased and Thrifty did not provide cover for the
deceased�s negligent act in carrying out the U-turn across the path of Xerri�s
car in breach of the Motor Traffic Act.  Loss or damage flowing from such
actions were excluded by Exclusions (a) and (j) and Term 4.
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The case is significant for two reasons:

(i) it confirms that contracts which might not ordinarily be thought of as insurance contracts
can in fact be insurance contracts covered by the ICA; and

(ii) it illustrates that just because a negligent deceased has an insurance policy does not
necessarily mean that a third party suffering loss by reason of the deceased�s conduct can
rely on section 51(1).  The third party will have no greater rights than the insured and will
still need to establish that the deceased had cover under the relevant policy for the acts
allegedly giving rise to the third party�s loss or damage.
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Exposure of insurers to costs orders - developments since

Chapman v Christopher.

Case Name:

Bristol & West Plc v Bhadresa;
Bristol & West Plc v Mascarehnas

Citation:

[1999] Lloyd�s Rep IR 138
English High Court of Justice per
Lightman J.

Date of judgment:

13 November 1998

Issues:

� Costs � an insurer�s obligation
to meet costs awards
independent of the insurance
contract;

� �Exceptional circumstances�
� Further application of

Chapman v Christopher

Readers of our Annual Review of Insurance Case Law 1998 will
be aware of the developments reported there in this area of law
which have taken place in England.

The decision of the High Court of England in Bristol & West is a welcome
development for insurers since it further restricts the likelihood of the Court
making a costs order against a non-party.

The case arose out of the provision of indemnity under a statutory scheme for
the insurance of solicitors in England by the Solicitors Indemnity Fund Limited
(SIFL).  Several actions were brought against 2 solicitors, Mr Bhadresa and Mr
Mascarehnas.  Under the compulsory insurance scheme, the SIFL took on the
defence of the claims pending its own investigation into indemnity.  The
statutory scheme excluded indemnity for any claim arising out of the dishonesty
of the solicitor.  In each of the cases the SIFL concluded that there had been
dishonesty and, despite having acted for each of the solicitors for a period of
in excess of 18 months, withdrew any further funding before trial.

In both actions, Bristol & West were successful against the solicitors.  Because
each of the solicitors was impecunious and the SIFL had declined indemnity,
the plaintiffs accepted modest amounts in full and final settlement of the
respective judgments.  Independently, Bristol and West sought an order under
section 51 of the Supreme Court Act 1981 that the SIFL be ordered to meet the
plaintiffs' costs in the action.  Section 51 of the English Supreme Court Act
1981 gives the Courts general discretion to make costs orders against anyone
(even a non-party to the proceedings). There are similar provisions in Australia.
The case law which has been reported on previously at page 20 of our 1998
Annual Review makes it clear that the Courts must consider there to be
�exceptional circumstances� before making a cost order against a non-party
and consider what may constitute such circumstances.

Lightman J held in the Bristol & West case that there were no exceptional
circumstances.  Importantly, the Judge was of the view that the mere funding
of the litigation by the SIFL was not itself exceptional.  In his view further
exceptional features are required.  Commenting on the Chapman v Christopher
case, the judge observed that exceptional features had been found to exist
where the insurers of a defendant, without assets, were in all but name the
parties to the action, not merely funding the defence but also having the sole
conduct of the litigation and deciding what defences to put forward and
whether to settle and fighting the claim exclusively to defend their own
interests.  That is not analogous to the facts of Bristol & West where, until
indemnity was withdrawn, the SIFL were protecting not only their own pecuniary
interests in running the solicitors� defences, but also the professional
reputations of the solicitors concerned.
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An important contention submitted by Bristol & West was that there had been considerable delay in the SIFL
undertaking its investigation on indemnity and that it had withdrawn indemnity at a very late stage.  The judge
firmly rejected this as an exceptional circumstance justifying a cost order against the insurer.

This case affirms the decision of Torpy (reported in the annual review of insurance case law 1998)
that in the field of professional indemnity, it is rare for an order to be made against a non-party
insurer because the professional concerned will nearly always have an interest in preserving his
professional reputation as part of the defence.  The case also gives some comfort to insurers
wishing to conduct litigation without prejudice to the question of indemnity.  The fact that an
insurer may subsequently withdraw indemnity having acted in defence of the insured for quite
some time is not itself an exceptional circumstance which would involve the exercise of the
Court�s discretion under section 51 of the Supreme Court Act.
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When will a conflict of interest not give rise to breach of

the duty of good faith?

This case dealt with the question of whether a solicitor appointed
by an insurer who had been conducting the defence of a claim on
behalf of the insured, but without prejudice to the question of
indemnity was, subsequent to a denial of indemnity, entitled to
act against the insured in proceedings concerning indemnity.

The claim

This case involved proceedings in both Tasmania and New South Wales.  The
facts were somewhat complicated.  Investment & Retirement Planning Services
Pty Ltd (IRPS) acted as an insurance agent for Oceanic Life Limited (Oceanic).
In October 1991 Oceanic made a claim against IRPS in respect of an alleged
overpaid commission in excess of $1million.  Oceanic alleged that IRPS had
misrepresented the volume of �new business� it had written on behalf of Oceanic
resulting in the overpayment.

IRPS notified its professional indemnity insurer, HIH Casualty & General
Insurance Limited (HIH) of the claim in early 1992.  HIH in turn instructed
Phillips Fox in Sydney to assume conduct of the defence of the claim on
behalf of IRPS whilst expressly reserving its position as regards indemnity.

Assignment

IRPS had gone into liquidation prior to the claim being made.  In April 1993,
the liquidator of IRPS entered into a deed with Oceanic under which it
purported to assign to Oceanic all of its interest in the �chose in action
comprising its right of recovery against HIH under the relevant policy� in
respect of Oceanic�s claim against IRPS.

In June 1993 Phillips Fox wrote to the liquidator of IRPS indicating that in
HIH�s view the claim was not covered by the policy and that the assignment to
Oceanic was invalid.  Phillips Fox sought the liquidator�s consent to them
assuming conduct of IRPS�s defence without admission of any obligation to
indemnify IRPS on the part of HIH.  They also sought the liquidator�s consent
to Phillips Fox assuming conduct of the defence on the basis that they were at
liberty to inform HIH of all matters of which they become aware expressly
recognising that these matters would be available for use by HIH in any dispute
as to indemnity.  The liquidator, after having obtained independent advice,
consented to Phillips Fox so acting and to Phillips Fox providing any such
information to HIH.

Case Name:

Oceanic Life Limited v HIH
Casualty & General Insurance
Limited

Citation:

(1999) Unreported, NSW
Supreme Court per Austin J.

Date Of Judgment:

1 April 1999

Issues:

� Duty of good faith
� Conflicts of interest
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The Tasmanian Proceedings

In August 1993 Oceanic commenced proceedings against IRPS in the Supreme Court of Tasmania (the IRPS
Proceedings).  Phillips Fox filed a defence on behalf of IRPS through its Tasmanian agents.  In May 1994
Oceanic commenced separate proceedings in the Supreme Court of Tasmania against HIH for recovery under
the policy purporting to sue as assignee of IRPS (the HIH Proceedings).  Phillips Fox also filed a defence on
behalf of HIH in these proceedings through the same agents.

In May 1995 McCabes, another Sydney firm, received instructions to file a Notice of Change of Solicitor on
behalf of IRPS in the IRPS proceedings due to a perceived conflict on the part of Phillips Fox in arguing contrary
positions in the IRPS and HIH Proceedings.  In June 1995 an order was made by the Tasmanian Supreme Court
that the two proceedings be heard together.  In November 1996 with the consent of all parties McCabes assumed
conduct of the defence of the HIH proceedings on behalf of HIH and filed a Notice of Ceasing to Act in the IRPS
Proceedings leaving IRPS unrepresented.

In December 1996 the Tasmanian Supreme Court made an order that the two proceedings be consolidated (the
Consolidated Proceedings).  A consolidated statement of claim was filed on behalf of Oceanic, a defence was
filed on behalf of HIH by McCabes and default judgment was entered against IRPS.

The liquidator of IRPS indicated that he had no objection to McCabes acting for HIH in the consolidated
proceedings and that he did not oppose McCabes seeking access to any documents from IRPS which they may
find of assistance.

The NSW Proceedings

In its defence to the consolidated proceedings, HIH denied that IRPS� right to recover against HIH had been
validly assigned to Oceanic.  It also denied that it was liable to indemnify IRPS, alleging firstly that the assignment
of the policy was a breach of IRPS� duty of good faith, and secondly that IRPS� conduct giving rise to the claim
by Oceanic was deliberate and fraudulent and therefore subject to an exclusion clause contained in the policy.
It also alleged that IRPS was in breach of its duty of disclosure in not informing HIH that it had been involved in
fraudulent and misleading conduct, and that IRPS had been in breach of a policy condition by admitting liability.

In particular it was alleged that admissions of liability had been made when certain without prejudice letters
were written to Oceanic by IRPS in October 1991.  Copies of those letters were provided to McCabes who passed
them onto HIH whilst acting for IRPS.

Oceanic issued a Summons in the Supreme Court of NSW in May 1998 seeking orders against HIH, McCabes and
their Tasmanian agents:

� preventing McCabes and their agents from continuing to act for HIH;
� seeking a declaration that HIH should not be entitled to rely upon any documents the subject of without

prejudice privilege or legal professional privilege obtained by McCabes whilst acting for IRPS;
� seeking an injunction restraining McCabes and their Tasmanian agents from disclosing to HIH information

obtained whilst acting for IRPS;
� seeking an order for delivery up of documents obtained by McCabes whilst acting for IRPS; and
� seeking an injunction to restrain HIH from disclosing the contents of the without prejudice letters.

The appropriate forum

HIH argued that the Supreme Court of New South Wales was an inappropriate forum in respect of the above
relief.
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Austin J held that the proceedings had a practical and logical connection with New South Wales as McCabes
carried on business as solicitors in New South Wales.  New South Wales was therefore the appropriate forum to
deal with the issues relating to whether or not McCabes and therefore their Tasmanian agents were in breach of
any fiduciary duty to IRPS by continuing to act for HIH.  However, Austin J refused to deal with issues relating
to the admissibility of evidence in the Tasmanian proceedings or the issue of whether or not McCabes� Tasmanian
agents and therefore McCabes were in breach of any duty owed to the Tasmanian Supreme Court, regarding
these matters as procedural matters to be properly dealt with by that Court.

Conflict of interest in the insurance context

Austin J then dealt with the issue of whether or not a solicitor appointed by an insurer to conduct the defence
of proceedings on behalf of an insured could continue to act for the insurer after indemnity was declined.

This involved a consideration of the solicitor�s contractual and fiduciary duties to both the insurer and the
insured and an analysis of whether or not there was the real or sensible possibility of a conflict of interest in
McCabes so acting in this case.  In this respect three areas of law were of particular relevance to the relationship
between McCabes, HIH, IRPS and Oceanic.  They were contract, the law with regard to fiduciary duties and the
law with regard to confidential information.

Whilst recognising that a solicitor may owe fiduciary duties to a client irrespective of whether or not the solicitor/
client relationship is the result of a contractual retainer, in refusing to grant the relief sought by Oceanic,
Austin J relied upon the following:

� McCabes� fiduciary duty of loyalty and duty to avoid conflicts of interest had been successfully attenuated by
IRPS�s consent to both Phillips Fox, and subsequently McCabes, acting on the basis that any and all information
which came into their possession may be disclosed to HIH and subsequently used against IRPS in any
proceedings relating to indemnity;

� whilst McCabes were in theory unable to disclose confidential information to HIH without IRPS�s consent,
this had in fact been given and furthermore, for IRPS to withhold any relevant information, would have
resulted in a breach of its duty of good faith to HIH.  The Court was entitled to assume that McCabes and/or
Phillips Fox had advised IRPS of this and that as there was no evidence of any objection to such disclosure by
IRPS it could be implied that consent to the disclosure of such information had been given;

� that the confidential information the subject of the relief sought (with the exception of the without prejudice
letters) had not been specifically defined or identified;

� that as IRPS had been placed in liquidation and pursuant to the provisions of the Corporations Law the
creditors of IRPS ranked above Oceanic in respect of any distribution of assets, IRPS had no effective interest
in the litigation and as such no conflict could result;

� that even if IRPS�s rights against McCabes with regard to confidential information or legal professional privilege
could be assigned at law to Oceanic, a stranger to the solicitor client relationship, the deed of assignment in
favour of Oceanic did not purport to assign those rights.

As a result Austin J held that there was no real or sensible possibility of a conflict of interest involved in McCabes
acting for HIH.  As such he refused to grant the relevant relief to Oceanic.

This case constitutes an important attempt by the Supreme Court of NSW to rationalise the
basis of a very common practice which has recently been called into question.  The case illustrates
the principles which apply when an insurer appointed legal representative seeks to continue to
act for an insurer subsequent to a denial of indemnity.  It is essential that appropriate disclosure
of the basis of the representative�s role is made to the insured.
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Good faith, the insurer's obligations to give the insured
information and the meaning of "Total and Permanent
Disability".

Case Name:

Beverley v Tyndall Life Insurance
Co. Limited

Citation:

Supreme Court of Western
Australia Court of Appeal per
Malcolm CJ, Ipp and
Anderson JJ.

Date of Judgment:

11 October 1999

Issues:

� Insurer�s duty of good faith
� �Total and permanent

disability�

In this case, the Court considered the meaning of �total and
permanent disability� and also considered the insurer �s
obligations to act with the utmost good faith in assessing a claim.

The insured slipped and fell whilst in her home in January 1995.  In April
1996 she made a claim and then provided medical reports from her GP and
another doctor.

The insured contended that as a result of her accident she was �totally and
permanently disabled� within the definition of that term in the relevant policy,
and claimed benefits accordingly.

On 9 July 1998 the insurer rejected the claim.  The insured initiated
proceedings in the District Court.  The insurer relied on reports it had obtained
from Dr Salmon and Dr Silbert.  The insurer did not provide a copy of those
reports to Ms Beverley until it had made its decision not to grant indemnity
and only did so with its decision.

Ipp J found the insured was entitled to the benefits payable for total and
permanent disability if she could prove �to [the insurer�s] satisfaction� that
she was �unlikely to ever resume work� or attend to �full time unpaid domestic
duties�.  He accepted that �unlikely� meant �no real chance or even improbable�.

It was accepted that it was a matter of the insurer�s discretion whether or not
it would be satisfied with the matters contained in the relevant clause of the
policy.  When an insurer is exercising such a discretion the relevant principles
are:

� the insurer is under a duty to act with the utmost good faith in the assessment
of the claim and this implied an obligation in forming an opinion as to the
insured�s disability to act fairly, in good faith and reasonably having due
regard for the interests of the insured;

� the insurer is required to exercise its discretion upon �real and genuine
considerations� and on sound reasons;

� just because an insurer must act reasonably in forming or declining to
form an opinion does not mean that a Court can substitute its own view
for that of the insurer as �reasonable persons may reasonably take different
views�.

In essence the insured�s doctors supported the view that she was permanently
incapable of returning to work.  The insurer�s doctors however pointed to
possible psychiatric causes of her incapacity which might be capable of cure.
Dr Salmon found that the insured did not have any present capacity for work
but there was a �hope . . . that her domestic functional capacity will improve
substantially�.  Dr Silbert found that:
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� non medical factors were prominent in the perpetuation of the insured�s symptoms;
� with appropriate psychiatric treatment the insured had potential for significant improvement;
� in the longer term her prognosis was dependent on correction of non medical factors;
� a formal psychiatric opinion would identify reversible non medical factors that in the long term as they were

improved would result in an improvement in her level of function.

In Ipp J�s opinion the only reasonable conclusion from the medical evidence, other than that of Dr Silbert, was
that the insured was unlikely ever to be capable of doing the important duties involved in her �work� or in
carrying out full time domestic duties.  Ipp J was not persuaded by Dr Silbert�s report.  He did not believe Dr
Silbert had adequately set out any justification for his opinions.  He therefore found for the insured.

The duty of good faith

The insured contended that the insurer acted unreasonably and unfairly in failing to disclose the reports of Dr
Salmon and Dr Silbert to her before rejecting her claim.  The issues of psychiatric treatment and the other �non
medical factors� raised by Dr Silbert had not previously been raised and the insured had no knowledge that
Dr Silbert would base his opinion on these matters nor was she given an opportunity to answer his views.  In
Ipp J�s opinion the failure to provide the reports of Dr Salmon and Dr Silbert to the insured before the insurer
made its decision was a failure to act reasonably and with the utmost good faith.

Whilst Anderson J agreed with Ipp J�s finding on the question of �total and permanent disability�, he did not
express an opinion in respect of the non provision of the doctors� reports to the insured.  Malcolm CJ agreed
with Ipp J that in the circumstances of this case the insurer was under a duty to disclose the contents of its
opinions to the insured and that by failing to do so it breached its duty to act fairly and reasonably in the
consideration of the claim.

It is not clear from the judgments whether the obligation of good faith would require the
disclosure of evidence by an insurer to an insured other than in circumstances where the insurer
is to exercise a discretion on the basis of such evidence.  The better view is probably that the
case should only be read as authority for a duty to make such disclosure in those limited
circumstances.  The case is also a warning to insurers that when exercising a discretion they
would do well to obtain medical reports which set out clear logical bases for their conclusions.
Insurers should also bear in mind that Courts will usually give greater weight to medical experts
expressing views within their area of expertise � if insurers wish to assert an insured has a
curable psychiatric condition they should obtain a psychiatrist�s report to that effect.
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Insurers need to carefully document decision making

process in admitting claims.

Case Name:

Ian William Duncan & Ors v
Prudential Assurance Co Ltd &
Anor

Citation:

[1998] WASCA 290 Supreme
Court of Western Australia
Court of Appeal per Kennedy,
Franklyn, Walsh JJ.

Date of Judgment:

19 October 1998

Issues:

� Claim paid by mistake
� Mistake of law
� Payment made �voluntarily�

In this case an insurer was denied recovery of payments to an
insured even though the Court held that the insured was not
entitled to the payments.  The Court held that the insurer had
failed to prove a mistake of law which was causative of the
payments being made.

The definition of Total Disability contained a deeming provision which deemed
that Total Disability did not apply in any period during which the Insured is
engaged in any occupation for wage or profit.

The Plaintiff �s entitlement to a Residual Disability benefit under the policy
arose only if immediately preceded by a period of Total Disability for which a
benefit had been payable for 30 or more consecutive days and further, only if
the insured, by reason of the injury, was also able to comply with 2 conditions
within the definition of Residual Disability:  (a) the member is to perform one
or more but not all of the important duties of his usual occupation, and (b)
the member is earning income from that occupation or another occupation at a
monthly rate of less than 75% of his pre-disability average monthly earnings.

The Plaintiff was paid a Total Disability benefit from the date of the accident
(October 1987) to March 1989.  The Total Disability benefit was replaced by
the Residual Disability benefit in March 1989 which continued until the insurer
discontinued payments in February 1992.

The Court considered the insured�s �usual occupation� and held that it was
not a �Managing Director/Powder Coater� as the insured had stated in his
initial claim form where the insured had also stated that his managerial duties
only occupied 5% of his time.  The Court went on to confirm the trial judge�s
finding that following the injury the insured�s usual occupation was proprietor
or manager of a powder coating business.

The Court confirmed the trial judge�s decision that the insured was engaged
in an occupation for wage or profit (due to the profit from the sale of the
powder coating business) in the period immediately following the accident.
Following his injury the Plaintiff had sold the powdercoating business for a
$50,000 profit and continued to receive a Residual Disability benefit payment
until March 1989 when he purchased a postal order business.

The result was that the deeming provision applied and the Total Disability did
not apply in the period immediately following the accident. Consequently, an
entitlement to Residual Disability benefits also did not arise.  In a 2 to 1 split
the Court also confirmed the trial judge�s finding that the insurer had failed
to identify and prove a mistake of law which was causative of the insurer�s
payment of the Residual Disability benefit to the insured in the period from
November 1987 to March 1989.
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The mistake of law which the insurer sought to establish was that it considered that from November 1987 to
March 1989 the insured was Totally Disabled in terms of the Policy, and on that basis that he was thereafter, until
1992, entitled to a Residual Disability benefit.  Alternatively, the respondent claimed that the mistake of law was
that the insurer believed the insured was entitled to a Residual Disability Benefit of a sum greater than that to
which he was actually entitled.

In reaching its decision the Court followed the leading Australian case David Securities Pty Ltd v Commonwealth
Bank of Australia (1992) 17SCLR353 which held that mistakes of law are to be treated in the same way as
mistakes of fact and on that basis the insurer had a prima facie entitlement to recover monies it had paid when
a mistake of law or fact caused the payment.

The insurer did not put forward evidence to support its claim.  In those circumstances, the Court was not
prepared to draw the inference that the causative factor in the insurer�s payment of the moneys was a mistake of
law.  The court confirmed the trial judge�s finding that the insurer had voluntarily paid the Residual Disability
benefit. The Court referred to the insurer�s reasonable and compassionate attitude to claims as a factor in
reaching its decision.

The case illustrates that insurers should ensure that when making payments under a policy
they should do so based on a clear and well documented decision as to the insured�s entitlement
to the payments.  If that position is ultimately found to be incorrect (as it was in this case due to
the insured�s provision of inaccurate information), in order to recover those payments insurers
will need to put forward evidence to demonstrate that the payment was made by reason of a
mistake.
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Assessment of loss takes into account the prospect of

future occurrences.

Case Name:

VACC Insurance Co Ltd v
Lekkas

Citation:

Supreme Court of Victoria
Court of Appeal per
Brooking, Ormiston and
Buchanan JJ.

Date of Judgment:

30 March 1999

Issues:

� Fire policy insured�s loss
� Assessment of damages

The Court considered VACC�s appeal against the trial judge�s
decision that the insured (Mr and Mrs Lekkas) were entitled to
be indemnified under a fire policy issued by VACC.  The appeal
related to quantification of the damages awarded to the insured.

The insured premises comprised three shops.  In April 1993 a fire broke out
and destroyed two of the shops.  The insured asserted that they were entitled
to be indemnified on the basis that the destroyed property comprised two
shops, both of which were let to tenants.  They succeeded on that argument at
first instance and were awarded approximately $100,000.  On appeal, VACC
contended that prior to the date of the fire the premises were under threat of
compulsory acquisition by the local authority in order to enable road widening
works to proceed.  Consequently, VACC argued that the insured were only
entitled to the value of the property as determined for the purposes of
compulsory purchase � i.e. a lower value than would be the case in the absence
of an applicable compulsory purchase order affecting the premises.

VACC�s appeal was allowed.  The Court heard evidence that the local authority�s
intention to compulsorily acquire the property was established prior to the
date of the fire.  Although the authority was slow to act to put into effect its
decision to acquire the property, the evidence clearly established that the
compulsory purchase would proceed.  Further, the Court held that the prospect
of compulsory acquisition increased after the occurrence of the fire.  The Court
applied the principle that in assessing damages, speculation as to what may
happen in the future is to be rejected where actual facts are known.  Also, in
determining the value of the property lost, the value of the property to the
insured is to be determined and not the value in any abstract sense.

The Court of Appeal held that the trial judge had erred in requiring that the
compulsory acquisition had to be set in concrete before being considered in
determining the loss sustained by the insured.  Consequently, the Court set
aside the first instance decision and reduced the damages payable to the insured
from $100,000 to approximately $40,000 � that is, the value of the property on
the basis of the authority�s decision to compulsorily acquire it.

This case confirms that in assessing the loss sustained by an insured
under a policy of insurance, provided that the chance of an occurrence
is not merely fanciful, a future event which will affect the amount of
the loss is to be taken into account in order to ascertain the true
measure of the insured�s loss.  This could be said to be the
counterpart of the principle that in assessing damages in contract
and in tort the law recognises a lost commercial opportunity as a
compensable loss notwithstanding that, on the balance of probability,
it is more likely than not that the opportunity will not be realised.
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Insurer entitled to raise indemnity issues against third
party not raised in defence of the application for leave to
proceed.

Case Name:

Dixon v Royal Australia Insurance
Limited

Citation:

[1998] Federal Court of Australia,
ACT Registry

Date of Judgment:

24 December 1988

Issues:

� Third party claim
� Anshun estoppel

This case considered whether or not in an action to enforce a
statutory charge on insurance monies by a third party,
determination of an application for leave to proceed against the
insurer finally determined the issue of indemnity.

On 1 December 1984, Mrs Dixon was a passenger in an aircraft flown by Mr
Priest which crashed near Goulburn.  Mrs Dixon was successful in an action
for damages for negligence against Mr Priest and was awarded the sum of
$148,696.32.  That judgment was never satisfied.

Mr Priest was insured under a policy of insurance issued by Royal Insurance
Limited (Royal) which covered Mr Priest for legal liability to passengers up to
a maximum amount of $100,000.  (The policy was issued prior to the
commencement of the Insurance Contracts Act 1984).

Mrs Dixon sought to enforce a statutory charge on the insurance monies available
to Mr Priest under the policy pursuant to Section 25 of the Law Reform
(Miscellaneous Provisions) Act 1955 (ACT) (the Act) in the Supreme Court of
the ACT.  This is the ACT equivalent to section 6 of the Law Reform
(Miscellaneous Provisions) Act 1946 (the Law Reform Act).

The application for leave was opposed by Royal on the basis that it was entitled
to disclaim liability by reason of Mr Priest�s conduct during the flight which
resulted in the accident on 1 December 1984.  Justice Higgins was not satisfied
that Royal were entitled to deny indemnity and granted leave.  Royal did not
rely on certain incidents in 1982 and 1983 which were not disclosed prior to
inception of the policy as a basis for denying liability to indemnify when resisting
the application for leave.

Subsequently Mrs Dixon commenced proceedings against Royal in the Supreme
Court.  At trial, Royal claimed that it was entitled to deny liability under the
policy due to the non-disclosure of the incidents in 1982 and 1983.

Gallop J agreed dismissing Mrs Dixon�s action and ordering that there be
judgment for Royal.  In doing so he held that the previous decision of Higgins
J on the application for leave to commence proceedings did not conclude the
question of whether or not Royal were entitled to deny indemnity.  He held
that Royal were entitled to raise new issues at trial.

On appeal it was argued on behalf of Mrs Dixon that the application for leave
finally determined the issue of indemnity and that an Anshun estoppel existed
in respect of any new issues raised by Royal at the hearing, which could have
been but were not raised during the course of the application for leave.
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The full court of the Federal Court rejected this argument.  It held that the inquiry during the application for
leave was as to whether or not a plaintiff such as Mrs Dixon had an �arguable case� in respect of matters going
to both indemnity and the insureds liability at common law.  As such, the inquiry was preliminary only and did
not result in a binding determination of either issue. Further, Royal was not precluded by way of Anshun
estoppel from raising matters in its defence at trial which were not raised on the application for leave, irrespective
of whether or not Royal may have been in a position to do so at that time.

This decision highlights the nature of an application by a third party for leave to proceed against
an insurer.  Such an application is a procedural step which does not result in a binding determination
of substantive issues.
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Third party claim against insurer - no separate limitation

defence available.

Case Name:

Kinzett v McCourt & Ors

Citation:

[1999] NSWCA 7 Supreme
Court of New South Wales �
Court of Appeal per
Spigelman CJ, Mason P,
Priestley, Meagher and Handley
JJA

Date of Judgment:

9 February 1999

Issues:

� Claim by third party against
insurer

� No separate Limitations Act
defence

� Section 6 of the Law Reform
(Miscellaneous Provisions)
Act 1946

This decision considered the operation of section 6 of the Law
Reform (Miscellaneous Provisions) Act 1946 (the Law Reform Act).

That provision creates a statutory charge in favour of third parties enforceable
by way of an action against the insurer in respect of any liability of the insured
to the third party which is or may be covered under the policy.  Sub-section (4)
provides as follows:

�Every such charge as aforesaid shall be enforceable by way of an
action against the insurer in the same way and in the same court as
if the action were an action to recover damages or compensation
from the insured; and in respect of any such action and of the
judgment given therein the parties shall, to the extent of the charge,
have the same rights and liabilities, and the court shall have the
same powers, as if the action were against the insured�.�

The facts

The plaintiff was injured in a boat explosion.  He commenced proceedings
against certain persons but failed to identify the true owner of the business
which supplied the boat until just after the statutory limitation period had
expired.  He then brought an action to extend the limitation period against
the supplier and to join the supplier�s insurers to the proceeding pursuant to
section 6 of the Law Reform Act.

The decision

Section 60G of the New South Wales Limitations Act allows the Court to extend
a limitation period if it decides that it is �just and equitable to do so�.  All 5
judges of the New South Wales Court of Appeal overturned the first instance
decision of Hulme J and allowed the plaintiff to join the supplier as a defendant.

The Court then considered the position of the insurer.  The insurer argued
that the relevant limitation period for bringing an action against it had expired.
It relied upon Grimson v Aviation & General (Underwriting) Agents Pty Ltd
(1991) 25 NSWLR 422, 428-429 per Meagher JA (with whom Hope AJA had
agreed) and a subsequent case which followed or approved that decision.
That authority is to the effect that where sub-section (4) provides that the
third party �shall �.. have the same rights and liabilities �. as if the action
were against the insured� that means any defence which would be available in
the primary action is a good defence in a statutory action.  The insurer argued
that it followed that it had a separate limitation defence, unaffected by any
extension of time for the plaintiff.
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Another less followed line of authority was to the effect leave was a necessary ingredient of the cause of action
under sub-section (4) and accordingly, time did not begin to run until the courts consent was given: New South
Wales Medical Defence Union v Crawford (1993) 31 NSWLR 469.

The consequence of the Grimson decision, if followed, would be that an action to enforce a statutory charge
might become statute barred at a time when either the intending plaintiff was unaware that the tortfeasor was
insured or, assuming the tortfeasor was insured, the intending plaintiff was unaware of the identity of the
insurer.  By the time the need to pursue the insurer becomes apparent the limitation period may have expired.
Further, the Court�s practice under section 6(4) of the Law Reform Act has been to refuse leave to proceed
against an insurer where the insured is a viable defendant.  The liability of the insured is a fact that can change
at the end of, or even after, the expiration of the original limitation period.  Spigelman CJ considered that
would be most extraordinary if parliament intended such a result.  Spigelman CJ considered that in circumstances
where proceedings have in fact been commenced against an insured within time (either within the original
period or as extended) then to permit the insurer to set up a limitation defence not in fact available to the
insured is to fail to permit the charge to be enforced �in the same way �. as if the action were an action to
recover damages or compensation from the insured�.  He refused to follow either the Grimson or the Crawford
line of authority.  As to Crawford, he considered that the requirement of leave is a preliminary requirement to,
or condition of, enforcement of the cause of action.  It is not an essential element of the existence of a cause of
action.  Priestley JA, Handley JA and Mason P in substance agreed with the reasoning of Spigelman CJ.

Meagher JA dissented, preferring the Grimson line of authority.

The effect of this decision is that there is no separate Limitations Act defence available to insurers
subjected to claims pursuant to section 6 of the Law Reform Act.  The insurer is put into the
position of the insured for the purpose of considering such defences.  The reasoning in this case
ought to apply to other defences such as laches, waiver or estoppel.
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Third party claimant unable to rely on Section 54.

Case Name:

FAI General Insurance Ltd v
Jarvis

Citation:

[1999] NSWCA23; New South
Wales Supreme Court per
Powell, Beazley and Stein JJA.

Date of Judgment:

19 February 1999

Issues::

� Claim by third party -
sections 6(1) and 6(4) Law
Reform (Miscellaneous
Provisions) Act 1946 (NSW)

� Sections 54(1) and 54(6)
Insurance Contracts Act,
1984 (Cth)

Facts and decision of trial judge

This was an appeal by FAI against an order granting leave to join it as a defendant
to proceedings for damages for personal injury pursuant to the provisions of
s6 of the Law Reform (Miscellaneous Provisions) Act 1946 (the Law Reform Act)
where the relevant insured was no longer trading or available to assist in the
defence of the claim.

Mrs Jarvis slipped on some cleaning fluid sustaining injury while in a store
occupied by VSLR Pty Limited (VSLR). She subsequently commenced
proceedings against VSLR and its cleaners,  A & B Conlon Cleaning Services
(the cleaners). At the time of the accident, FAI insured the cleaners, under a
Business Package Policy.

FAI declined indemnity in relation to the claim on the basis of late notification.
FAI was notified of the action by Mrs Jarvis� solicitors a month before the hearing
following investigations which indicated that the cleaners had long ceased to
trade and were living abroad.

Mrs Jarvis brought an application to join FAI to the proceedings relying on:

(a) s6 of the Law Reform (Miscellaneous Provisions) Act 1946 (The Law Reform
Act).  That section provides for a right of action in favour of plaintiffs
against a defendants� liability insurer where leave of the Court is obtained.
Under subsection (4) leave shall not be granted in any case where the
Court is satisfied the insurer is entitled under the terms of the contract of
insurance to disclaim liability; and

(b) s54 of the ICA so as to deny FAI the right, in the circumstances, to disclaim
liability under its contract of insurance.  s54 in essence provides that an
insurer may not refuse to pay a claim by reason only of a relevant act or
omission that occurred after the policy was entered into, but may reduce
its liability by the extent to which it is prejudiced by such act or omission.

FAI relied on provisions in the policy of insurance which required the co-
operation of the insured in the event of a claim, breach of which constituted
a condition precedent to liability and a basis for disclaiming indemnity.

Nash DCJ at first instance considered that, under the terms of the policy, FAI
was entitled to deny liability on the basis of the insureds� failure to co-operate.
However, he also considered that the late notification of the claim did not
prejudice FAI and accordingly s54 applied to prevent FAI from denying the
claim.
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The Court of Appeal decision

On appeal, Powell JA delivered the principal judgment.  He considered that, by reason of the failure to co-operate
in the event of a claim, FAI was entitled to disclaim liability within the meaning of s6(4).  He considered that
where the terms of a contract of insurance entitled an insurer to disclaim liability, s54 cannot assist an applicant
under s6 of the Law Reform Act.  He considered that s54 addressed a different question and required the
determination, a trial, of the extent of the prejudice which an insurer may have suffered, and the determination
of whether or not, in those circumstances, the act or omission of the insured which would otherwise have
permitted a disclaimer of liability should be permitted to provide a defence, either in whole, or in part, to a
claim made by the insured.  He concluded that s54 of the ICA was irrelevant to any consideration of the question
whether or not leave to commence, or to amend proceedings ought to be given pursuant to the provisions of
s6(4) of the Law Reform Act.

Powell JA also considered that if, contrary to his view, it was necessary to take s54 into account, Nash DCJ�s
conclusion that FAI had not sustained any prejudice was �completely unstainable�.  He referred to the fact that
the insured and relevant witnesses could no longer be found.  There were obvious evidentiary difficulties in
defending the case on behalf of the insured.

Beazley JA and Stein JA agreed with Powell JA�s conclusion that provisions of s54 of the ICA are irrelevant to a
consideration of the question of leave to commence proceedings under s6(4) of the Law Reform Act.

If this decision is followed, it means that in circumstances where an insurer would not have been entitled to
deny liability to an insured by reason of s54 of the ICA, it may nevertheless defeat an applicant under s6 of the
Law Reform Act.  This decision is favourable to insurers and may produce harsh results against third parties in
circumstances where the insured is insolvent, or for one reason or other has not made a claim.  The decision
also appears to be inconsistent with the approach taken by the New South Wales Court of Appeal in Greentree v
FAI General Insurance Co. Limited (1998) 44 NSWLR 706 per Spigelman CJ, Mason P and Handley JA.  In that
case the Court considered whether s54 applied in the context of a s6 application.  They held it did not apply
because the applicants� failure to make a claim on the insured during the period of insurance was not an
�omission� for the purpose of s54.  The s6 application was therefore dismissed.  The implication is that had s54
applied, the application would have been granted.

If this decision is followed, it will allow insurers to deny claims made by third parties (pursuant to
s6 of the Law Reform Act) in circumstances where s54 of the ICA would operate to prevent
denial of any claim made by the insured.  In the case of claims made policies, insurers may also be
able to argue that s6 of the Law Reform Act does not apply in any event.  See (1999) 10 ILJ 133.
The case is also a useful illustration of differing judicial approaches to the assessment of �prejudice�
for the purposes of s54.
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Third party has no right to join in dispute between insured

and insurer.

Case Name:

Morrell v Mercantile Mutual
Insurance (Australia) Limited

Citation:

Supreme Court of Western
Australia Court of Appeal BC
9907484 per Malcolm CJ,
Kennedy and Pidgeon JJ.

Date of Judgment:

12 November 1999

Issues:

� Joinder of third party
� Insured impecunious

The Full Court of the Supreme Court of Western Australian
recently considered an application by an accident victim to be
joined as a party to an appeal between the persons alleged to
have caused the accident (and her injuries) and their insurer.

Malcolm CJ gave the leading judgment and held that the victim was not entitled
to be joined as a respondent to the appeal.  The other judges agreed with his
view.

Mrs Morrell went parasailing for the first time on 30 January 1989.  She was
given instructions by Mr Harford (who controlled a company called Blue
Lagoon Water Sports Pty Limited) and then taken on the boat by Mr Gibbs
(who controlled a company named Paraglide Pty Limited (Paraglide)).
Mrs Morrell suffered serious injuries as a result of an accident occurring on
that trip which was found to have been caused entirely by Mr Gibbs taking
her too close to the land.  As a result Mrs Morrell sued Mr Gibbs and Paraglide
and Mr Harford and Blue Lagoon.  Mr Gibbs and Paraglide joined their insurer
as a third party.  At first instance Mr Gibbs and Paraglide were found liable to
Mrs Morrell for damages to be assessed and Mr Harford was found not to
have been negligent.  Mr Gibbs and Paraglide�s insurer was found liable to
indemnify them.  The insurer appealed from the findings that it was liable to
indemnify Mr Gibbs and Paraglide.

The insurer refused to indemnify Mr Gibbs and Paraglide on the basis that
Mr Gibbs was not personally insured, that it insured Paraglide and that
Mr Gibbs� was not acting in that capacity when he sailed Mrs Morrell.  The
insurer also argued that there had been a failure to notify changes in
circumstances as required by the policy, that the policy only applied to �lawful�
ventures which it was said this was not, and that the policy was governed by
the Marine Insurance Act such that section 54 of the Insurance Contract Act
had no application.

During that trial at first instance Mrs Morrell�s counsel was allowed to argue
issues in relation to whether Paraglide�s insurance policy was governed by the
Marine Insurance Act or the Insurance Contracts Act.  Mrs Morrell filed a
Notice of Motion seeking to be joined as a respondent to the appeal.  In
support of that application she filed an affidavit which asserted that Mr Gibbs
would be unable to make more than a token contribution to the damages yet
to be assessed and costs and that Paraglide had no assets.

The insurer opposed the application on the ground that Mrs Morrell was not
a necessary or proper party on the hearing of the appeal because:
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(i) this was an appeal as to the rights and liabilities of other parties namely a dispute between the insured
and insurer;

(ii) there was no issue at trial between Mrs Morrell and the insurer;
(iii) there was no issue on the appeal between Mrs Morrell and the insurer; and
(iv) the rights and/or liabilities of Mrs Morrell would not be directly affected by the outcome of the appeal.

Under the Western Australian Supreme Court Rules the Full Court on any appeal has all the powers and duties
as to amendment and otherwise of the Court appealed from which includes the power relating to joinder.
Order 18 Rule 6(2) of the Western Australian Supreme Court Rules enables the joinder of a party by a Court on
such terms as it thinks just at any stage of the proceedings where the presence of that party �is necessary to
ensure that all matters in dispute in the cause or matter may be effectively and completely determined and
adjudicated upon�.

Malcolm CJ considered that the insurer was under no legal liability to Mrs Morrell but that the judgment she
had obtained was of no commercial value unless the insurer was liable to indemnify Mr Gibbs and Paraglide.
Under the common law the fact that a person has been injured by reason of some other person�s wrong-doing
does not give the injured person a cause or right of action against the insurer�s of the wrong-doer.  As Mrs Morrell
had no direct legal or equitable right which would be directly affected by the existence or otherwise of a liability
on the part of the insurer to indemnify Mr Gibbs and Paraglide, Malcolm CJ was not prepared to add her as a
respondent to the appeal.  The fact that Mrs Morrell�s commercial and personal interests would be affected by
the outcome of the dispute between the insurer and the insured was not a sufficient basis for adding her as a
respondent.

Although the provisions of the Bankruptcy Act 1966 (Commonwealth) and the Corporations Law were not
raised by the parties, Malcolm CJ of his own motion, observed the provisions of section 117 of the Bankruptcy
Act and section 562 of the Corporations Law.  Section 117 of the Bankruptcy Act provides that where an insured
is bankrupt but has a contract of insurance against liability to third parties, if that liability has been incurred the
bankrupt�s right to indemnity under the insurance policy vests in the trustee and if that liability has not already
been satisfied the trustee must pay the proceeds of the policy to the third party.  Section 562 of the Corporations
Law similarly provides that where a company is insured against the liability to a third party and that liability has
been incurred resulting in the liquidator receiving an amount to pay the liability from the insured�s insurer the
liquidator must pay that amount to the relevant third party less expenses.

Pursuant to these sections Malcolm CJ observed that Mrs Morrell had a contingent right to proceed directly
against the trustee in bankruptcy if Mr Gibbs was bankrupted and against the liquidator if Paraglide went into
liquidation.  For those reasons he felt that Mrs Morrell would be entitled to seek the Court�s leave to appear at
the appeal as a friend of the Court or amicus curiae and to make submissions however those were not the
orders which Mrs Morrell sought.  Mrs Morrell sought to be joined as a respondent to the appeal and Malcolm CJ
considered she had no entitlement to be joined as such.

This decision (and FAI v Interchase reported separately in this review) illustrate that, in the
absence of a legal entitlement to do so, the Court will not be prepared to exercise its discretion
to allow a third party victim to participate as a party in a dispute between the insured wrong-
doer and its insurer, even though in a practical or commercial sense, the third party victim may
have the greatest interest in the outcome of that dispute.
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Third party unable to join insurer where no dispute

between insurer and insured.

Case Name:

FAI General Insurance Company
Ltd & Ors v Interchase
Corporation Limited (in
liquidation)

Citation:

1998 unreported, Queensland
Court of Appeal, per Davies,
McPherson JJA and Byrne J.

Appeal No.:

4241 of 1997

Date of Judgment:

14 July 1998

Issues:

� Joinder of liability insurer
� Conditions required

This case concerned the question whether a third party can join
a liability insurer to proceedings against an insured where
indemnity has been denied, no action has been brought by the
insured and the third party has no direct right against the insurer.

The case came about as a result of a denial of indemnity by a professional
indemnity insurer under a claims made policy in proceedings brought against
a valuer insured under that policy in respect of a claim for damages for an
allegedly negligent valuation given to a property developer.

Proceedings were commenced in 1994 by Interchase Corporation Ltd (in
liquidation) (Interchase) who had retained Colliers Jardine (Qld) Pty Ltd
(Colliers) and one of its employees as its valuer in connection with the
development of retail and commercial premises in Brisbane.  Interchase claimed
to have lost approximately $60million through Colliers� negligent valuation of
the complex.

Colliers and their employee were insured under a claims made professional
indemnity policy by FAI Insurance Company Ltd (FAI).  FAI had originally assumed
conduct of the defence of the proceedings on behalf of both Colliers and its
employee.  In October 1996 FAI declined indemnity.  Neither Colliers nor their
employee took objection to this decision.  The denial of indemnity was at no
stage the subject of proceedings brought by Colliers.

Interchase sought to join FAI as an additional defendant with a view to obtaining
a declaration as to the liability of FAI to indemnify Colliers.  Interchase did not
seek to enforce any direct right of action against FAI.

Interchase sought to obtain a decision that would be binding on FAI in any
subsequent proceedings brought by Colliers� liquidators in respect of its liability
to Interchase.

At first instance leave was granted to Interchase to join FAI to the proceedings
under order 3 rule 11(2) of the rules of the Queensland Supreme Court which
provided:

�(2)The Court or any judge may at any stage during the proceedings
either upon or without the application of either party and on such
terms as may appear to the Court or judge to be just order � that the
names of any persons who ought to have been joined or whose presence
before the Court may be necessary in order to enable the Court
effectually and completely to adjudicate upon and settle all questions
involved in the cause or matter be added either as plaintiffs or
defendants.�
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The courts in other jurisdictions have similar discretions.

On appeal the Court of Appeal held that in exercising its discretion under order 3 rule 11(2), it must be
established to the court that three conditions are met prior to the joinder of a defendant in the absence of a
direct cause of action pursued by the plaintiff against that defendant:

1. There must be a conflict of interest between the defendants concerned;
2. It must be necessary to decide this conflict in order to give the plaintiff the relief he claims; and
3. The question between the defendants must have been finally decided.

By majority the Court of Appeal upheld FAI�s appeal in dismissing the summons so far as it related to FAI on the
basis that it was not necessary to decide the conflict between Colliers and FAI in order to resolve the issue of
Colliers� liability to Interchase, and further, in the absence of any counter claim brought in the proceedings by
Colliers against FAI there would be no binding decision as to the question of indemnity in any subsequent
proceedings between Colliers and/or its liquidators and FAI.  Thus the issue would not be finally determined.

In so holding the Court of Appeal made clear that whilst much of the evidence may be relevant to both the
questions of liability and indemnity, and that convenience may require the two questions to be determined
together, the question of indemnity had no bearing upon the issue of liability.  It was therefore not necessary for
the question of indemnity to be dealt with for Interchase�s cause of action against Colliers to be established.
Further, in the absence of any issue being litigated between the defendants, no issue estoppel could be created
between them.  As such the result Interchase was attempting to achieve was not possible.

This case is a reminder that a third party proceeding against an impecunious defendant in the
absence of any direct statutory right of action may continue to have difficulty in establishing
access to insurance monies in spite of recent amendments to the Corporations Law.
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Third party able to rely on waiver of subrogation clause.

Case Name:

Woodside Petroleum
Development Pty Ltd v H &
R-E & W Pty Ltd

Citation:

Unreported, Supreme Court of
Western Australia per
Malcolm CJ, Pidgeon and
Ipp JJ.

Date of Judgment:

16 March 1999

Issues:

� Subrogation
� �Other assureds�
� Waiver of subrogation

clause

Woodside�s insurers sought to exercise a right of subrogation
against the designers, and the design verifiers, to bring a claim
for breach of contract in respect of losses caused to Woodside at
a drilling platform.

Cover was extended under the relevant policy to the designers and verifiers in
respect of certain losses but not for breach of contract.  The designers and
verifiers raised a successful defence that the underwriters had waived their
right of subrogation under the terms of the policy.  They were able to rely on
the waiver even though they were not parties to the insurance contract.

The facts

Woodside constructed an oil and gas drilling platform.  At the end of 1992,
certain piles which were being installed as part of construction of the drilling
platform were damaged.  The cost of the remedial work exceeded $280 million.
The insurers had issued a construction all risks policy relating to the project,
and they indemnified Woodside for the loss.  Seeking to rely on their rights of
subrogation, the insurers pursued the designers of the platform, and the
companies hired by Woodside to verify the design.

Woodside was the �Principal Assured� under the Policy.  Cover also extended
to �Other Assureds�, and the Court held, over the insurers� objection, that this
included the designers and the verifiers.  However, the underwriters also
contended that even if they were �other Assureds� the cover extended to the
designers and verifiers did not include cover for the losses in question.

The designers and verifiers argued that whatever rights of subrogation the
insurers may have had, they had waived under Clause 16 of the Policy.  This
provided (as far as it is relevant):

�Underwriters agree to waive rights of subrogation against any Assured
and any person, including visitors, experts and VIP�s etc, Company,
Firm or Corporation whose interests are covered by this Policy � The
foregoing shall not apply in respect of operations not connected with
the project.�

The decision

The insurers raised 2 arguments in response:

1. The waiver in clause 6 was a benefit given to Woodside by contract.  That
benefit could not be relied on by the designers and verifiers, who were not
parties to the contract, unless Woodside conferred it on them.
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Ipp J rejected this argument. His reasoning was to the following effect:

(a) The doctrine of subrogation in insurance rests on the common intention of the parties, and does not
arise independently of the terms of the contract.  It follows that where the right of subrogation is
expressly waived in the contract as against certain parties, no right of subrogation arises at all.  In
reaching this conclusion, Ipp J considered, and rejected, various authorities which suggested that
subrogation was an automatic right implied under the contract of insurance, or that it arises in equity.

(b) It followed that, by the terms of the waiver clause, the insurers never had any right of subrogation
against persons falling within the clause.  The waiver clause was not a separate contractual promise or
benefit, it was merely a means of defining and qualifying the rights of subrogation.

2. The second argument raised by the insurers was that the waiver of subrogation clause only related to matters
for which the designers and verifiers were insured under the policy; in other words, the waiver was
�commensurate with cover�.  The insurers argued that the policy did not cover the designers and verifiers in
respect of claims for breach of contract, and the insurers were seeking, through Woodside, to pursue such
claims.

Ipp J rejected this argument on two bases.  First, it was inconsistent with the plain meaning of the waiver
clause, which was expressed in extraordinarily wide terms.  Second, there were sound commercial reasons
for Woodside entering into an arrangement involving waiver of subrogation which extended beyond insured
losses, because it prevented the numerous contractors and sub-contractors involved in the vast task of
designing and constructing the project becoming involved, through insurers exercising rights of subrogation,
in litigation against each other.  In this regard, Ipp J expressly disapproved of the English decision of
Colman J in National Oilwell (UK) Ltd v Davy Offshore Ltd [1993] 2 Lloyd�s Rep.  In that decision Colman J
construed a waiver of subrogation clause as being limited to claims for losses which are insured for the
benefit of the party claimed against under the policy.

Ipp J also considered an argument by the insurers based on privity of contract (the principles in Trident v
McNeice) and various other arguments which turned on construction of the policy.

This decision contains a detailed examination of the nature of subrogation claims.  Insurers
must bear in mind that the right of subrogation is not automatic but depends on the intention of
the parties.  It may be limited or even excluded in some circumstances by the terms of the
policy, particularly insofar as �other insureds� are concerned.
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Third party able to proceed against insurer in claim for

contribution.

Case Name:

Vollstedt & Anor v Calibre
Enterprises Pty Ltd & Anor

Citation:

[1999] VSC 128 Supreme Court
of Victoria per Beach J.

Date of Judgment:

29 April 1999

Issues:

� Section 51 of the Insurance
Contracts Act 1984 (Cth)

� Meaning of �liable in
damages�

This was a case in which defendants sought to issue a third party
notice directly against an insurer pursuant to s51 of the Insurance
Contracts Act 1984 (Cth) (the Act).  That section provides for a
third party to have direct recourse against the insurer if the
insured is �liable in damages� to the third party but is dead or
cannot, after reasonable enquiry, be found.

The principal proceeding concerned an allegation by the purchaser of a business
that the vendor and the vendor�s real estate agent made misrepresentations
concerning the profitability of the business offered for sale.  The plaintiff also
sued certain accountants from whom the purchaser had obtained advice prior
to the purchase of the business.

The vendor�s real estate agent died after the principal proceeding commenced,
and the executors of the real estate agent�s estate were substituted as defendants
to the proceeding.  The executors made a claim on a professional negligence
policy held by the real estate agent (the Policy).  The insurer, HIH Casualty &
General Insurance Limited (HIH), declined the claim primarily on the ground
of failure of the real estate agent or his executors to give notice of the claim
made until 12 months after the principal proceeding had commenced.  The
terms of the Policy otherwise appeared to respond to the claim.

The accountants had a claim for contribution against the real estate agent and
sought to join HIH on the basis that they were third parties entitled to recover
under the Policy pursuant to s51 of the Act.  HIH argued that it was not �liable
in damages�.  HIH asserted that for the real estate agent to be �liable in damages�
to the accountant it had to have a direct liability for a wrong which is either a
tort or a breach of contract.  HIH argued that as no wrong in tort or contract
was alleged to have been committed by the real estate agent against the
accountants, s51 was not available to the accountants.

This interpretation was refuted by the accountants, who contended that �liable
in damages� ought to be given a far wider meaning than merely damages for
tort or breach of contract, and extended to any liability the real estate agents
had to contribute towards any damages the accountants may be found liable to
pay the plaintiff.

In finding for the accountants, Beach J noted that there was no reference to
damages for tort or breach of contract in the explanatory memorandum to the
Insurance Contracts Bill 1984 in relation to what is now s51 of the Act .  Rather,
the explanatory memorandum referred to �loss� suffered by a third party.  He
also considered that if damages were to be restricted to damages for tort or
breach of contract then that fact ought to have been spelt out in the Act.
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He also reasoned that the accountants could have joined the real estate agent or his executors as a third party
had the real estate agent not been named as a defendant to the principal proceedings.  HIH would have been
liable to indemnify the real estate agent in respect of such a claim under the Policy.  It followed that, in
accordance with s51 of the Act, the accountants were entitled to recover from HIH an amount equal to HIH�s
liability to the real estate agents in respect of any liability of the real estate agents to indemnify the accountants.

Beach J also held that it was not necessary under s51 of the Act that the real estate agent�s liability in damages
must first be established before a third party could institute proceedings against HIH to recover the accountants�
loss.  Rather, a third party may institute a proceeding against an insurer with a view to establishing the liability of
the insured in that proceeding and thus establish the matters necessary to take advantage of s51 of the Act.

This case is important as it demonstrates three important points concerning s51 of the
Act.  First, s51�s application will not be limited to those circumstances where there is a
wrong committed by an insured against a third party.  Second , third parties may avail
themselves of s51 of the Act with a view to proving the elements necessary to recover
directly from an insurer.  Third, s51 may be called in aid by a third party notwithstanding
that an insurer has declined the insured�s claim.
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Failure to make full property declarations no breach of

insured's duty of good faith.

Case Name:

CIC Insurance Ltd v Barwon
Region Water Authority

Citation:

[1998] VSCA 77 Supreme Court
of Victoria Court of Appeal per
Ormiston, Phillips & Kenny JJA.

Date of Judgment:

15 October 1998

Issues:

� Industrial Special Risks (ISR)
policy

� Innocent understatement of
value of declared property

The Court considered the construction of an ISR policy issued
by CIC to Barwon and whether certain structures owned or
controlled by Barwon were bridges for the purposes of an
exclusion clause in the policy.

None of the structures had been made the subject of specific declarations by
Barwon.  The Court considered as a separate issue from the �exclusion� question
whether the non declarations by Barwon could constitute a breach of the
insured�s duty of utmost good faith within the meaning of Sections 12-14 of
the Insurance Contracts Act 1984.

In November 1995 a flood caused the bursting of banks of rivers which in turn
caused damage to Barwon�s structures.  Barwon claimed indemnity for the
damages to the three structures which totalled in the region of $250,000.00.
CIC denied liability and, when Barwon sued, CIC counterclaimed for additional
premiums said by CIC to be payable by Barwon in relation to the structures
and also in respect of water and sewerage pipes owned or controlled by Barwon
but which had not been declared.  Barwon succeeded at trial and CIC�s
counterclaim was dismissed.  CIC appealed.

On appeal, CIC was successful in establishing that two of the three structures
were in fact bridges for the purposes of the policy and consequently were
excluded from the scope of cover.

Of greater interest was the Court of Appeal�s consideration of CIC�s counterclaim
seeking to recover premiums in relation to the undisclosed structures and
additional pipelines.  CIC�s argument was effectively that in failing to declare
the three structures and the water and sewerage pipelines Barwon had
suppressed the value of the declared property to be insured and thereby induced
CIC to quote a lower premium for the coverage.

Although the property declarations made by Barwon were extremely broad,
they did not contain any express reference to the three structures in question
or to any water or sewerage pipes.  CIC�s counterclaim for the allegedly unpaid
premiums for the policy years in question, together with stamp duty and
applicable fire service levy totalled nearly $1.5 million.

The Court considered the practical effect of the alleged �under insurance� by
Barwon and determined that CIC�s protection against the �under insurance�
was contained in the co-insurance/average provisions of the policy, which
provided that if Barwon were to understate the value of declared property it
would recover less under the policy.

CIC argued that Barwon�s failure to make full declarations established a lack of
utmost good faith. CIC's argument seemed to be that the making of the claim
by Barwon and the assertion that the property was covered by the policy was
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contrived.  CIC further argued that insofar as there had been a breach by Barwon, Barwon could not rely upon
CIC�s promise in the policy to indemnify Barwon.

The Court rejected CIC�s argument that an absence of disclosure by Barwon amounted to a breach of the duty of
good faith.

The Court considered that Barwon�s oversight (i.e. failure to declare the structures and the pipelines in the
schedule of property) was entirely understandable having regard to the extent and variety of the assets under its
control.  Accordingly, the Court dismissed CIC�s counterclaim.

A further relevant issue for insurers was the Court�s pointed criticism of the structure of the policy wording and
schedules, the form of which Ormiston JA said led him to difficulties in interpreting the scope and terms of the
policy coverage.  Ormiston JA was in particular critical of the failure of the wording to incorporate endorsements
into the body of the policy.  His Honour said that the schedule appeared as a cascade of new and varied
provisions at the end of the policy and was also critical of the small and varied type face used throughout the
policy.  It seems that the policy wording in this case contributed to the length of the hearing which, as any
insurer knows, will inevitably lead to increased legal costs.

The case identifies the importance for insurers in properly identifying the extent of coverage
and the covered property under ISR and other policies.
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Recovery under car policy despite fraudulent

misrepresentation.

Case Name:

Von Braun v AAMI

Citation:

[1999] 10 ANZ Ins. Cas. 61-419,
Supreme Court of Australian
Capital Territory per Higgins J.

Date of Judgment:

20 November 1999

Issues:

� Fraudulent misrepresentation
� Sections 21, 28 and 31 of the

Insurance Contracts Act

The insured fraudulently stated to AAMI that he had paid $70,000
for a Mercedez Benz and requested an insured sum of $65,000.
Despite the fact that AAMI�s �dealer guide� to car values valued
the car at around $56,000, AAMI issued a cover note for the car,
insuring it at $65,000.  AAMI was also aware that NRMA had
insured the car for a lower agreed value in the previous year.

The car was stolen.  AAMI refused the claim, mainly on the ground, that at the
start of the policy the insured had misrepresented the cost of the car.

Higgins J found that the insured had deliberately overstated the purchase
price.  The consequences of this were as follows:

(a) In the circumstances, there was no breach of the insured�s duty of disclo-
sure under section 21(1) of the Insurance Contracts Act 1984 (the Act).
That was because there was nothing to suggest that a reasonable person in
the position of the insured would have expected a hypothetical prudent
insurer in the position of AAMI to agree to a particular value simply on the
basis of any overstated purchase price.  AAMI knew all the facts that were
logically relevant to determine the agreed value.

(b) However, because the misrepresentation was fraudulent section 28(2) of
the Act entitled the insurer to avoid the policy.  Higgins J applied the
definition of fraud adopted in Scott v Metropolitan Police Commissioner
[1975] AC 819 - that it is fraudulent to �dishonestly deprive a person of
something he or she would be entitled to, but for the fraud�.  That may
include deprivation of a relevant advantage.  Thus, for a misrepresenta-
tion to be fraudulent, the proponent needs to be aware only that the
statement is false and intend the insurer to accept and act upon it as true.
It did not matter that on the evidence the agreed value was in fact the true
value if, had the truth been stated, the insurer�s representatives might
well in fact have considered the option of offering a lower agreed value.
Accordingly, the insurer was entitled to avoid the contract pursuant to
section 28(3) of the Act.

(c) Higgins J was nevertheless prepared to grant relief to the insured pursu-
ant to section 31 of the Act.  That section gives a Court a discretion in
cases of fraudulent non-disclosure to disregard the avoidance �if it would
be harsh and unfair not to do so� and to allow the insured to recover the
whole, or such part as the Court thinks just and equitable in the circum-
stances, of the amount that would have been payable if the contract had
not been avoided.  It is clear that the overstatement of value could have
affected only the extent of the indemnity, not the acceptance or other-
wise of the insurance proposal.  Accordingly, Higgins J allowed the claim
as if the agreed value had been $56,000.
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He applied this figure even though he concluded that, if the truth had been revealed, the defendant would
have been prepared to insure the vehicle for at least $65,000.  The figure of $56,000 was chosen as the most
favourable to AAMI and least favourable to the insured, to reflect the need to deter the giving of deliberately
false information to insurers.

The case illustrates a �common sense� approach to fraudulent misrepresentations, whereby the
insured may be able to recover up to an amount representing no prejudice to the insurer.  This
case should be contrasted with the position in relation to fraudulent claims as outlined in AAMI v
Tiep Thi Tho reported separately in this Review.



Annual Review of Insurance Law 1999

41
Allen Allen & Hemsley

Duty of disclosure - when does the insured know too

much?

Case Name:

HIH Casualty & General
Insurance Australia Limited v
DellaVedova

Citation:

[1999] FCA 456
Full Court of the Federal Court
per Lee, North and Mansfield JJ.

Date of Judgment:

15 April 1999

Issues:

� Professional indemnity
policies

� Notification by the insured of
circumstances likely to give
rise to a claim

� Insured�s level of knowledge
� Section 21 of the Insurance

Contracts Act

This case involved a claim by a firm of accountants (DellaVedova)
against its professional indemnity insurers.

The accountants had in place a policy of professional indemnity insurance for
the period 1 January 1994 to 31 December 1994.  The cover was under a
�claims made� policy, and as is commonplace, provided indemnity for any
claim first made against the accountants during the period of insurance and
reported to the insurers during that period.  The policy also contained a
common exclusion clause excluding loss arising out of any circumstance or
occurrence which had been notified under any other insurance in place prior
to inception of the policy or of which the accountants were aware at the
commencement of the policy.

Some time before the policy period, the accountants had advised a client who
was engaged in licensing a delicatessen business and prepared cashflow
projections from figures provided by the client.  In October 1992 a couple, in
reliance on the figures and report prepared by the accountants, concluded an
agreement with the client and became licensees of the delicatessen.

Some months passed without any problem.  Then in June 1993, the accountants
received a letter from solicitors representing the licensee requesting copies of
the underlying primary documents upon which the projected cashflow analysis
was based.  The letter stated that the licensees believed that the statements
made in the cashflow analysis may not be justified and that unless the
accountants provided them with that information within 7 days, they would
make an application to the Federal Court for an order for discovery before
suit for the purpose of ascertaining whether the licensees had a cause of action.

The accountants passed this letter on to the solicitors representing the client.
An attempt was made by them to provide the licensees with the information
they sought but this was not to the licensees� satisfaction; the Federal Court
application for preliminary discovery against the client was brought.  The
accountants were not themselves a party to that application. On 15 September
1993 the client was ordered to make available to the licensees all documents
relating to the budgeted or actual trading results for the relevant period.  A
copy of this order was forwarded to the accountants by its client�s solicitors
and on 8 October 1993, the documents were made available to the licensees.
On 1 December 1993 the accountants submitted a proposal form for the renewal
of professional indemnity insurance for the period from 1 January 1994 to
31 December 1994.  The accountants answered negatively to a question to the
effect of whether the accountants aware of any circumstance which may give
rise to a claim against them.

The professional indemnity policy was issued for the 1994 year.  Then on 14
February 1994, the licensees commenced proceedings against the accountants
alleging that they had suffered loss by reason of misleading or deceptive conduct.
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In the event, the accountants successfully defended the claim but incurred considerable legal fees and
disbursements for which they sought indemnity from their insurers under the 1994 policy.
Two of the defences raised by insurers were:

(a) that the accountants were aware of the circumstances or occurrence out of which the loss arose at the
commencement of the period of insurance.  Their loss was therefore excluded under the exclusion clause
referred to above; and

(b) that the accountants had breached their duty of disclosure under section 21 of the Insurance Contracts Act
1984 (the Act) in that they had failed to disclose circumstances which had arisen prior to the renewal of the
policy which may have given rise to a claim.

The insurers� defences failed both at first instance and on appeal.  In respect of the exclusion clause, the Court
found that for a claim to be excluded, the accountants  would have had to be aware at the commencement
period (ie 1 January 1994) of the actual prospect of a claim being made against them rather than of the events
which themselves gave rise to the claim.

The insurers submitted that the real issue was whether the accountants should have been aware that the
circumstances suggested that a claim may be made.  However, the Judges held that until service of the proceedings
on the accountants on 14 February 1994, no claim against them had been asserted.  The communications relied
on by the appellants did not assert any right or entitlement on the part of the licensees as against the accountants.
They merely related to potential claims against the accountants� own client and was in the nature of a request for
information.

Section 21(1)(b) of the Act provides that an insured has a duty to disclose to the insurer every matter that a
reasonable person in the circumstance could be expected to know to be a matter relevant to the contract of
insurance.

The trial judge had concluded that the information which the accountants had was relevant to the insurer�s
decision whether or not to accept the risk, and if so on what terms.  However, both the trial judge and the
appeal judges accepted that on the facts of this case, a reasonable insured in the circumstances would not
consider the material received prior to the commencement of the policy period to be a matter relevant to the
insurer�s decision to accept the risk or on what terms.  This is because the correspondence received by the
insured prior to renewal of the 1994 policy did not indicate, in the overall context, the prospect of a claim
against the insured even though it clearly signalled the possibility of a claim against its client.

The case illustrates the consideration which the Court will have regard to in determining whether
particular circumstances will be construed as circumstances which may give rise to a claim.
When dealing with a similar case, regard should be had to the level of expertise and awareness
of the insured and the reasonableness of any opinions held by representatives of the insured in
relation to correspondence received.  In this case, the accountants reasonably suspected that
they had done their work properly on the information available to them.  The decision may
have been different if the accountants had in fact acted negligently and ought to have realised
this upon receipt of the letter requesting further information.  As a precaution, an insured
would be wise to give notification of circumstances even in a situation where correspondence
indicates that it is not directly implicated and a claim is more likely to be made against another
party.

Although the Court did not deal expressly with the point, this case has been relied on recently by Rolfe J in
Einfield v HIH (reported separately in this Review) as authority for the view that section 54 will apply to a failure
to notify of circumstances in a claims made policy.
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When does the insured know matters which "might be

expected" to be the basis of a claim?

Case Name:

Australian Hospital Care Pty Ltd
v Swinbank

Citation:

Supreme Court of Queensland
Court of Appeal per Pincus JA,
Derrington and Chesterman JJ.

Date of Judgment:

9 July 1999

Issues:

� Non-disclosure clause
� Meaning of �might be

expected�

This case concerned the meaning of a non-disclosure clause.  The
facts are set out in FAI v Australian Hospital Care reported
separately in this Review; the two cases arise out of the same
facts.

Prior to the commencement of the policy the insured hospital was aware:

(a) that a patient had contracted septicaemia whilst in the hospital�s care;
(b) that the patient�s solicitors had written to the hospital stating that the

patient was �giving consideration to bringing an action against the hospital
in relation to the treatment he received� and requested access to hospital
notes;

(c) that the hospital�s representatives had investigated the matter and formed
the view that there was no malpractice;

(d) that after investigating the matter with the patient�s solicitors the solicitors�
concerns appeared to have been resolved.

The question in this case was whether the insurer having received notice of
the claim during the policy period could nevertheless decline indemnity on
the basis of non-disclosure, relying on a provision which read as follows:

�Underwriters shall not be liable for�any claim arising out of any
malpractice occurring prior to the inception date of this policy if the
assured on such date knew or could have reasonably foreseen that
such malpractice might be expected to be the basis of a claim.�

At first instance the trial judge found that in interpreting the clause the words
�be expected� required a fair degree of certainty, however:

�the element of certainty attaching to the word �expect� is somewhat
qualified by the element of possibility or conditionality rather than
probability introduced into the exclusion clause by the verb �might�.
AHC [the hospital] did not know at the relevant time in what relevant
respect there had been a breach of duty.  That any reasonable person
in the position of AHC would have been aware that this very issue,
negligence on the part of AHC, had been raised by Corrs� letter, sufficient
one would have thought to raise the alarm bells, as it did in August
1991, and as it should have again when prompted by the words � of
the proposal.  I am satisfied then that Lloyds may rely on the exclusion
clause to deny liability.�

Chesterman J emphasised that �expect� means �to look forward with likelihood�
or �to regard as about to happen�.  He considered that the tension between
the word �might� and �expect� should be resolved in favour of the insured.
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He therefore considered that the exclusion should be understood as though it excluded:

�any claim arising out of any malpractice occurring prior to the inception date of this policy if the insured
on such date knew that such malpractice would be the basis of a claim or could reasonably foresee that
such malpractice was likely to be the basis of a claim.�

On the facts he was satisfied that the insured was not aware of any malpractice and that in the circumstances the
condition did not apply.

Derrington J gave similar reasons for holding that the exclusion clause did not operate on the facts.

Pincus JA agreed with the orders proposed by Derrington J and Chesterman J but for quite different reasons.
Pincus JA considered that the policy�s intention was to cover the insured�s costs in respect of bad claims as well
as good claims.  That is, the obligation to pay defence costs must relate to claims made alleging negligence, even
if it was ultimately shown that there was no negligence.  This is often the case in professional indemnity
policies.

Pincus JA reasoned that it followed that the word �Malpractice� must include alleged malpractice so that �any
Claim arising out of any Malpractice occurring prior to the inception date of this policy� must cover such a claim
as was made by the patient in the present case.  The question was whether the hospital �knew or could have
reasonably foreseen� that such alleged malpractice was one which �might be expected to be the basis of a Claim�.
Pincus JA found on the facts that the hospital did not have such knowledge.

Ultimately each insurance policy must be considered by reference to its own wording.  This
decision does sound a warning for insurers that they need to very carefully consider the wording
of their exclusion clauses in relation to non-disclosure.  The case illustrates how ambiguities will
be resolved against the insurer.
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Reference to insured's duty of disclosure on back of

certificate of insurance not sufficient.

Case Name:

Suncorp General Insurance Ltd v
Cheihk

Citation:

[1999] NSWCA 238 Supreme
Court of New South Wales Court
of Appeal per Meagher, Stein and
Giles JJA.

Date of judgment:

16 July 1999

Issues:

� Sections 21 and 22 of the
Insurance Contracts Act

� Insurer�s duty to inform
insured of duty of disclosure

This case considered the insured�s duty of disclosure under
section 21 of the Insurance Contracts Act (the Act) and an insurer�s
duty to inform of that duty under section 22 of the Act.

The insured insured his Porsche with Suncorp General Insurance Limited
(Suncorp) in January 1996.  In July 1996 he was convicted of driving while his
licence was cancelled and received 6 months� disqualification from driving.
The insurance policy was renewed in January 1997 and in February 1997 the
insured�s Porsche was stolen and never recovered.  Suncorp refused to
indemnify the insured for the theft on the basis that he had fraudulently failed
to disclose details of his poor driving record and in the alternative that he had
breached his duty of disclosure under section 21 of the Act by failing to disclose
that he had been convicted of driving whilst disqualified and had his licence
cancelled.  The insured argued that Suncorp had failed to comply with the
requirements of section 22(1).

At first instance Bowden ADCJ found that the insured was not guilty of
fraudulent non-disclosure.  The Court of Appeal was not prepared to interfere
with that finding.  Bowden ADCJ also found that the insurer had failed to
inform the insured of the general nature and effect of his duty of disclosure
under section 21 and that therefore Suncorp was precluded from exercising a
right in respect of a failure to disclose under section 21 of the Act.

The most important aspects of the case deal with the steps the insurer must
take to comply with section 22(1).  The Court followed previous authority
that the onus is on the insurer to prove that it had complied under section
22(1) of the Act by clearly informing the insured in writing of the nature and
effect of the duty of disclosure.  Giles JA made some useful comments which
insurers should bear in mind in relation to disclosure notes (at 38):

�The contents of the note had to be made known to the respondent,
and had to be made known to him clearly.  Clarity was required not
only in the contents of the note by which information was conveyed
but also by the manner in which the note conveying the information
was made known.  A note in a document without attention
appropriately drawn to it would not suffice, even if the contents of the
note were adequate to state the general nature and effect of the duty
of disclosure.�

In this case Suncorp had sent the insured a form letter, an Insurance Renewal
and a Certificate of Insurance.

The Court carefully considered the three documents to see whether they
satisfied section 22(1).  The letter was a one page document which generally
dealt with renewal, premiums and adjustments.
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It included the following paragraph:

�You are reminded that your duty of disclosure applies to this renewal of your insurance.  Therefore,
please contact Suncorp if there has been any change to your vehicle (such as accessories fitted or
modifications made) or vehicle use, condition or finance or to your status including postcode, traffic
convictions, criminal convictions, bankruptcy and accidents not resulting in a claim with us in the past
year.�  [emphasis added]

The Insurance Renewal was a two page document on the front and back of the one sheet of paper.  It said
nothing about the duty of disclosure and there was no provision for disclosing matters relevant to the decision
of Suncorp whether to accept the risk and, if so, on what terms.

The Certificate of Insurance was also a two page document on the front and back of the one sheet of paper.  On
the second page the printed material began with a fairly prominent heading reading:

�Please read these notices carefully�

There followed six paragraphs, the first of which sufficiently stated the general nature and effect of the duty of
disclosure.

The Court found that Suncorp had failed to prove that it had complied with its obligations under section 22.  It
found that the insured would naturally have turned first to the letter which included a general reference to the
duty of disclosure.  That reference was not enough to satisfy Suncorp�s obligations under section 22.  He would
then look at the Insurance Renewal to see how much he had to pay and to the Certificate of Insurance to tell
him the details of the insurance he would have if he paid the premium.  The Certificate of Insurance was noted
as something to be held as a record of what he was insured for upon payment of the premium.  None of the
material told the insured that he needed to read the back of the Certificate of Insurance to find information
about something he should do before or at the time of renewal, that is, make a full disclosure.  Giles JA found
that:

�to the contrary it would have appeared that the general reference to the duty of disclosure in the form
letter was all the appellant [Mr Cheihk] thought he should relevantly be told about, and the Certificate
of Insurance as the end result of the renewal was not the place to look for information about something
to be done before or at the time of renewal.�

The case provides another example of the difficulty of proving fraudulent non-disclosure.  Although the Letter
clearly referred to traffic convictions the non-disclosure was found not to be fraudulent.

As a result of this case insurers should carefully review the documents they send to their insureds
to make certain that those documents comply very clearly with section 22(1).  Clearly enough,
including most of the information about the duty of disclosure on the reverse of a certificate of
insurance will, following this case, be unlikely to satisfy the insurer�s obligations.  If that is where
the information is, other documents should clearly draw the insured�s attention to that material
as something which must be read before the insurance is renewed.
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Duty of disclosure continues up until time policy is issued.

Case Name:

Summerton & Ors v Sgic Life
Limited

Citation:

Supreme Court of South
Australia per Doyle CJ.

Date of Judgment:

26 March 1999

Issues:

� Insured�s duty of disclosure
� Offer and acceptance

In this case Doyle CJ considered the date upon which a policy of
life insurance had been entered into.  He also considered whether
or not an insured�s duty of disclosure was to be qualified by
allowing a reasonable opportunity to communicate information
to an insurer where the insured became aware of a relevant
matter immediately prior to a policy being issued.

Mrs Vidic submitted a written proposal to SGIC on 25 March 1995 seeking life
insurance on her own life.  The proposal included questions about the state
of Mrs Vidic�s health and included a statement in writing as to Mrs Vidic�s duty
of disclosure as required by section 22 of the Insurance Contracts Act 1984
(the Act).  The proposal further included a declaration to the effect that Mrs
Vidic acknowledged that she understood that the insurance would not become
effective until the application was accepted by SGIC in writing.  The application
along with a cheque for the first instalment of the premium was forwarded to
SGIC on 4 April 1995.  The cheque was subsequently banked.

In April, SGIC requested certain medical tests be carried out and a report be
obtained from a specialist chosen by SGIC.  Although those tests were carried
out SGIC did not receive all information until 24 May 1995.

On 21 May 1995 Mrs Vidic began to notice certain symptoms in her bowels and
in her stomach.  She made an appointment to see a doctor on 22 May 1995.
The doctor in turn told Mrs Vidic that he found a swelling or mass in her
abdomen and told her that the mass should be investigated by way of an
ultrasound examination as soon as possible.  He arranged for that test to be
undertaken the following morning.  He also told Mrs Vidic that she should
see him as soon as possible after the test.  The doctor mentioned nothing to
Mrs Vidic on that occasion about the possibility of cancer.

On 23 May 1995, Mrs Vidic again saw her doctor with the results of the
ultrasound scan.  The doctor told Mrs Vidic that the scan revealed that the
swelling was a tumour of the kidney and that her situation was very serious.
The doctor could not recall whether or not he told Mrs Vidic that morning
that the tumour could be cancerous.

Further tests were carried out on 24 May 1995.  Mrs Vidic again saw her doctor
on that day.  She was then told that the tests disclosed that the mass was
probably a cancer.  The diagnosis of cancer was confirmed by a specialist that
day.  Mrs Vidic subsequently underwent surgery which was unsuccessful and
died on 29 October 1995.

An officer of SGIC, having received the information SGIC had requested on 24
May 1995, that day, recorded in a file note that SGIC would accept Mrs Vidic�s
proposal.
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SGIC�s procedures were then set in motion resulting in a policy and policy schedule being issued to Mrs Vidic
on 29 May 1995.  The policy was despatched to Mrs Vidic on about 2 June 1995.  The events which began on 22
May 1995 were not communicated to SGIC prior to the policy being issued, or despatched.

SGIC sought to avoid the policy in November 1995.  Proceedings were commenced by the executors of Mrs
Vidic�s estate seeking payment of $300,000 from SGIC.  Doyle CJ held that SGIC was entitled to avoid the policy
on the basis that:

� SGIC would have deferred its decision to accept the proposal had knowledge of Mrs Vidic�s symptoms been
communicated to SGIC on 22 May 1995;

� SGIC would not have issued the policy had it had knowledge of the results of the investigations and the
diagnosis made on 23 and 24 May 1995.

Doyle CJ held that the normal principles of contract law applied to the creation of the policy.  He held that the
contract of insurance was not formed until Mrs Vidic had been advised in writing that the proposal had been
accepted.  As such, the contract was formed between 30 May 1995 and 4 June 1995.  It therefore followed that
Mrs Vidic was under a duty of disclosure in respect of matters relevant to SGIC�s acceptance of the proposal at
least until 30 May 1995.  He further held that this duty had been breached.

Doyle CJ rejected the submission of the executors that the duty of disclosure imposed by section 21 of the Act
was qualified such that an insured must be extended a reasonable opportunity to disclose matters to the insurer.
He held such a qualification existed neither at common law nor under the Act.  As such, Doyle CJ held that a
misrepresentation had occurred and that SGIC was entitled to avoid the contract pursuant to section 29 of the
Act.

This case illustrates how insureds (and their brokers where applicable) must be alert to the fact
that the duty of disclosure continues after the proposal is submitted right up until the time the
policy is issued.
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Professional negligence policy covers breach of fiduciary

duty.

Case Name:

Elders Limited v Swinbank

Citation:

[1999] FCA 798 Federal Court of
Australia per Mansfield J.

Date of Judgment:

16 June 1999

Issues:

� Professional indemnity policies
� Meaning of �negligent act,

error or omission�
� Meaning of �breach of trust�
� Breach of fiduciary duty of

unconscionable conduct

This case concerned the construction of an insuring clause in a
standard professional indemnity policy.

The respondent insurers provided cover to the applicant for any loss arising
out of its �negligent act, error or omission� or a �breach of trust committed in
good faith�.  These phrases are commonly used in professional indemnity
policies.  The cover was to include the payment of legal costs and disbursements
incurred by the applicant with written consent of the insurers and any costs or
expenses incurred with the insurers� consent in avoiding or reducing the
amount of any potential claim.

In 1990, legal proceedings were commenced against the applicant (the
proceedings).

During the course of the proceedings, the applicant�s solicitors sent a letter to
the insurers requiring them to confirm whether they admitted the insurance
policy applied to the claims brought in the proceedings, and if so whether the
insurers proposed to conduct the defence and counterclaims and to conduct
any settlement negotiations.  The insurers responded that they were not
prepared to assume the conduct of the proceedings, or to admit that the
insurance policy applied to the claims made in the proceedings, or to conduct
or participate in any settlement negotiations.

The proceedings were eventually settled.  The applicant claimed an indemnity
from the insurers in respect of the sum paid in settlement of the proceedings,
the costs of defending the claims against them, and the costs and expenses
incurred by them in maintaining and protecting the properties the subject of
those proceedings.

Mansfield J considered whether the claims brought in the proceedings related
to claims made �arising out of [a] negligent act, error or omission� or the
applicant�s ��. breach of trust committed in good faith�.

In approving the judgment of the Court of Appeal in New South Wales in
Walton v National Employers Mutual General Insurance Association Limited
(1973) 2 NSWLR 73 Mansfield J emphasised that the court should have regard
to the substantive nature of the claims made, rather than the name or names of
the causes of action described in the pleadings in the proceedings.  A multitude
of names for causes of action had been described in the pleadings which went
through several amendments.

Mansfield J identified two principle claims that were made in the proceedings;
firstly a claim for breach of fiduciary duty and secondly a claim based on the
unconscionable conduct of the applicant.
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In applying these claims to the terms of the policy, Mansfield J found that the claim for breach of fiduciary duty
was properly construed as arising out of a negligent act, error or omission.  The applicant owed certain obligations
that they should not act in a careless or irresponsible manner and they failed to meet those obligations.  With
regard to the unconscionable conduct of the applicant, this did not amount to a �negligent act, error or omission�
because it is not based on any want of care on their part, but by their deliberate and calculated actions.

Mansfield J also considered that the unconscionable conduct of the applicant could not be regarded as a
�breach of trust committed in good faith�.  The normal legal meaning of �breach of trust� was the breach by a
trustee of duties arising under a trust.  It did not encompass unconscientious exploitation.

Accordingly, the underwriters were liable to indemnify the applicants in respect of the claim for legal costs and
in respect of the claim for settlement monies paid but the claim for costs was limited to those incurred in
responding to the allegations concerning the breach of fiduciary duty as opposed to the allegations concerning
unconscionable conduct.

The case illustrates that the scope of cover afforded by a standard professional indemnity policy
will not generally extend to unconscionable conduct, but may extend to claims in the nature of a
breach of fiduciary duty where that breach is the result of want of care rather than deliberate
acts or omissions.  Similar principles may be applied to claims based on misleading and deceptive
conduct contrary to s52 of the Trade Practices Act 1974 (Cth).
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Settlement of claims - cost considerations.

Case Name:

Re Zurich Australian Insurance Ltd

Citation:

[1998] QSC 209 Supreme Court
of Queensland per Chesterman J.

Date of Judgment:

2 October 1998

Issues:

� Professional indemnity policy
� costs

� Insurer�s duty of good faith

Zurich had replaced GRE Insurance Ltd as insurer of the St
Andrew�s War Memorial Hospital (the Hospital) under a policy
of public liability insurance (the Policy), which provided indemnity
up to $200,000 (for the relevant year) for all sums which the
Hospital should become legally liable to pay for compensation in
respect of bodily injury occurring during the period of insurance.

The Policy included a term that Zurich would also pay �all law costs and all
charges and expenses incurred in the settlement or defence of claims or litigation
arising therefrom  where such costs, charges and expenses are incurred by
[Zurich] or by [the Hospital] with the written consent of [Zurich] and all law
costs charges and expenses recoverable from [the Hospital] by any claimant.�

In connection with a claim brought in 1981 alleging negligence in treating an
epileptic fit suffered by the plaintiff while an inpatient at the Hospital in 1972,
these proceedings were brought for determination of the rights of Zurich and
the Hospital pursuant to the Policy, in view of a dispute which had arisen in
relation to Policy Condition 3.  Policy Condition 3 provided that:

�[Zurich] may at any time pay to [the Hospital] in respect of all claims
against [the Hospital]� the amount of the Limit of Indemnity � or any
lesser sum of which the claim � can be settled and upon such payment
[Zurich] shall relinquish conduct or control of and be under no further
liability under the Policy in connection with such claim or claims except
for costs charges and expenses recoverable from [the Hospital] or incurred
by [Zurich] or by [the Hospital] with the written consent of [Zurich]
prior to the date of such payment.�

Whilst Zurich and the Hospital had always been confident that the plaintiff �s
claim would not succeed, it was apparent at an early stage that if the plaintiff
was successful, the damages awarded would be vastly in excess of $200,000,
and that the costs of defending the action, which took almost 18 years from
commencement until readiness for trial, could be as high as $500,000.

In January 1998 Zurich purported to exercise the rights conferred on it by
Condition 3 and tendered to the Hospital the sum of $250,000, representing
the monetary limit of indemnity plus an additional $50,000 as an estimate of
the plaintiff �s costs of her action against the Hospital taxed on a party/party
basis.

The Hospital initially refused to accept the cheque but accepted that Zurich
may, pursuant to Condition 3 pay the limit of indemnity of $200,000 in full
discharge of its obligation to indemnify the Hospital against the plaintiff �s
claim for damages.
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The Hospital disputed that Zurich was also relieved from any further liability to indemnify the Hospital against
the plaintiff �s costs of the action or for the conduct of the Hospital�s defence.

The Hospital relied on two grounds:

(i) the true construction of Condition 3; and
(ii) that reliance by Zurich on Condition 3 to avoid liability to pay the Hospital�s defence costs or the costs

it is ordered to pay the plaintiff would amount to a breach of the insurer�s duty to act with the utmost
good faith, or Zurich was otherwise estopped from relying on that Condition.

As to (i), Chesterman J held that, on the true construction of Condition 3, the requirement that costs be
incurred with the written consent of Zurich �prior to the date of such payment� qualified only the costs of the
Hospital�s defence and not costs ultimately recoverable from the Hospital by the plaintiff.  In view of Chesterman
J�s finding that Condition 3 did not exonerate Zurich from the obligation to indemnify the Hospital in respect
of the plaintiff �s costs, the argument based on alleged breach of duty of good faith was only relevant to the
Hospital�s own defence costs.

As the policy of insurance was effected in 1972, sections 13 and 14 of the Insurance Contracts Act, 1984 had no
application.  After conducting an extensive review of the American and Australian authorities considering the
content and scope of the duty of good faith, Chesterman J considered that there is not, as the Hospital submitted,
a separately existing independent general duty to act in good faith which would limit Zurich�s exercise of the
choice given it by Condition 3.  He concluded that there was nothing unfair or prejudicial to the Hospital in
having to pay for its own defence as a result of  Zurich�s exercise of its discretion to discontinue funding the
defence.  That was precisely what the clause expressly contemplated by giving the insurer the right to act in its
own self interest.

Finally, Chesterman J dismissed the Hospital�s alternative pleas of estoppel (partly by representation but mainly
by convention), to the effect that the Hospital had refrained from taking steps to participate in negotiations for
compromising the action or to bring about an earlier trial of the action (arguing that as a result it had suffered
detriment in lost opportunity to save hundreds of thousands of dollars in unrecoverable costs by settling earlier).
After considering the various acts pleaded by the Hospital as demonstrating the shared assumption that Zurich
would remain liable to indemnify the Hospital for costs, Chesterman J concluded that, at most, Zurich�s statements
of intention to fund the Hospital�s defence were merely statements of present intention and did not amount to
promises of future conduct, and in particular, did not amount to an intimation that Zurich would never invoke
the right given it by Condition 3.

The Hospital faced considerable difficulties on the evidence as there did not appear to have ever been a chance
that the action could have settled for a figure lower than the amount the Hospital now faced for costs.  On the
contrary, the evidence suggested that Zurich had consistently tried to settle the action on terms which would
not involve the Hospital having to contribute its own monies.  Accordingly, whilst the Court held the Hospital
entitled to a declaration in relation to the construction of Condition 3 that Zurich was obliged to indemnify the
Hospital against costs recoverable by the plaintiff, it followed that upon payment to the Hospital of the sum of
$200,000 (being the limit of liability under the Policy) Zurich would not be liable to continue paying for the
Hospital�s defence of the plaintiff �s action, although it would have to indemnify the Hospital against any costs
awarded to the plaintiff.

The reasoning of the Court suggests that insurers need not face unlimited liability for an insured�s
liability to pay plaintiff�s� costs � here, more careful drafting of the relevant clause may have
extended the qualification (of prior written consent) to all categories of costs which the insurer
had promised to pay.  The case also demonstrates that the duty of good faith will not necessarily
constrain an insurer from exercising a discretion contemplated by the policy where no unfairness
to the insured results.
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What amounts to "a series of occurrences" for the purpose

of product liability.

Case Name:

Pacific Dunlop Limited v
Swinbank

Citation:

[1998] VSC 154, Supreme Court
of Victoria per Mandie J.

Date of Judgment:

9 December 1998

Issues:

� Product liability
� "Occurrence� or �series of

Occurrences�

This case concerned the scope of cover afforded by primary and
excess product liability policies where the defective product gave
rise to a �series of occurrences�.

The insured was engaged in the business of manufacturing and distributing
implantable medical devices, including coronary pacemaker leads.

The insured was insured under a �primary policy� for all damages or loss
arising by reason of liability imposed by law or assumed under contract or
agreement up to a specified limit.

Under two Lloyds policies, the defendant (representing the relevant Lloyds
syndicate), insured the plaintiff up to a defined limit in excess of the level of
cover under the primary policy and further, the underlying policies in respect
of any one occurrence and up to the said limit in the aggregate for all
occurrences.

Each of the Lloyds policies provided, inter alia, that it would be subject to the
same conditions, definitions and terms as the primary policy.

Prior to the inception of the Lloyds policies, 2 coronary pacemaker leads were
removed from patients in the United States.  The leads were found to be
fractured and damaged as a result of fatigue and were explanted in 1989 and
1991 respectively.

With regard to the implanted leads themselves, numerous claims were made
against the plaintiff or its subsidiaries, for damages.  Some of the fractures
which related to those claims occurred after the expiry of the policy period.
The primary insurer granted indemnity under the primary policy.  However,
when the level of cover under the primary policy was near the point of
exhaustion and the plaintiff sought to claim under their Lloyds policies,
indemnity was declined on the basis that most of the claims had arisen outside
the period of insurance.

The insured sought a declaration that upon the true construction of the two
Lloyds policies of insurance it was entitled to indemnity in respect of its legal
liability for the personal injury claims that arose.

Under the terms of the primary policy, indemnity would be granted for loss
caused by an �occurrence�.  The policy defined an occurrence neutrally as any
event which results in personal injury, property damage or advertising injury.
Furthermore, where there was a series of occurrences arising from a �common
cause or condition�, all such occurrences were deemed to have occurred �on
the day of the first of such Occurrences�.
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The insured argued that there had been a series of occurrences the first of which had taken place within the
period of insurance.  These occurrences were said to arise from a common cause or condition, namely the
susceptibility of the leads to fracture or an inherent defect in the leads.  In these circumstances the insured
argued that all such occurrences, whether arising inside or outside of the period of insurance, fell on the day of
the first occurrence and therefore within the period of cover.

In considering this question, Mandie J found that if it had been intended that a �series of Occurrences� should
include occurrences happening after the expiry of the policy, it would have been expressly stated in the policy.
Mandie J considered that the �Policy Period� definition limited the operation of the deeming provision relating
to �Occurrences�.  It followed that he considered that it was the intention of the parties that cover would only
be provided where the occurrences happened during the period of insurance and hence the defendants were
only liable to indemnify the plaintiff for these losses (assuming they exceeded the level of insurance covered by
the primary policy).

Although he did not need to decide the point, Mandie J also considered that there was a series of occurrences
in this case because the occurrences arose from a �common cause or condition�, namely the implanting of the
defective leads into the patients and their presence in the patients� bodies.

The case has significant implications for product liability insurers where a defective product
leads to a series of occurrences.  However, each case will turn on its own facts and require careful
consideration of the policy wording in light of the relevant �occurrences�.
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Construction of "occurrence" in constructions risk policy.

Case Name:

Windsurf P/L v HIH Casualty &
Gen Ins Ltd

Citation:

Supreme Court of Queensland,
Court of Appeal per de Jersey CJ,
White and Muir JJ.

Date of Judgment:

3 September 1999

Issues:

� Construction of policy
� �Occurrence�
� Whether �Occurrence� was

the event causing injury or the
negligent act of the insured.

The appellant was the developer of a group of units.  Its
construction manager was a company insured under a
construction risk policy.

The carpet on a set of stairs in one of the units had been negligently laid.  On
14 June 1993, the carpet moved, causing one of the purchasers to fall and
break her ankle.  She recovered damages against the developer and the
construction manager.

The policy entitled the appellant to indemnity for sums payable �in respect of
or arising out of or by reason of � personal injury � happening as the result
of an occurrence ��.

The policy period was expressed to run until completion of the maintenance/
defects liability period.  That period concluded at the end of March 1993.  At
first instance, the District Court Judge held that the relevant �occurrence�  was
the movement of the carpet which on 14 June caused the purchaser to fall,
and that because of the time limitation, the cover provided by the policy did
not apply.

The District Court Judge�s decision was upheld by the Queensland Court of
Appeal.

The developer ran two arguments, namely that:

1. on the proper construction of the time limitation provision, the policy
applied in respect of occurrences whether before or after the completion
of the maintenance/defects liability period; and

2. that the relevant �occurrence� was the negligent laying of the carpet and
inspection which did in any case take place prior to the expiration of the
maintenance/defects liability period.

The first submission was rejected by de Jersey CJ, with whose reasons the
other members of the Court agreed.  He found that the time limitation as
applicable to this public liability claim perfectly prescribes the end of the
maintenance/defects liability period as the �cut-off � point.

The second submission, that the relevant �occurrence� or �event� was the
negligent laying of the carpet was also rejected.  The contract defines the
word �occurrence� to mean �the event (including a continuous or repeated
exposure to substantially the same general conditions) from which a loss or
series of losses may emanate�.  The insured was indemnified for sums payable
�in respect of or arising out of or by reason of  � personal injury � happening
as the result of an occurrence ��.
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The Court considered that the word �event� ordinarily invites one to focus on the proximate or immediate
incident leading to the injury, in this case, the shifting of the carpet.  De Jersey CJ framed the question as �what,
in ordinary parlance, was the �. happening or incident, from which the �. injury flowed?�.  The answer was
the shifting of the carpet and her fall.

This decision highlights the need to identify the particular incident or incidents which might give
rise to liability, and the need to ascertain whether the occurrence of such incident or incidents
will fall within the currency of the policy.
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When can a gift of nature come within the definition of

insured property?

Case Name:

State Insurance Limited v Ruapehu
Alpine Lifts Limited

Citation:

(1999) Court of Appeal of New
Zealand 10 ANZ Ins Cas 61- 435
per Gault J, Thomas J, Keith J,
Blanchard J and Tipping J.

Date of Judgment:

19 May 1999

Issues:

� Business interruption claim
� Meaning of �any building or

other property�

Ruapehu Alpine Lifts Ltd (RAL) operated a ski field on the slopes
of Mount Ruapehu.  It sustained interruption to its business as a
result of a series of eruptions during 1995 and 1996 from Mount
Ruapehu which deposited volcanic ash on the snowfields,
rendering the snowfields incapable of use.

RAL made a claim on its Business Interruption (BI) Policy (the Policy) with
State Insurance Ltd (State). State made some payments under the insurance
policy but ceased these payments when it considered it was not liable for
losses caused by damage to the snow rendering the field inoperable. The NZ
High Court upheld RAL�s claim State appealed.

The question before the Court was whether the snow, admittedly used by RAL
for the purposes of its business, came within the expression �or other property�
in the phrase �any building or other property� contained in the insuring clause
of the policy.

The Court considered that it was a matter of ascertaining the intention of the
parties to the insurance contract from the words they used in their contractual
and factual setting.  The Court considered that any specific reference to �any
building� was explicable as having being included to avoid doubt, rather than
as an indirect limitation on the width of the subsequent words.

In looking at the factual matrix of this contract to ascertain the parties� intention,
the Court considered that it was obvious that snow might be rendered unusable
for skiing by deposits of ash, without any other significant damage to �other
property� such as chair lifts.  It seemed inherently unlikely that the parties
intended that in such circumstances there should be no cover for business
interruption.

The cover was provided in respect of damage to �any building or other property�.
On the natural and ordinary meaning of those words, the damage to snow was
clearly recoverable.

A natural and logical extension to this case may be to hold insurers
liable to indemnify for claims under similar policies arising from
disruption to beach or lakeside resorts where the beach or lake is
rendered unusable for a period due to pollution or other factors,
unless the policy specifically excludes such disruption.
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This case concerns the construction of a typical compulsory third
party motor vehicle policy issued under the Motor Accidents Act
1988.  A passenger in a car was injured when the car was involved
in an accident caused by a defective tyre.

In the initial proceedings, the owner/driver of the car, the company which
fitted the tyre to the car and the manufacturer of the tyre were all found liable,
with damages being apportioned between them all.  The public liability insurer
for the tyre fitter sued the third party insurer for the owner and unsuccessfully
argued before the trial judge that there was double insurance because the
third party policy, on its proper construction, extended to the tyre fitter.  This
argument rested upon the meaning and effect of the provisions of the Motor
Accidents Act 1988 (the Act).

The third party insurance was in the terms required by s9 of the Act, namely �

�The insurer insures the owner of the motor vehicle and any other person
who at any time drives the vehicle (whether or not with the consent of
the owner) against liability in respect of the death of or injury to a
person caused by the fault of the owner or the driver of the vehicle.�

In the policy, words and expressions were said to have the same meaning as
under the Act.  The definition in s3(1) of the Act included the definition of
�driver� which included a person �for the time being in charge of a motor
vehicle�.

The decision of the Court of Appeal

It was not suggested to the Court that the tyre fitter drove the car in the ordinary
sense of the word, but rather their public liability insurer relied on the extension
in the definition of �driver� to include a person for the time being in charge of
a motor vehicle.

The arguments put by the public liability insurer were as follows:

(a) the tyre fitter was in charge of the car of the time of fitting the tyre;
(b) therefore, the tyre fitter was �the driver� within the meaning of the policy;
(c) the injury was caused by the fault of the tyre fitter;
(d) therefore the injury was caused by the fault of the driver;
(e) the fitting of the tyre was maintenance of the car;
(f) therefore the injury was caused by the fault of the driver of the car �in its

use or operation� as required under the policy.

Driver of a motor vehicle not extended to include person in

charge of a vehicle while it is not being driven.

Case Name:

Mercantile Mutual Insurance
(Australia) Ltd v AAMI Ltd

Citation:

[1999] NSWCA 200 Supreme
Court of New South Wales
Court of Appeal per Priestley,
Meagher, Giles JJA.

Date of Judgment:

23 June 1999

Issues:

� Motor Accident Act claim
� Meaning of �driver�
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The Act referred to �driver�, �drives� and �driving�, and the Court found that the amplification of the meaning
of �driver� to include a person for the time being in charge of a motor vehicle must accommodate these three
related words.

The Court held that the primary meaning in the definition of �driver� was a person driving, that is, engaged in
the activity of driving.  When the primary meaning was amplified by the inclusion of a person for the time being
in charge of a motor vehicle, the person had to be in charge of a vehicle which was being driven although not
necessarily driving it themselves.  It was necessary that there be a driving of a motor vehicle, since being in
charge of a motor vehicle could not of itself amount to fault.

The Court therefore concluded that the tyre fitter was not in charge of the car so as to be a driver
for the purposes of the Act.  At best, the tyre fitter was the repairer of the car.  There was no
driving of the car by which the tyre fitter could become a driver merely because, for the time
being, he was in charge of it.

Accordingly, the appeal was dismissed.
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Occupier's liability policy construed - no double insurance.

Case Name:

QBE Insurance Ltd v Fortis
Insurance Ltd

Citation:

[1999] VSC 212 Supreme Court
of Victoria per Hedigan J.

Date of Judgment:

9 June 1999

Issues:

� Occupier�s liability
� Meaning of �vehicle�, �in or

about building�, �arising from
the occupancy�

This was a case of double insurance where one insurer sought
contribution from another insurer in relation to an insured risk
on the basis that policies issued by both insurers covered the same
risk.

A claim was brought by the mother of a child tragically killed by a ride-on
mower on the insured�s property.  The insured was the plaintiff �s brother and
the owner-occupier of the property on which the accident occurred.

The insured held policies of insurance with both QBE Insurance Ltd (QBE)
and Fortis Insurance Ltd (Fortis).  QBE�s policy provided indemnity to the
Insured against third party liability risks.  QBE settled the mother�s claim for
$400,000 (inclusive of costs) before commencing contribution proceedings
which Fortis resisted.

Fortis� policy was a �home multi-cover policy� that provided insurance to the
owner/occupier for legal liability �arising from (i) an accident which happens
in or about the Building and (ii) the ownership or occupancy of the Building�.
�Building� was extensively defined in the policy to include paths, driveways,
etc.

Fortis denied liability under the policy on two bases:-

1. legal liability did not arise from an accident which happened �in or about
the Building� and from ownership or occupancy of the building; and

2. an exclusion clause applied because the ride-on mower was a vehicle being
used with the express or implied consent of the insured or any member of
his family.

The first argument was rejected by Hedigan J.  The judge concluded that,
given the extensive definition of �Building� in Fortis� policy, the fact that the
accident occurred within the boundaries of the property and close to the
dwelling house meant that the accident had occurred �in or about the Building�.
In finding that the accident arose from the occupancy of the building, Hedigan
J held that the expression �arising from the occupancy� was less stringent in
legal meaning than the phrase �caused by the occupancy�.  The latter phrase
requires a direct causal connection between the accident and occupancy, whereas
�arising from the occupancy� requires only that there be some nexus between
the occupancy of the building and the accident.  In this case, that nexus was
the insured�s failure to properly supervise the child while he was riding the
insured�s mower.

Fortis� second basis of denying liability was accepted by Hedigan J.  His Honour
carefully reviewed authority as to the appropriate meaning of the word �vehicle�,
and rejected QBE�s submission that, because its primary purpose was for cutting
grass, a ride-on mower was not a vehicle .
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Although His Honour expressly declined to add his own definition of vehicle, Hedigan J accepted that because
the ride-on mower was a self propelled vessel capable of carrying a human being and requiring a human being
for its operation, common sense indicated that it was a vehicle for the purpose of the exclusion clause within
the policy.

This decision highlights that the phrase �arising out of� will be more generously construed than
�caused by� in terms of proof of the necessary nexus between an event giving rise to a claim and
insured risks as defined within a policy of insurance.  The judgment also emphasises that the
phrase �in or about� when used to describe the geographical boundaries over which a policy
will operate will be construed liberally to include the whole of the property (and perhaps more)
upon which an insured premises is situated.



62

Annual Review of Insurance Law 1999

Allen Allen & Hemsley

When will corrosion to a vessel not be "ordinary wear and
tear"?

Case Name:

HIH Casualty and General
Insurance Limited v Waterwell
Shipping Inc & Anor

Citation:

Supreme Court of New South
Wales Court of Appeal per
Sheller JA, Beazley JA,
Stein JA.  A3NSWLR601

Date of Judgment:

19 June 1998

Issues:

� Marine insurance
� �Ordinary wear and tear�

This case concerned the construction of a marine insurance policy.

The vessel �Alpha Kilamanjaro� sank because the starboard sea suction valves
were left open and the wall of the strainer box, which was part of the sea water
circulation system of the vessel, failed due to corrosion.  Sea water then flooded
the bilges and engine room, ultimately leading to her sinking.

On the terms of the vessel's hull insurance policy, the owners were entitled to
recover for loss occasioned by the �negligence of Master, Officers, Crew or
Pilots�.  By virtue of Section 61(2)(c) of the Marine Insurance Act 1909, the
insurer would not be liable (unless the policy otherwise provided) for loss
attributable to �ordinary wear and tear�.

The insurers sought to avoid the policy on the basis that the proximate cause
of the vessel�s loss was ordinary wear and tear, or alternatively wear and tear
and negligence.

The Judge at first instance found for the insured.

On appeal, it was found that there was no error in the trial Judge�s reasoning
in reaching the conclusion that the proximate cause of the sinking was the
negligent failure of the master, officers or crew to guard against the risk of
failure of the sea water system due to corrosion.  With reference to a number
of established authorities, Sheller JA emphasised that in determining the proxi-
mate cause of a loss, the court will not simply have regard to the closest occur-
rence in time, but rather, it would look at �the qualities of reality, predomi-
nance and efficiency of a cause�. The risk of failure due to corrosion was
known and the failure to guard against that risk was the efficient and hence
the proximate cause of the loss.

Sheller JA approved, obiter, the judgment of JJ Lloyds Instruments
Limited v Northern Star Insurance Co Limited (�THE MISS JJ�)
[1987] 1LLR 32 to the effect that where there are competing
proximate causes and loss from one is insured against and none of
the others is expressly excluded, the insured is entitled to recover.
In these circumstances, even if it had been found that the negligence
of the crew and corrosion was the proximate cause of the loss,
since loss as a result of ordinary wear and tear was not specifically
excluded in the policy the owner would be entitled to recover on
the basis that the other proximate cause, that is the negligence of
the crew, was specifically covered.
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Placing broker found to owe no duty of care to the insured.

Case Name:

Pangood Limited v Barclay
Brown & Company Limited &
Anor

Citation:

Unreported Court of Appeal of
England and Wales, Civil Division,
per Beldham, Potter and
Chadwick LLJ.

Date of Judgment:

29 January 1999

Issues:

� Broker�s duty of care
� Producing broker c.f. placing

broker

This case considered the duty of care owed by the placing broker
to the insured.

The plaintiff, Pangood Limited (Pangood) owned a nightclub and bar and
restaurant in Manchester.  It instructed its broker, Barclay Brown and
Company Limited (Barclay Brown), to insure the premises against fire
and other risks.   Barclay Brown instructed a placing broker, Bradstock
Blunt & Thompson Limited (Bradstock) to approach underwriters at Lloyds
with a view to effecting the company’s insurance.

An auditorium warranty was included in the terms of the quotation which
Bradstock obtained from the Lloyd�s underwriters.  This warranty required
Pangood, after close of business each day, to carry out a thorough examination
of the insured premises for smouldering matches and other material which
might pose a fire hazard.

The quotation was given by Bradstock to Barclay Brown, who duly instructed
Bradstock to place the insurance in accordance with the quotation.  Several
months after the insurers went on risk, a fire broke out, causing over £200,000
damage to the premises.  Lloyd�s declined indemnity, contending that the fire
had been caused by a lighted cigarette which had not been cleared away and
that Pangood had failed to comply with the terms of the warranty.

Pangood sued Barclay Brown for not bringing the warranty exclusion to their
attention.  Barclay Brown, in turn, joined Bradstock as a third party.  They
sought a contribution from Bradstock on the basis that Bradstock also owed
Pangood a duty of care and that its negligence had contributed to the loss.
Bradstock had the claim against it struck out on the grounds that it did not
owe Pangood a duty of care.  Barclay Brown appealed this preliminary decision
in the House of Lords.

The House of Lords upheld the order striking out Barclay Brown�s claim.  It
held that Bradstock did not owe Pangood a duty of care in either contract or
tort.  Barclay Brown was therefore not entitled to a contribution in respect of
any loss or damage which Pangood proved against them.  This answer was
based on the Court�s view of the relative positions of Barclay Brown and
Bradstock.

Confirming that no contract existed between Bradstock and Pangood, the Court
then examined the negligence aspect of the claim.  Applying the principles
relating to economic loss, the Court analysed the situation in terms of
assumption of responsibility and reasonable reliance.
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The Court considered that whether it was possible to infer an assumption of responsibility (either contractual or
tortious) by a sub-agent depends upon the terms upon which he has been instructed by the agent.

The Court found that Barclay Brown�s instruction to the placing broker to obtain a quotation and to effect
insurance in accordance with the terms of the quotation did not involve an assumption of responsibility on the
part of the placing broker to bring the auditorium warranty to Pangood�s attention.   The facts established in any
event that Pangood relied on Barclay Brown rather than on Bradstock to notify it of the terms of the warranty.

Nor was there a general duty of care.  Any responsibility assumed by Bradstock was confined to obtaining a
quotation and communicating it accurately to Barclay Brown acting on behalf of Pangood, which it did.

The Court also rejected Barclay Brown�s argument that the delay in producing the policy document until after
the fire had occurred contributed to the insured�s loss.  Since it could not be established that Barclay Brown
would have sent the policy to the insured with a reminder about the warranty, or that they would have ex-
plained the warranty again, Bradstock could not reasonably have foreseen that a failure to produce the policy
documents sooner than they did would be likely to cause loss to Pangood.

This case is good news for placing brokers.  As placing brokers generally have little (if any)
contact with the insured, it would be unusual to find the requisite elements of a duty of care.
While English courts tend to look for an assumption of responsibility by one party, and reasonable
reliance on the part of the other, courts in Australia now adopt a broader approach to the issue.
In the recent  decision of Perre and Others v Apand (1999) 164 ALR 606 (reported separately in
this Review) the High Court emphasised �vulnerability� of the plaintiff to the conduct of the
defendant as a key ingredient of the duty of care.  In practical terms, though, where producing
brokers and placing brokers are engaged, Australian courts may be expected to reach the same
result as that arrived at by the English Court of Appeal in Pangood.  However, much may depend
upon the terms upon which the placing broker is engaged.
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Insurance broker found negligent for failing to alert its
client to significant terms of the policy of insurance and to
under-insurance.

Case Name:

J W Bollom & Co Ltd v Byas
Mosley & Co

Citation:

QBD English High Court of
Justice Commercial Court per
Moore-Bick J.

Date of Judgment:

5 February 1999

Issues:

� Duties of insurance brokers
� Loss of chance to recover in

full from the insurers
� Under-insurance
� Contributory negligence

This case considered whether an insurance broker owed a duty
to its client to warn of the existence and significance of certain
clauses of the insurance policy and to under-insurance.

J W Bollom & Co Ltd (Bollom) manufactured paints, inks and similar materials.
In 1985, Bollom installed a yard alarm at its premises.  However, there were
frequent false alarms and over a weekend in August 1996, Bollom decided to
disarm the alarm system.  Bollom�s premises, plant and machinery and stock
were severely damaged by fire while the alarm had been switched off.  The
total loss caused by the fire was just less than £8 million.

The insurers considered that they were entitled to repudiate Bollom�s policy
on the ground that the yard alarm had not been set at the time of the fire,
which was stated to be a condition precedent to the insurers� liability.  There
also appeared to be substantial under-insurance.  However, the insurers agreed
to a settlement of £5 million with Bollom.  Bollom brought proceedings against
its insurance broker, Byas Mosley & Co (Byas Mosley), alleging that it would
have recovered in full from the insurers if not for the negligence of Byas
Mosley.

The pivotal issue was whether Byas Mosley had breached its duty to Bollom in
failing to take reasonable steps to draw to Bollom�s attention the existence and
significance of the clause in the policy relating to the yard alarm.  Byas Mosley
had not provided Bollom with a copy of the standard policy wording.  A facsimile
had been sent to Bollom advising that there was to be an �alarms and protection�
clause, but the facsimile did not set out the terms of the proposed clause and
Byas Mosley was aware that Bollom had never received a copy of the policy.
Moore-Bick J held that Byas Mosley ought to have been aware of the existence
of the relevant clause of the policy and warn Bollom of the consequences of
failing to set the alarm.  Accordingly, Byas Mosley had breached its duty to
Bollom.

Having found that there had been a breach of duty, Moore-Bick J had to deter-
mine whether the breach had caused Bollom�s loss.  He was satisfied that, had
Bollom been made aware of the consequences of failing to set the alarm, it
would have ensured the alarm was operational.  Bollom�s failure to set the
alarm was a direct consequence of Byas Mosley�s breach of duty.

In assessing damages, Moore-Bick J recognised that the measure of damages
awardable to Bollom could be reduced if it could be shown that the insurers
could have relied upon an alternative defence (other than the breach of the
�alarms and protection� clause).

Byas Mosley put forward two alternative defences.  First, it argued that under
the policy, Bollom would have opted for indemnity rather than reinstatement.
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The practical effect of this would have been that Bollom would have accepted a cash settlement, which would
have been a substantially lower sum.  On this point, the court decided that Bollom would have opted for
indemnity on the buildings and reinstatement for plant and machinery.

Second, Bollom was under-insured for its risks, which would have afforded the insurers a partial defence by
virtue of the fact that the policy was subject to an �average� clause.  Byas Mosley argued that the claim against the
insurers was therefore reduced as a result of the under-insurance.  Moore-Bick J rejected this argument on the
basis that Byas Mosley had breached its duty by failing to alert Bollom of the risk that it was under-insured and
that the �average� clause would have prevented Bollom from being fully indemnified for any loss.

Finally, Moore-Bick J considered the issue of whether Bollom had been contributorily negligent by virtue of
either failing to set the yard alarm or the fact that it had been under-insured.  He held that unless it was
reasonably foreseeable that Byers Mosley might fail to perform its duties, there can be no basis for reducing
Bollom�s damages.  On the facts, Moore-Bick J refused to make a deduction.

This decision highlights the obligation of brokers to inform their clients of significant terms of a
policy of insurance and of the consequences of failing to observe those terms.  Particular attention
should be paid to terms which, if inadvertently breached by the insured, might provide the insurer
with a defence.
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Case Name:

Perre v Apand Pty Ltd

Citation:

[1999] HCA 36, per
Gleeson CJ, Gaudron, McHugh,
Gummow, Kirby, Hayne and
Callinan JJ.

Date of Judgment:

12 August 1999

Issues:

� Expanded liability in
negligence for financial loss

� Product liability
� Judges disagree on the test

for liability

High court expands liability for economic loss; a warning to

product liability insurers.

This decision relates to the liability of the supplier of a defective
product for financial losses suffered by third parties.  The decision
has significant implications for manufacturers and suppliers of
products in Australia, and marks an extension of liability in
negligence generally.

Liability in negligence for �pure economic loss�

One of the more controversial questions in the law of negligence in Australia
has been whether a negligent party should be liable for �pure economic loss�
� that is, financial loss suffered by a party which is unconnected with any
damage or injury to that person�s body or property as a result of the negligent
party�s conduct.  There has traditionally been a reluctance by the courts to
impose liability for such losses.  There are two main reasons for this.  Firstly, it
would result in liability which was indeterminate and secondly, it would involve
unwarranted interference with legitimate commercial rights.

In Australia, following the Caltex Oil case (1976) 136 CLR 529, pure economic
loss was recoverable under the law of negligence if the defendant had
knowledge, or the means of knowledge, that a particular person (not merely
as a member of an unascertained class) would be likely to suffer economic loss
as a consequence of the defendant�s negligence.

The facts

In 1992, Apand Pty Limited (Apand) dominated the potato crisping industry
in Australia.

Apand wanted to develop a particular type of potato, and decided to conduct
an experimental programme of crop planting using �Saturna� potatoes imported
from the Netherlands.  Apand sought out potato farmers who were willing to
participate in the experiment by producing crops grown from Saturna seeds
supplied by Apand.  Mr and Mrs Sparnon (the Sparnons) agreed to participate,
and they planted the seeds on their property in South Australia.

The seeds were contaminated with a disease known as �bacterial wilt�.  As a
result, the potatoes grown by the Sparnons were worthless, and the crop was
lost.  In addition, the Sparnons were unable to export any potatoes grown on
their property to the Western Australia market, because Western Australian law
barred the importation into Western Australia of potatoes grown on any property
which had been contaminated by bacterial wilt.  The prohibition applied for 5
years from the date of the last known outbreak.
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The Sparnons successfully sued Apand for their losses (which exceeded $3 million), relying principally on the
contract that existed between them and Apand.

However, the Sparnons were not the only persons affected.  Potatoes grown on nearby farms operated by
Warruga Farms Pty Limited (Warruga) and by the Rangara Joint Venture (Rangara) were also exported to
Western Australia after being packed by Warruga on a property leased from Perre Vineyards Pty Limited (Perre
Vineyards).  Warruga, Rangara and Perre Vineyards were all related to the Perre family in one way or another.

The properties nearby the Sparnons� farm were not infected with the disease.  However, the Western Australian
law which prohibited for 5 years the importation of potatoes grown on land affected by bacterial wilt also
extended to all potatoes grown or packaged within a 20km radius of any land having been contaminated by that
disease.  The result was that Warruga and Rangara were unable to sell their produce to Western Australia for a
period of 5 years.  The affected members of the Perre family, and their related companies claimed losses of close
to $9 million (the Perre claims).  The losses were �pure economic loss�, as the claimants themselves had not
experienced any loss or damage to their own property.

The Perre claims failed at trial and on appeal to the Full Federal Court, the Courts finding that the claimants did
not fall within an �identifiable class� as required by the test established in Caltex Oil.

The High Court, however, unanimously overturned the judgment of the Full Federal Court.  The High Court
held that Apand was in fact liable for the pure economic loss suffered by all of the Perre claimants.

The judgment

Each of the 7 Judges in the High Court delivered a separate judgment, applying different tests to reach the same
conclusion.  As a result, although there was a clear finding of liability against the defendant, the case still leaves
a great degree of uncertainty in defining precisely where the limits to such liability must lie.  It should also be
noted that 2 of the Judges (McHugh J and Hayne J) did not agree with the majority view that Apand should bear
the losses suffered by all of the Perre claimants.

In finding Apand liable to the Perre claimants, all judges in the High Court were unanimous in the view that
there must be some �control mechanism� over liability for pure economic loss.  It was in the formulation of this
�control mechanism� that the judges differed markedly.  The identification of a test for that control mechanism,
and the application of any such test, is of considerable practical significance to suppliers of products and their
insurers.

It is difficult to extract from this case any clear test upon which liability in negligence for pure economic loss is
based.  There are, however, some important principles that can be discerned from the judgment:

� It confirms that in Australia a negligent party can be liable for pure economic loss suffered by others as a
result of that negligence;

� The courts will place limits on the extent to which such liability exists.  Specifically, the courts will apply tests
designed to avoid giving rise to an indeterminate liability, and to avoid interference with the parties� legitimate
commercial activities;

� If a supplier of a product actually anticipates the risk of financial loss to others, which might result from its
product being defective, it will be very difficult for the supplier to avoid liability for such losses.  Here, there
was some evidence in internal communications of the supplier that the supplier could foresee that persons
on potato growing land within 20 kilometres of a farm may be affected by a crop exhibiting bacterial wilt;
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� The claimant is more likely to be able to recover its financial loss from the negligent defendant if the claimant
had no practical means of avoiding its losses;

� The supplier of a defective product will not escape liability merely because it did not know the identity of
the party which suffered financial loss as a result of the defect.  It is sufficient if the injured party was a
member of a class which could have been identified as a class whose members were at risk of economic loss.
It may be irrelevant that the class was a particularly large one.

Although the High Court acknowledged the need to define limits on liability for pure economic
loss, it remains unclear precisely where those limits lie.  As almost all products, if defective, are
at least theoretically capable of affecting the financial interests of others in one way or another,
this uncertainty will be of ongoing concern to manufacturers and suppliers of products and their
insurers. Applying the approaches taken by some of the judges, the scope of liability for pure
economic loss is considerably greater than had previously been anticipated.
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Supplier of gas faces class action by reason of disruption to

supply.

Case Name:

Johnson Tiles Pty Ltd & Ors v
Esso Australia Limited & Anor

Citation:

[1999] FCA 167 Federal Court
of Australia per Merkel J.

Date of Judgment:

1 March 1999

Issues:

� Duty of care
� Economic loss
� Class actions

Facts

The applicants claimed damages for the economic loss they and group members
(business users, domestic users and stood down workers) allegedly suffered as
a result of the explosion and fire that occurred at Esso�s Longford plant on
25 September 1998.  It is alleged that, as a result of the explosion, the supply
of gas to the applicants and group members or their employers (as the case
may be) ceased until 8 October 1998, thereby causing the economic loss claimed.

This decision involved a challenge by Esso Australia Limited (Esso) to the
applicants� statement of claim on the basis that it did not disclose a reasonable
cause of action.

Esso�s primary contention was that the material facts pleaded in the statement
of claim asserted an obligation on the part of Esso to supply gas to the group
members or, at least, to take reasonable steps to ensure that the supply of gas
to the applicants and to the group members was secure, reliable, adequate and
continuous.  Esso contended that the alleged failure to supply was premised
on an obligation that is contractual in nature and cannot constitute or give rise
to a like duty in negligence.

Judgment

Merkel J summarised the applicants� claim in negligence as follows:

1. Esso held itself out as capable of producing and supplying and able to
provide a secure, reliable, adequate and continuous supply of gas to gas
users in Victoria;

2. The business users and the domestic users, as was well known by Esso,
were dependent upon Esso as their sole supplier of a secure, reliable,
adequate and continuous supply of gas;

3. The stood down workers were likewise dependent upon Esso as the sole
supplier of gas to their respective employers;

4. Esso knew, or ought reasonably to have known and foreseen, that in the
event of a cessation or interruption of a supply of gas to the domestic users,
the business users or the employers of the stood down workers, all the
group members would suffer loss and damage;

5. By reason of the above matters, Esso owed a duty of care to each of the
group members in the design and operation of the plant;
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6. The interruption to and cessation of supply as a result of the explosion and fire that occurred at the Longford
plant on 25 September 1998 was caused by Esso�s negligence and breach of its duty of care in the design and
operation of the plant, as particularised in the statement of claim; and

7. As a consequence of the above matters, each of the group members suffered financial loss and damage.

Merkel J considered that the basis of the claim against Esso was not a duty to supply, which he agreed could
only arise under contract.  Rather, the cause of action was based on a tortious duty of care.  In particular:

1. The alleged dependence on the provision by Esso of a secure, reliable, adequate and continuous supply of
gas addressed the issue of proximity rather than any alleged contractual obligation owed by Esso;

2. The pleading was premised on an alleged duty of care in the design and operation of the plant in order to
avoid or protect against a cessation of supply;

3. The applicants did not allege a right to or in respect of supply;  and

4. Only a negligent cessation of supply was said to found the applicants� claim in negligence.

Merkel J therefore considered that Esso�s contention that the pleading disclosed no reasonable cause of action
in negligence must fail.

This case illustrates the type of class action which insured�s who are in the business of supplying
essential goods and services may face.  Insurers need to be aware of the potential for such class
actions, particularly in light of the expanded scope of liability in negligence for economic loss
arising from the decision of the High Court in Perre v Apand reported separately in this Review.
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Discharging the duty - ensuring compliance with safety

systems.

Case Name:

The Council of the Municipality
of Waverley v Bloom

Citation:

[1999] NSWCA 200 Supreme
Court of New South Wales �
Court of Appeal per Mason P,
Sheller and Powell JJA.

Date of Judgment:

5 August 1999

Issues:

� Duty of care
� Public authority

One afternoon in February 1994, a swimmer was body surfing
between the flags some 60-70 metres from the shore at
Tamarama Beach.  While riding a wave he was struck on the neck
by a fibreglass surfboard.  After remonstrating with the surfboard
rider, the swimmer made his way back to the beach and collapsed.

At first instance, the swimmer succeeded in recovering damages from the
Waverley Council who had the care, control and management of Tamarama
Beach.  On appeal, although there was some dispute as to the evidence given
on behalf of the injured swimmer, the judges of the Court of Appeal agreed
that Waverley Council owed the injured swimmer a duty of care to keep surfboard
riders out of the Tamarama Beach area when the flags were erected and
swimming was permitted.

In performance of this duty, the beach was patrolled by two beach inspectors
employed by Waverley Council.  Their duties included patrolling the beach
and its immediate surrounds continuously and exercising strict supervision of
surfcraft areas at all times.  It was also customary to exclude surfboard riders
from the beach entirely when the flags were up because Tamarama was so small
and, as the judges heard in evidence, board riders posed a known danger to
swimmers.

In an effort to deter board riders, there was a sign placed in the middle of
Tamarama Beach facing out to sea indicating by words and pictures that surfcraft
were prohibited.  Furthermore, the beach inspectors were equipped with a
whistle and a megaphone which were frequently used to warn off surfboard
riders.  Two findings of negligence at first instance were confirmed on appeal,
namely that:

(a) there were no beach inspectors on the beach at the time of the accident;
and

(b) there were insufficient surf patrol members on the beach at the time of the
accident.

The court considered that the system itself was adequate to ensure the safety of
the swimmers at the beach.  However, Mason P considered that �even the best
systems can fail through acts of casual negligence, and this in my view was what
happened here.�  Although ordinarily there would be at least one inspector
keeping an eye on the water, the Court found that at the time of the accident
there were no beach inspectors present.

Furthermore, only one surf patrol member remained on the beach at the time
of the accident and he was a 13 year old boy who did not spot the errant
surfboard rider.
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Even if he had spotted him, the court found that it would have been unlikely that the boy would have had
sufficient gravitas to ensure the removal of the surfboard rider.

Had the system in place been properly carried out, the Court was satisfied that either the surfboard rider would
have been warned off or that the swimmer would have been alerted to his presence.

This case demonstrates the importance of public bodies not only having a comprehensive safety
system in place but also ensuring that that system is complied with.
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Resolving problems of causation and damages where

expert evidence conflicts.

Case Name:

E M Baldwin & Son Pty Limited v
Plane & Anor: Jsekarb Pty
Limited v Plane & Anor �
CA40200/1998; 40203/1998

Citation:

Supreme Court of New South
Wales Court of Appeal per
Meagher, Beazley JJA and
Fitzgerald AJA.

Date of Judgment:

23 December 1998

Issues:

� Causation
� Contribution between joint

tortfeasors

Mr Plane suffered from mesothelioma.  In actions in the Dust
Diseases Tribunal against his employer (Baldwin) and the
manufacturer of asbestos brake blocks who supplied them to
Baldwin (Jsekarb), he was awarded $152,996.70.

Mr Plane was exposed to two forms of amphibolic (mesothelioma forming)
asbestos.  During period one, from 1948 � 1970, he was exposed to crocidolite
from products found throughout the work environment at Baldwin.  During
period two, consisting of 10-15 years ending in or before 1983, he was exposed
to tremolite contaminated chrysotile from the Jsekarb brake blocks supplied to
Baldwin during the period.  Liability was apportioned 95% against Baldwin and
5% against Jsekarb.

Baldwin appealed the quantum and apportionment of damages.  Jsekarb
contended on appeal that the brake blocks it had supplied has not been proven
on the balance of probability to have caused the Mesothelioma.  The small
degree of tremobile contaminated chrysotile Mr Plane was exposed to in the
Jsekarb brake blocks was insignificant when compared to the amount of
crocidolite he was exposed to in the work environment at Baldwin.

In an extended review of the authorities (by Fitzgerald AJA), the Court held
that it must consider all relevant circumstances, including an increase in the
risk to the plaintiff from the defendant�s breach of duty and the character and
sequence of events, in deciding whether a defendant� s breach of duty which
was a �possible cause� of the plaintiff �s damage or �probably materially
contributed� to that damage.  In the circumstances of the matter, and particularly
in view of the complicated evidence that arose from a number of comparative
epidemiological studies, it was appropriate for the Tribunal to infer that asbestos
fibre from Jsekarb brake blocks �probably materially contributed� to the
mesothelioma.  It did not matter that it was not the sole cause of the plaintiff �s
damage.

The Court of Appeal further held that it was futile for an employer which
exposed an employee who now had an asbestos-related disease to substantial
asbestos dust within the last 35 years to dispute forseeability in the Dust Diseases
Tribunal, other than in exceptional circumstances.

In conclusion, Fitzgerald AJA and Beazley JA (Meagher JA dissenting) held that
the evidence provided no rational basis for the division of causation between
the earlier and later periods of Mr Plane�s employment by Baldwin.  Accordingly,
it was necessary for the Court to reconsider the apportionment of the damages
on a just and equitable basis.



Annual Review of Insurance Law 1999

75
Allen Allen & Hemsley

The majority considered that the complex pathogenesis of mesothelioma meant that it was not possible to
proportionately allocate liability between the different work activities or the different asbestos fibres to which
the plaintiff was exposed.  Liability would only be apportioned on a �just and equitable basis� if it were done so
equally.

In his dissenting judgment, Meagher JA considered that the grounds on which an appellate court could review
a trial judge�s orders on apportionment were limited and did not apply in this case.

Both Beazley JA and Fitzgerald AJA further expressed the view that the significant problem with this matter was
caused by an attempt to apply the traditional �but for� test of causation.  As it was always open to a litigant to
confront (as in this matter) the court with conflicting expert evidence from not merely the same disciplines but
different disciplines, it would often be difficult for the court to apply this test.  The court emphasised that the
test is not an exclusive test.

The case illustrates how the traditional �but for� test of causation may be unhelpful in cases
where expert evidence conflicts.  In such circumstances, the Court may be prepared to recognise
more than one cause as �probably materially contributing� to the loss, and apportion liability
between the wrongdoers on that basis.
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The duty of care owed to a careless passenger.

Case Name:

Jarvis & Anor v Scrase & Ors

Citation:

BC 9807211 Supreme Court of
Queensland Court of Appeal per
Muir J, Williams J and Pincus JA.

Date of Judgment:

22 December 1998

Issues:

� Duty of care
� Motor Accidents Act claim
� �Use or operation of a motor

vehicle�

Background

The Court here considered the scope of a school bus driver�s duty to his
passengers.  In that case, three sisters who regularly caught the school bus to
school from the same stop, walked to the end of their road one morning and
crossed over the main highway to board the school bus. At this stage, the
middle sister who was aged about 8 discovered that she had forgotten her bus
pass and obtained the bus driver�s permission to return home and retrieve it.
She was gone some time and the eldest sister (aged about 10) grew concerned.
She therefore approached the bus driver and requested permission to allow
her to go and hurry her sister along. That permission was granted and the
young girl alighted and ran across the road in front of the bus where she was
struck and killed by a car travelling the same direction as the bus was facing.
The parents of the child sued the bus driver and his company, as well as the
driver of the impacting vehicle.

At first instance. it was held that as well as the car driver, the bus driver was at
least partly responsible (and therefore the bus company was vicariously liable).
The bus driver and bus company, who were both insured, appealed.

It is well settled that the driver of any passenger vehicle owes a common law
duty to his passengers to take reasonable care to carry them safely during their
journey and to stop in a place where the passenger can safely alight. The
Court was asked to consider whether that duty should be extended in relation
to a school bus driver such that he was obliged to monitor the safety of his
passengers where they left the bus and intended to cross the road.

Decision of the Queensland Court of Appeal

The Court of Appeal, in a majority decision (2:1) held that the driver did owe
such a duty.  Muir J, giving the leading judgment, was of the view that the bus
driver knew that the eldest sister intended to cross the road and since he
could have quite easily looked in his rear-view mirror and seen the oncoming
vehicle, he could have warned her of the approaching danger.  Muir J appeared
particularly persuaded by the fact that the bus driver exercised a measure of
control over his passengers which was accepted by them. This could be seen
by the fact that both girls had asked for the driver�s permission to leave the
vehicle.  Muir J stated:

�In my view the position he occupied as driver of the school bus which
enabled him as he said to control the children while on the bus indicates
that he did exercise a degree of supervisory control of the children
which they accepted while they were passengers on his bus to and
from school. He did, when driving the children home, give them advice
about being careful as they cross the road, because he knew of their
propensity for carelessness. �
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Based on this and on the fact that the driver could have foreseen the danger had he looked in the rear-view
mirror, the Judge found that the bus driver�s duty extended to supervising the child and issuing a warning
where necessary. As the ensuing accident proved, the bus driver had failed to discharge this duty adequately or
at all.

This judgment may be criticised as placing the duty too widely; a person employed to drive a school bus
arguably now has a duty to educate his passengers about road safety and second guess their movements when
they leave the bus and, irrespective of whether that second guess is correct, warn them of any possible impending
danger.  On the other hand, it is arguable that the decision should be confined to its unusual facts and
circumstances � whereby the bus driver expressly condoned the child leaving the bus to check up on her sister.

An English case decided at around the same time (Griffiths v Brown & Anor, QBD 9 October 1998) serves to
demonstrate a divergence in the approaches taken by the courts of England and Australia. In that case, the Court
ruled that a taxi driver owed no greater duty than to set the passenger down at a safe location, even in a situation
where that passenger was clearly intoxicated. There are some similarities between the school child in a bus and
the drunken adult in the back of taxi; both require protection against the conduct of others, and indeed
themselves, which may cause them injury. However, in the case of a drunken adult the English Courts have
refused to extend the duty to one of guardianship on the grounds that such a law would be unfair, unreasonable
and unworkable.

The third party insurer of the bus company had been joined to the proceedings.  It issued a policy of insurance
in favour of the bus company and the driver in the standard form prescribed in schedule 1 to the Motor
Accidents Act 1988 (NSW).  It argued that any liability of the bus driver was not �in the use or operation of the
[bus]� as required under the terms of the relevant policy.  The Court rejected that submission after reviewing
various authorities considering the interpretation of the phrase �use of a motor vehicle�.  The Court considered
the failure to warn was �incidental to the normal or ordinary use of the bus�.

This case is significant to third party motor vehicle insurers for two reasons:

1. it provides an insight into the scope of the duty of care owed by drivers to careless passengers;
and

2. it confirms that the courts will not construe the phrase �use of a motor vehicle� in a narrow or
technical sense when ascertaining the extent of coverage.
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Apportionment of liability for contributory negligence.

Case Name:

Rowes Bus Service Pty Ltd v
Cowan

Citation:

[1999] NSWCA 268, New
South Wales Court of Appeal per
Stein JA, Cole and Foster AJA.

Date of Judgment:

27 July 1999

Issues:

� Duty of care
� Contributory negligence

This case dealt with an assessment of the contributory negligence
of a 17 year old student who alighted from a bus carrying school
students which stopped at an unmarked stop and who was hit by
a car while crossing the road in front of the bus.

In an appeal against a trial judge�s finding on negligence, apportionment of
liability including contributory negligence, and damages, the majority (Stein JA
and Foster AJA) of the New South Wales Court of Appeal recently allowed the
appeals in part (Cole AJA dissenting, allowing the appeals in full).

Duty of Care

The Court applied the principle that to determine a breach of duty of care one
must consider whether a reasonable person in the defendant�s position would
have foreseen a risk of injury to the plaintiff, or to a class of persons including
the plaintiff.  The Court emphasised that a risk of injury which is remote in the
sense that it is extremely unlikely to occur may nevertheless constitute a
foreseeable risk.  A risk which is not far-fetched or fanciful is real and therefore
foreseeable.

The majority dismissed the appeal on liability on the basis that:

(a) The bus company had been advised by its drivers that stopping at this
particular unauthorised stop and allowing passengers to alight created a
real and foreseeable risk of danger.  With this knowledge, the bus company
permitted the situation to continue without adopting an option which would
clearly have reduced the risk to passengers.

(b) The motor vehicle driver breached a duty of care to the student since the
risk of pedestrians acting carelessly is not a far-fetched risk, but something
which occurs often enough for the prudent driver to foresee it.  The Court
confirmed the trial judge�s finding that 40 km/h (despite being within the
speed limit) was too fast for the driver of the car to be travelling in the
circumstances, and that having appreciated the risk of people coming
suddenly into his path, the driver had breached his duty of care to the
student.

(c) The trial judge�s decision to apportion blame equally between the bus
company and the driver of the car which hit the student was within the
discretionary range.
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The majority upheld the appeal on contributory negligence, increasing the apportionment of liability to the
student from 20% to 40% in order to more adequately reflect the student�s responsibility for her own harm.  The
Court considered that the student was aware of the dangers of crossing the road in front of the bus, and would
have been aware that the bus hid her presence from the oncoming vehicles and decreased her visibility of
oncoming traffic.  Finally, the evidence indicated overwhelmingly that the student was running, not walking
across the road.

The case illustrates increasing tendency to apportion liability, including contributory negligence,
amongst the actors in the event which gives rise to the claim.  Nonetheless, insureds should
recognise the importance of acknowledging the existence of foreseeable risks, even if unlikely to
eventuate, and should employ alternative options and practices which would reduce or eliminate
these risks.
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Exemplary damages in negligence cases.

Case Name:

Gray v Motor Accident
Commission

Citation:

[1998] HCA 70 High Court of
Australia per Gleeson CJ,
McHugh, Gummow, Kirby,
Hayne and Callinan JJ.

Date of Judgment:

17 November 1998

Issues:

� Exemplary damages
� Compulsory insurance

schemes

The appellant was seriously injured when struck by a vehicle
driven by Mr Bransden.  Mr Bransden was convicted of causing
grievous bodily harm with intent to cause grievous bodily harm
and sentenced to seven years� imprisonment.

The appellant commenced civil proceedings framed in negligence against Mr
Bransden seeking damages for personal injuries, including exemplary damages.
Pursuant to the Motor Vehicles Act 1959 (SA), the compulsory third party insurer
was substituted as defendant in the action.  At first instance, the trial judge
awarded $72,206 in damages.  No award for exemplary damages was made.
This decision was upheld by the Full Court of the Supreme Court of South
Australia.

The appellant appealed to the High Court on the basis that exemplary damages
should have been awarded and that the award of compensatory damages was
manifestly inadequate.  The appellant was successful on the issue of
quantification of compensatory damages only.  The Court considered that
exemplary damages are ordinarily available where a person has committed
conscious wrongdoing in contumelious disregard of another�s rights.

However, where the criminal law has been invoked against the wrongdoer and
substantial punishment has been imposed, the Court considered that it is highly
unlikely that exemplary damages will be granted.  This is because exemplary
damages are primarily awarded to punish the wrongdoer and deter similar
conduct.  This objective is ordinarily met by the imposition of a criminal penalty;
an award of exemplary damages would punish the wrongdoer twice.  Further,
the Court considered that criminal proceedings would be undermined if civil
courts were to question the sufficiency of a criminal penalty.

Relevantly for insurers, the High Court accepted the validity of the decision in
Lamb v Cotogno (1987) 164 CLR 1.  The High Court decided in that case that
the fact that a tortfeasor is insured under a compulsory scheme of insurance
against any liability for exemplary damages does not preclude an award of
exemplary damages.  Similarly, exemplary damages may still be awarded against
a defendant compulsory insurer.  Discussion by the High Court (in particular
in the judgments by Callinan and Kirby JJ) suggests that it may reconsider the
correctness of the decision in Lamb v Cotogno in the future.

This decision is of interest to insurers because it deals with the
principles upon which exemplary damages are addressed.  While
there is some comfort from the fact that the impact on the criminal
sanctions will generally preclude an award of exemplary damages,
the mere fact that the damages may be covered by an insurance
policy will not prevent an award being made.
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Does settling an action against one of a number of
concurrent tortfeasors bar the plaintiff from bringing a
subsequent action against the other torfeasors?

Case Name:

Jameson & Anor v Central
Electricity Generating Board

Citation:

[1999] 1 All ER 193 House of
Lords per Lord
Browne-Wilkinson, Lord Lloyd of
Berwick, Lord Hoffman,
Lord Hope of Craighead and
Lord Clyde.

Date of Judgment:

16 December 1998

Issues:

� Settlement
� Joint tortfeasors

This case considered the effect of settling an action for damages
for personal injury where the injured party brought proceedings
against only one of a number of tortfeasors who had caused the
same harm by their separate acts.

David Jameson was employed by Babcock Energy Ltd (Babcock) at power
stations owned and operated by the defendant, the Central Electricity
Generating Board (the CEGB).  In the course of his employment, David Jameson
contracted malignant mesothelioma as a result of exposure to asbestos dust
while working at the power stations.

Jameson brought proceedings against Babcock, claiming damages for the
mesothelioma he allegedly developed through Babcock�s negligence.  Four
days before his death, Jameson agreed to accept £80,000 in �full and final
settlement and satisfaction� of his cause of action.  Jameson died on 24 April
1988 and accordingly, the settlement moneys fell into Jameson�s estate and
were inherited by his widow.  Jameson�s executors then brought separate
proceedings against the CEGB on behalf of his widow for damages for loss of
dependency.  Babcock was joined as a third party in the action.

This case involved alleged concurrent tortfeasors, as the acts of negligence
alleged against Babcock and the CEGB were not the same but caused the same
damage.  The main issue was whether a settlement with one concurrent
tortfeasor, expressed to be in full and final satisfaction of the plaintiff �s claim
against the tortfeasor, discharged the other tortfeasor.

The House of Lords recognised that the basic rule is that a plaintiff cannot
recover more by way of damages than the amount of his or her loss.  An award
of damages is intended to place the plaintiff as nearly as possible in the same
financial position as he or she would have been in but for the defendant�s
negligence.  Once the settlement monies have been paid to the plaintiff, the
plaintiff �s claim against the defendant will have been satisfied.  The House of
Lords concluded that if the plaintiff �s claim is for the whole amount of the
loss for which the defendant is liable as one of a number of concurrent
tortfeasors, satisfaction of the claim against that tortfeasor will have the effect
of extinguishing the claim against the other tortfeasors.

The Court�s conclusion turned largely on the wording used in Jameson�s
settlement with Babcock which, in the Court�s opinion, demonstrated that the
parties had treated the settlement as satisfaction for the full amount of  the
plaintiff �s damages.  However, it is clear from the judgment that the House of
Lords resorted to considerations of principle and policy for assistance in
resolving the matter.  The overriding policy consideration taken into account
was that a plaintiff should not be entitled to recover damages twice over.
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The Court also considered it desirable that litigation be terminated and successive claims discouraged.  It was
noted that the problem encountered in the case could have been avoided by taking proceedings against all
potential defendants at the one time.  Hence, as a matter of policy, where a matter remains unresolved, a
settlement with one of several defendants who are jointly and severally liable to the same plaintiff should
involve a release of the other defendants.

This case demonstrates that, in difficult cases, the courts are prepared to resort to considerations
of principle and policy to avoid the plaintiff being allowed to recover damages twice over.  Further,
where a plaintiff seeks to settle a claim against only one of a number of concurrent tortfeasors
(where the others are not involved in the proceedings), the plaintiff should ensure that the
wording of the settlement agreement makes it clear whether or not he or she intends to extinguish
his or her claim against the other tortfeasors.  In general, it would be prudent for the defendant
in such cases to seek a release and indemnity in respect of joint tortfeasors as part of the terms
of any settlement with the plaintiff.  Otherwise, even if the defendant has obtained a release for
itself it may be expose to contribution claims from those joint tortfeasors if the plaintiff
subsequently decides to sue them.
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Occupiers liability: foreseeable risk does not extend to

consequences of deliberate foolhardiness.

Case Name:

Morgan v Sherton Pty Ltd

Citation:

[1999] NSWCA 60 New South
Wales Supreme Court, Court of
Appeal per Mason P, Sheller and
Fitzgerald JJA.

Date of Judgment:

24 March 1999

Issues:

� Duty of care
� Occupiers liability

This case considered whether an occupier�s duty extends to the
reckless behaviour of its entrants. The Court examined the scope
of the occupier�s duty of care.

On the way back to his car, the appellant suffered an elbow injury after jumping
over a garden bed and tripping on a leafless branch in the respondent�s
shopping complex. The appellant did not use the designated walkway which
was clearly marked.

The Court of Appeal considered whether the trial judge (Bard J) had erred in
her findings that it was not foreseeable that a member of the public would run
and jump over a dividing garden bed without checking for obstacles.  The
trial judge had found that the defendant did not breach its duty of care to the
plaintiff. The plaintiff then appealed to the Court of Appeal.

The Court of Appeal applied the principle that a foreseeable risk is one that is
not far-fetched or fanciful. The plaintiff submitted that the risk of injury from
the dead branch was not far-fetched. However, the Court held that the existence
of a foreseeable risk or injury does not in itself dispose of the breach of duty
question.

The Court of Appeal acknowledged that a duty of care is owed by an occupier
not only to those who are reasonable and careful but also to those who might
fail to take proper care for their own safety.  The Court examined the measure
or scope of such a duty and held that the scope of this duty does not extend
to risk arising from the entrant deliberately behaving in a foolhardy or reckless
manner.  Accordingly, the Court dismissed the appeal.

The case provides an insight into the extent of an occupier�s liability
for its entrants. Foreseeable risks include risks that arise from an
entrant�s failure to exercise reasonable care for his or her own
safety, but they do not extend to risks arising from an entrant�s
deliberate foolhardy or reckless behaviour.
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Contributory negligence irrelevant to claim based on

breach of contract.

Case Name:

Astley v Austrust Limited

Citation:

[1999] HCA 6, High Court of
Australia per Gleeson CJ,
McHugh, Gummow, Hayne and
Callinan JJ.

Date of Judgment:

4 March 1999

Issues:

� Contributory negligence
� Claims in contract and tort
� Professional indemnity

insurance

This case decided that a reduction in damages in respect of
contributory negligence which applies under relevant
apportionment of legislation will not apply where the plaintiff is
able to base the claim on breach of contract as well as tort.  This
will often be the case where professional negligence claims are
made, since an obligation to act with due skill and care is usually
implied in a contract of retainer.

Background

Austrust sought advice from Astley in relation to its intention to assume the
position of trustee of an existing trading trust.  The trust venture failed shortly
after Austrust took office.  As a result, it became personally liable for losses that
exceeded the value of the trust property.  Austrust claimed that the solicitors
were at fault in failing to advise that it should not accept the office of trustee
without excluding its personal liability for losses arising in the course of carrying
out the trust.  The solicitors denied liability.  In the alternative, they pleaded
contributory negligence on the part of Austrust.

The trial judge held that the solicitors had been negligent and awarded damages
in favour of Austrust.  He also found contributory negligence on the part of
Austrust.  Pursuant to the provisions of section 27A of the Wrongs Act (SA), he
apportioned responsibility equally between the parties.  Section 27A of the
Wrongs Act relevantly provides:

�Where any person suffers damage as the result partly of his own
fault and partly of the fault of any other person or persons, a claim
in respect of that damage shall not be defeated by reason of the
fault of the person suffering the damage, but the damages recoverable
in respect thereof shall be reduced to such extent that the Court
thinks just and equitable having regard to the claimant�s share in
responsibility for the damage provided that:-

(a) this sub-section shall not operate to defeat any defence arising
under a contract;�

�Fault� is defined in the Act to mean �negligence, breach of statutory duty or
other act or omission which gives rise to a liability in tort �.�.

Similar apportionment legislation exists in other jurisdictions throughout
Australia.
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The High Court Decision

The majority considered that nothing in the Act suggests that �fault� includes rights and obligations arising from
a breach of contract, either expressly or impliedly.

The majority endorsed the view expressed by the English House of Lords in Henderson v Merrett Syndicates
Limited [1995] 2 AC 145 that contracts for services contain an implied promise to exercise reasonable care (and
skill) in the performance of the relevant services.  They expressly disapproved of reasoning to the contrary in
the judgment of Deane J in Hawkins v Clayton (1998) 164 CLR 539 at 585.  The majority reviewed the case law
where there were conflicting authorities on the question of whether the apportionment statutes require a
plaintiff �s damages in contract to be reduced where the plaintiff is guilty of contributory negligence.  The
majority expressly disapproved of the decisions which applied the apportionment legislation to breaches of
contract.  They considered that the legislation does not and was never intended to apply to contractual claims.

Callinan J delivered a dissenting judgment.

Insofar as relevant to insurers, this decision has at least the following implications where claims
are based on breach of contract as well as tort:

(a) It will be more difficult in settlement negotiations to obtain a reduction in respect of any
contributory negligence alleged against the plaintiff;

(b) Questions may arise as to whether or not it is worthwhile expending substantial defence
costs in an attempt to establish contributory negligence on the part of the plaintiff, or
indeed whether it is considered desirable to raise contributory negligence on the pleading;

(c) It may possible for plaintiffs to have allegations of contributory negligence struck out;

(d) Both insurers and insureds need to carefully review the terms of the relevant policies to
ensure they understand how the scope of cover may be affected by this decision;

(e) It is standard for many professional indemnity policies to exclude liability in contract unless
such liability also arises in tort.  Presumably, it would be difficult for insurers to rely upon
such clauses to obtain a reduction in indemnity in respect of contributory negligence which
would, but for the claim in contract, have applied under the apportionment legislation;
and

(f) So far as insureds are concerned, consideration should be given to inserting clauses into the
contract of retainer which provide that insurers liability in respect of damages for any
breach of contract should be reduced by any amount which is attributable to the clients�
own negligence.  This may be difficult to do in practice and it would certainly be prudent
for the insured to ensure that clients receive independent legal advice before agreeing to
such provisions.
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Negligent valuer held liable in respect of losses arising from

a decline in the property market.

Case Name:

Kenny & Good Pty Ltd v MGICA
(1999) Ltd

Citation:

[1999] HCA 25 High Court of
Australia per Gaudron, McHugh,
Gummow, Kirby and Callinan JJ.

Date of Judgment:

17 June 1999

Issues:

� Valuer�s negligence
� Damages

This appeal from the full Federal Court considered the scope of
liability of a negligent property valuer.  In particular, the Court
considered whether the valuer was liable for losses arising from
a subsequent fall in the property market which were incurred by
a lender�s mortgage insurer who had relied upon the valuation
report in deciding to insure a lender who had advanced funds to
a borrower on the security of the property valued by the valuer.

The decision, affirming the Federal Court decision, means that the liability of
negligent valuers is not confined to the extent to which the valuation was
incorrect, but may also in certain circumstances include losses arising from
resale of the property in a depressed property market.

It was not in issue in the current proceedings that the value of the property
was less than that stated by the valuer who had assessed the value in April 1990
when incomplete at $5.35 million and at $5.5 million on completion.  It was
accepted that as at April 1990, its true value, on an as completed basis was in
the order of $4 million. The property was sold when the borrower defaulted.
The sale realised less than $3 million, producing losses for the lender and
MGICA, the lender�s mortgage insurer, when it indemnified the lender.

The question in the appeal was whether, having regard to the fall in property
values, the valuer was liable for the total loss in respect of which MGICA
indemnified the lender.

The valuer argued that its liability should be limited to the difference between
the value it gave the property in its negligent report and the true value of the
property at that time � ie. the difference between $5.5 million and $4 million.
The valuer relied upon the English decision of the House of Lords in Banque
Bruxelles Lambert SA v Eagle Star Insurance Co Ltd [1997] AC 191, in which the
Court held that a valuer was liable to a lender in negligence only for the
consequences of the valuation being wrong, and not for the consequences of
the lender entering into some loss-making transaction in reliance upon the
valuation.  It was argued by the valuer that if the Banque Bruxelles approach is
adopted in this case, the damages payable by the valuer would be limited to
$1.5 or $1.6 million � the difference between the valuer�s valuation and the
true value of the property.

The High Court rejected this argument and found that the valuer was liable for
the total loss suffered by the lender and indemnified by MGICA.  As a result of
lending money to the borrower, the lender suffered a loss in the order of $2
million and was indemnified by MGICA in that amount.
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Although the High Court unanimously dismissed the valuer�s appeal with costs, McHugh J noted that in the
absence of a special arrangement or special circumstances an aggrieved party cannot recover amounts which
include the consequences of any actual market declines.  However, in this case he considered that the valuation,
on its true construction, amounted to a warranty by the valuer that the value of the property would be sufficient
to secure, for a period of up to 5 years, the advance of a sum of $3.575 million.  In those circumstances, he held
that the valuer was liable for the whole of MGICA�s losses as these flowed directly and naturally from the
negligent representation contained in the valuation.  His reasoning in this regard was supported by Gummow J.

The reasoning of the other 3 judges (especially Gaudron J) suggests that, once the lender is able to show that
it would not have advanced funds at all had it known the true value of the property, it will be able to claim for
loss arising from a decline in the property market because that loss would not have been sustained if the
valuation was correct.  It is at least clear that the Court considered the approach of the House of Lords in Banque
Bruxelles to be overly restrictive.

Although the High Court declined to attempt to formulate general principles as to the determination of the
quantification of damages in cases of negligent valuations of property, the decision means that the liability of
negligent valuers is not confined to the extent to which the valuation was incorrect, but can also include any
losses arising from the resale of the property in a depressed market.

The decision is good news for lenders and mortgage insurers which often suffer loss from negligent
valuations.  However, it is bad news for valuers and for the professional indemnity insurers of
valuers.  It reinforces the need for valuers and their professional indemnity insurers to ensure
that sufficient limitations are placed on the use to which the valuation may be put (especially
by third parties) and to further ensure that �use by� dates are included, as a matter of course,
in all valuations.  Failure to do so may render the valuer liable for losses arising from a subsequent
decline in the property market.
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Valuer's liability - not reasonable to rely on 9 month old

valuation.

Case Name:

Ta Ho Ma Pty Ltd v Allen

Citation:

[1999] New South Wales Court
of Appeal per Handley JA, Giles
JA, and Sheppard AJA.

Date of judgment:

28 June 1999

Issues:

� Negligent valuation
� Limits of valuer�s duty of care

The appellant lent money secured against a property in respect
of which a valuation had been prepared by the respondent.  The
appellant appealed the lower Court�s judgment that it had been
unreasonable for the appellant to rely upon the valuation.

It was accepted by the respondent that the valuation had been performed
negligently.  The respondent had valued residential property in Dural at
$565,000 in a valuation dated November 1992.  Some nine months later in
early August 1993 the appellant had lent $360,000 to the registered proprietor
of the property against the security of the property.  The borrower provided a
copy of the valuation to the lender.  The borrower defaulted under the loan
and the secured property was sold at a loss.

At first instance, the Judge held that the appellant had not acted reasonably in
relying, without further enquiry, on the valuation which was at the time of the
advance some nine months old.

Expert evidence led by the respondent at the trial tended to suggest that a
professional valuation is regarded by major lenders as generally having a life
of only three months, although in some cases valuations may be relied upon
by lenders for up to six months after the date of issue, but only after appropriate
enquiries have been made of the valuer to ascertain the current position.

The Court of Appeal noted the public policy principle that professionals and
others giving advice in the public sphere should not be liable in an
indeterminate amount for an indeterminate time to an indeterminate class.
The judgment of Giles JA contains a useful overview of the criteria for defining
the class of persons to whom the duty is owed.  The overriding principle is
that the duty of care will extend only to those persons whose reliance on the
information or advice is reasonable.

Whilst reluctant to identify an overly prescriptive approach in determining
the length of time for which a property valuation may remain good, the Court
of Appeal came to the conclusion that, on the facts of this case, it would be
unreasonable to allow the appellant to rely on the valuation some nine months
after it was made.

Although there was no prescribed shelf life provided for in the valuation, a
condition to the report provided that the value stated was valid only during
the economic conditions prevailing at the date of which this appraisal applies.
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In the opinion of the Court of Appeal the appellant was not justified in relying upon the valuation without
approaching the respondent to ask whether the valuation remained applicable given the length of time which
had passed.  The appeal was therefore dismissed.

The case provides important guidance for valuers and for lenders.  Although there had been an
attempt in the report to limit the shelf life of the valuation, the formulation used was vague and
insufficiently certain.  It would have undoubtedly be prudent for valuers to expressly identify a
time period at the expiry of which the valuation became stale and can no longer be relied upon.
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The court considers immunity from suit of an expert

witness.

Case Name:

Stanton & Anor v Callaghan & Ors

Citation:

[1998] 4 All ER 961, English Court
of Appeal per Nourse, Otton and
Chadwick LJJ.

Date of Judgment:

8 July 1998

Issues:

� Extent of expert�s immunity
� Public policy

This case concerned the extent of immunity for expert witnesses.
The Court considered whether an expert witness�s immunity
from liability extended to cover statements made prior to and
in contemplation of pending proceedings.

Background

The plaintiffs engaged the expert (a civil and structural engineer) to write a
report in relation to their unstable house. On the basis of his advice, the
plaintiffs made a claim against the insurers for the cost of repair work. The
insurers rejected their claim. The plaintiffs took the insurers to Court, and
retained the expert to provide advice in support of their claim. Before the
trial, the expert liased with the insurer�s expert and amended his initial report,
reducing the amount of money needed to rectify the property�s foundations.

The plaintiffs believed that in light of the expert�s amended report they had
no choice but to accept a payment from their insurers which reflected the
expert's reduced figure for the cost of rectification works.  Ultimately, the
initial figure for rectification was required to restore the property to its
pre-subsidence market value.  The plaintiffs subsequently sued the expert,
arguing that the recommendations in his amended report were wrong.  The
expert contended that, as an expert witness, he could not be sued for the
work he had done in preparation for the trial as he was protected by the
principle of witness immunity, and sought to strike out the plaintiff �s
application.  His claim for summary dismissal was dismissed and he appealed.

Expert witnesses have overriding duty to the trial process

In the Court of Appeal, the question was, how far did the traditional immunity
of legal actors in the trial process extend?  Did it extend to things said or
done in the preparation of witness statements or reports before the trial?
Chadwick LJ considered that if immunity was to be granted, it must be founded
on some identifiable ground of public policy. He suggested that the claim for
immunity in a case like this depends upon whether the immunity was necessary
for the orderly management and conduct of the pending trial? Otton LJ stressed
that expert witnesses not only have a duty to their clients but they also have
an overriding duty to the trial process.

Public interest in facilitating discussions between experts before trial

Chadwick LJ stressed that it was of importance to the administration of justice,
and to those members of the public who seek access to justice, that trials
should take no longer than is necessary.  He reasoned that the Court should
not be taken up with a consideration of matters which are not truly in issue.
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It is in this context that experts are encouraged to identify, in advance of the trial, those parts of their evidence
on which they are, and those which they are not, in agreement. The immunity was justified on public policy
grounds.  He considered that there is a distinct public interest in facilitating full and frank discussion between
experts before trial as each should be free to make proper concessions without fear of being sued. Chadwick LJ,
Otton LJ and Nourse LJ allowed the appeal.

The Court held that an expert who prepared a joint statement in conjunction with the expert
instructed by the other party for the purpose of indicating what matters were or were not in
issue between them was immune from liability to the party which had retained him to prepare
that statement.  The judgment of Chadwick LJ contains a useful overview of the principles
governing immunity of suit of experts in the legal process including lawyers.  The case is of particular
interest to professional indemnity insurers.
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High court overturns full Federal Court finding of

negligence against solicitor and barrister.

Case Name:

Boland & Webster v Yates
Property Corporation Pty
Limited

Citation:

[1999] HCA 64 High Court of
Australia per Gleeson CJ,
Gaudron, Gummow, Kirby,
Hayne and Callinan JJ.

Date of Judgment:

9 December 1999

Issues:

� Solicitor and barrister
negligence

� Immunity from suit
� Assessment of compensation

in compulsory acquisition
cases

The full Federal Court decision to which this appeal relates was
reported in our 1998 Review.

The principal issue for determination was whether a firm of solicitors and
counsel were negligent in their conduct of a compensation claim of a property
developer before the Land and Environment Court (NSW).

The facts of the case can be summarised as follows:

Yates Property Corporation Pty Limited (Yates) was investigating the possibility
of developing land it had purchased in Darling Harbour for use as a marketplace
(the Project).  The project was interrupted when Yates was informed that the
land was likely to be resumed by the soon to be established Darling Harbour
Authority (the Authority).  Yates instituted proceedings for the purpose of
preventing the compulsory acquisition but was unsuccessful.

Yates retained a firm of solicitors to act on its subsequent claim for compensation.
Senior and junior counsel were also retained.  Junior Counsel selected was a
qualified and experienced valuer.

Three valuers were retained to give evidence on behalf of Yates as to the value
of the compulsorily acquired land.  Each assessed the value of the resumed
land based on the sale of comparable land with the assumption that an income
producing market had been built on the site.  The valuers had adopted this
approach on the basis that if Yates had not been told to suspend the development
of the site it would have been completed at the date of resumption.  In their
view, the use of the land as a market place was its highest and best use but none
of them expressed the view that that use gave the land any special value.

The trial judge, Cripps CJ rejected this method of assessment, instead assessing
the compensation payable to Yates by reference to the sales evidence (being
evidence of the sale price of comparable land in its physical condition at the
date of resumption) and by taking into account the special value of the land to
Yates by reason of its potential for use as a marketplace.

On appeal, the Court:

� confirmed the rejection by Cripps CJ of the method of valuation employed
by the three valuers on behalf of Yates; and

� remitted the case to Cripps CJ to determine what additional compensation
(if any) should be allowed for �special value�, in particular, for the economic
value of certain work that Yates had carried out which put it in the position
where it could construct a market more quickly than any hypothetical
purchaser.
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When the case returned to Cripps CJ, Yates was refused leave to reopen the case to lead evidence to quantify the
�economic value� to Yates.  Cripps CJ also refused to increase his award on the basis that he had already taken
into account not only the size and location of the land in connection with its suitability with the market, but also
taking into account the work done and expenditure incurred by Yates in bringing the project to a position
where it could occur immediately.

Yates again appealed to the Court of Appeal.  This appeal was settled following payment by the Authority to Yates
of an additional sum of money.  Yates subsequently commenced proceedings in the Federal Court against its
solicitors and counsel claiming that but for their negligence it would have received additional money by way of
compensation.

The principal allegation made was that each of them had negligently failed to investigate, prepare and present
Yates� claim for compensation in the Land & Environment Court.  The contention was that Yates had lost the
chance of adducing evidence in respect of the economic value to Yates before Cripps CJ, and thereby the
prospects of obtaining a higher award.

The action came before Branson J, who dismissed the claim against the solicitors and counsel on the basis that:

� the solicitors had retained competent and experienced counsel and was entitled to rely on the advice of
counsel as to the appropriate manner in which the claim should be investigated, presented and prepared
before the Land & Environment Court; and

� counsel retained, even if found to be negligent, would be immune from liability.

Yates appealed to the full court of the Federal Court.  The claim against Senior Counsel was settled prior to the
hearing.

Judgment � Full Federal Court

The Federal Court comprising of Drummond, Sundberg and Finkelstein JJ, allowed the appeal.  In their opinion
both solicitors and junior counsel were negligent.  In giving its judgment, the Federal Court considered the
standard of care owed by solicitors and the immunity (or otherwise) of counsel from liability in accordance with
the principles laid down in Gianarelli v Wraith (1991) 171 CLR 592.  Their findings may be summarised as
follows:

� A solicitor owes to his client a duty of care arising under the common law of negligence.  That duty cannot
come to an end merely because counsel has been retained.  (Hawkins v Clayton (1988) 164 CLR 539);

� When a client retains a firm that professes to be specially experienced in a discrete branch of the law that
client is entitled to expect that the standard of care with which his retainer will be performed is consistent
with the expertise that the firm has, or professes to have.  The standard of care and skill required must bear
some relationship to that expertise;

� A competent solicitor experienced in the law relating to the resumption of land would have appreciated that
Yates was entitled to compensation as a result of being in a position to immediately develop the land and
would have advised Yates to put forward that claim whether the solicitor was of the view that the proper
characterisation of the claim was as an element of the market value of the land or as an element of its special
value.  If in doubt about the proper characterisation of the claim, the advice to give was that the claim should
be put as falling under one or other head of compensation;
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� A solicitor will not be exonerated from exercising due skill and care merely because he has taken the advice
of counsel.  If a solicitor does take the advice of counsel on a particular point, the solicitor is still under an
obligation to turn his own mind to the subject.  He cannot blindly follow the advice of counsel (Davey-
Chiesman v Davey-Chiesman (1984) 1 ER 321 at 333-334);

� A solicitor with expertise in an area of law cannot rely on counsel to the same degree as a solicitor who does
not have specialist experience such as a solicitor who conducts a general practice;

� The solicitors (and junior counsel) were negligent in failing to advise Yates how its claim should properly be
formulated and presented in the Land & Environment Court and what evidence should be lead to substan-
tiate its claim;

� While counsel can escape liability for negligence in the conduct of litigation (Gianarelli v Wraith (1991) 171
CLR 592) a counsel who fundamentally misconceives the way in which a case should be prepared, so that a
head of damage is not claimed, cannot claim the Gianarelli immunity in respect of his negligence.  Such
decisions were preliminary to the decision making that takes place in Court and not in any sense inextricably
linked with the presentation of a case in Court.

High Court Appeal

The High Court overturned the decision of the Full Federal Court on the basis that Branson J was correct in
deciding that negligence had not been established on the part of the legal representatives of Yates in relation to
the manner in which its case before Cripps J was prepared and conducted.  The High Court considered that the
finding of negligence by the Full Court of the Federal Court was founded upon a number of factual errors and
misunderstandings.  It followed that the High Court did not need to consider the legal issues relating to the
scope of the relevant duty of care.  However, the Full Federal Court judgment in this respect no longer be
regarded as authoratitive.

Having said that, Gleeson CJ commented that, in relation to the practical application of the immunity, the views
of Branson J were to be preferred to the views of the Full Federal Court.

In this regard, he was supported by Gummow J and Callinan J.  Those judges agreed that the decision of the
majority of the New South Wales Court of Appeal in Keefe v Marks would, if the matter had to be decided, apply
to this case.  That case involved a complaint against a barrister to the effect that he had failed to make claim for
interest or take necessary steps to propound such a claim.  The majority considered that such a claim related to
a matter which was �intimately connected with the work ultimately done at Court� and thereby attracted the
immunity.  In this case, 3 out of the 6 judges expressly supported Branson J�s approach in concluding that all of
the allegations of negligence related either to work done in Court or the work done out of Court which led to
decisions affecting the conduct of the litigation.  The reasoning of the Full Federal Court to the effect that such
decisions were preliminary to the decision making and not in any sense inextricably linked with the presentation
of a case in Court is now not the preferred view.

Kirby J was the only judge who expressly approved of the views of the Full Federal Court in preference to those
of Branson J on the immunity question.  However, since he too considered that the Full Court had erroneously
found the legal representatives to be negligent, he did not need to decide this question.

This decision means that the decision of the Full Federal Court reported in our 1998 Review can
no longer be regarded as authoritative.  This will be of some comfort to solicitors and barristers
and their professional indemnity insurers.



Annual Review of Insurance Law 1999

95
Allen Allen & Hemsley

LEGISLATIVE DEVELOPMENTS

1999 was a busy year for Australian legislators and for the regulators
monitoring compliance by insurers.  A substantial volume of new law, both
insurance related and general which impacted on insurers and their insureds
was passed during the year.

The legislation which will undoubtedly have the greatest direct impact upon the insurance
industry is not specifically directed towards insurers.  In view of its fundamental application
to virtually all transactions concerning Australia, the Goods & Services Tax legislation will
have a marked and fundamental impact on insurers, both in the period leading up to, and
after 1 July 2000, when the legislation will be fully implemented.

We comment below on some of the legislation and regulatory releases which we believe may
significantly impact upon the insurance industry.

Section 21A Insurance Contracts Act 1984

A new disclosure notification regime has been introduced into the Insurance
Contracts Act (the Act).
The regime requires insurers to carefully craft “specific” disclosure questions
in respect of all “eligible contracts of insurance”.

In keeping with the consumer protectionist aims of the Act, new Section 21A is now fully
operative following the commencement of regulations defining eligible contracts of insurance
for the purposes of that section.  Eligible contracts of insurance are defined in the regulations
as including motor vehicle, home buildings and contents, sickness and accident, consumer
credit and travel insurance contracts.

Section 21A extends insurers� obligations with respect to notifying insureds of their duty of
disclosure.  It provides that other than in relation to renewals of eligible contracts of insurance,
insurers are taken to have waived compliance with the insured�s duty of disclosure unless
the insurer asks specific questions which are relevant to the insurer�s decision whether to
accept the risk and if so on what terms.

Alternatively, an insurer may ask specific questions and also ask the insured to disclose
exceptional circumstances known to the insured which the insured knows, or a reasonable
person would be expected to know, are a matter relevant to the insurer�s decision whether
to accept the risk and if so on what terms.

Requiring a prospective insured to identify whether a circumstance is an exceptional one is
somewhat problematic, and has been criticised.  For insurers, it makes drafting proposal
forms difficult.  How does an insurer adequately draw an insured�s attention to an obligation
to disclose such a slippery concept as an �exceptional circumstance�?  It is likely that insurers
may opt to require the insured only to answer specific questions rather than also requiring
disclosure of exceptional circumstances, given the drafting difficulties inherent in proceeding
along the exceptional circumstances route.
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The Insurance Contracts Regulation 1999 (No.1) prescribes the form of writing that may be used to inform
insureds of their duty of disclosure.  Insurers would be wise to follow the prescribed wording.

Managed Investments Act 1998

The Act has introduced a new structure and regulatory framework in relation to the
management of investment schemes in Australia.  The Act casts its net widely and applies to
a broad range of different types of investment schemes.  The extensive liabilities imposed on
the managers of schemes towards the scheme members are likely to need careful consideration
by brokers with clients who are involved in scheme management, and by insurers underwriting
PI, Fidelity and D&O covers.

The Act applies to managers of public investment schemes such as traditional managed funds, as well as enterprise
schemes such as agricultural, livestock and property schemes.  The new regime encompasses a wide range of
�pooled� investment schemes and regulates the entities which run such schemes.  It replaces the old two tiered
regime structure which involved separate managers and trustees of investment schemes.  Under the new regime,
there is now just one single responsible entity.

The legislation inserts a new Chapter 5C to the Australian Corporations Law.  The Chapter includes extensive
registration, compliance and monitoring provisions in relation to managed investment schemes and the single
responsible entities which manage those schemes.  Licensing of the single responsible entity, registration of
managed investment schemes and compliance monitoring functions are the responsibility of the Australian
Securities & Investments Commission (ASIC).

Directors, employees, and agents of the single responsible entity will be subject to civil and criminal penalties
for breach of the provisions of Chapter 5C.  Significantly for the insurers of single responsible entities in
determining whether the entity is liable to scheme members, the single responsible entity is liable for the acts
and omissions of its agents even where the agents have acted outside the scope of their authority or engagement
and even if the agent acts fraudulently.

The licensing and registration requirements and the ongoing surveillance of single responsible entities and
schemes performed by ASIC, as well as the independent audit and compliance obligations imposed upon the
single responsible entity by Chapter 5C are intended to filter out any obviously unsuitable applicants from
obtaining and retaining the necessary licences to operate a scheme.  They cannot however guarantee that the
single responsible entity and its agents will comply with their obligations.  Consequently, the potential liability
faced by the single responsible entity for the acts and defaults of its agents will be a cause of concern to the
single responsible entity.

Given the enormous investments in Australian investment schemes and the risk of defalcation, the exposure of
single responsible entities and their directors is significant.  Demand for insurance cover against such liabilities
exists and is likely to increase.  Indeed, adequate insurance cover against the risk of default by the officers of
single responsible entities is an ASIC licensing condition for single responsible entities.

The issue of coverage for Managed Investments Act exposures has therefore been the subject of debate in the
insurance industry.

Set against the broad exposure imposed on responsible entities under the Act, the fraud and dishonesty exclusions
commonly contained in Professional Indemnity policies means that there are presently a number of coverage
gaps in relation to potential liabilities arising under the Act in a number of existing policies.  Whilst a wholescale
redrafting of existing policies may not be commercially justified, it will be necessary for insurers and brokers to
examine coverage under present policies to ascertain whether those policies currently adequately address and
respond to the coverage issues raised by the Act.  Brokers will wish to establish that their clients are adequately
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covered in relation to potential exposures under the Act, whereas insurers may, in view of the scope of the
liability imposed under the Act, need to insert appropriate exclusions and limitations of cover in relation to
liabilities which their insureds may face under the Act.  Insurers must price their products appropriately in light
of the increased exposures.  This would require insurers to become more active in obtaining information about
the calibre of the agents (such as custodians of scheme funds) to which their responsible entity insureds intend
to delegate functions, and to seek copies of the reports which the responsible entity is obliged to lodge with
ASIC.  Taking such steps would enable the insurer to price the risk with a clearer understanding of the exposures
faced.

As yet, there is comparatively little law on the Act.  It is likely however that there will be a substantial amount of
new law once ASIC beds down the legislation and starts to monitor compliance in earnest.

Life Insurance Tele-marketing

The tele-marketing of life insurance products looks set to develop and expand in Australia.  The
industry will need to address the concerns which have been voiced by the regulators to ensure
that the mature system of life insurance tele-marketing meets consumer protection goals which
the regulator has indicated it wishes to be achieved.

Traditional broker based methods of matching client insurance needs with supply are under threat.  The role of
the telemarketer in insurance is set to expand.  The success of overseas general insurance tele-marketing insurance
operations, particularly in the UK in the field of motor insurance, has shown that there are significant benefits
both in terms of cost reductions and meeting client expectations in considering tele-marketing as a medium for
transacting insurance business.

ASIC has issued a media release and information statement specifically dealing with life insurance tele-marketing.
The message from ASIC is that it will closely monitor tele-marketers of life insurance products to ensure that
both the letter and spirit of the consumer protection requirements applying to life insurers are complied with.
Instances of pressure selling have been recorded and ASIC has expressed concerns about the practice.

Whilst indicating a preparedness to adopt a flexible approach to accommodate legitimate industry needs and
market developments, ASIC has made it clear that consumers must not be disadvantaged.

A shift from the traditional paper based insurance application process is inevitable.  It is clear however that life
insurers will need to ensure compliance with the disclosure and marketing requirements set out in Life Circulars
GI1 and GI2 and importantly, ensure that any outsourced tele-marketers they use also comply with the
requirements.  The ASIC information statement outlining ASIC�s regulatory approach to the tele-marketing of
life products sets out the scope of ASIC�s preparedness to take a flexible approach to the requirements set out in
GI1 and GI2.  Broadly, ASIC will require life companies undertaking telemarketing campaigns to:

� Provide a Customer Information Brochure (CIB) to customers in advance of the telephone contact;

� Include in the CIB key information alerting customers to matters including when the contact will be made;

� Ensure that the telemarketer gives customers verbal warnings about not giving advice, and as a result the
customer faces the risk of making an inappropriate financial commitment to a life insurance product;

� Provide written confirmation of the telephone conversation including a copy of the form completed by the
telemarketer over the telephone within 3 business days of the life company accepting the risk; and

� Ensure that telemarketers meet ASIC prescribed competency standards.



98

Annual Review of Insurance Law 1999

Allen Allen & Hemsley

GST

The legislation with the greatest impact on the insurance industry in 1999 was the swathe of acts
introducing a broad based goods and services tax.  This legislation is undoubtedly complex in
structure and application and prior to full implementation on 1 July 2000, has presented insurers
and their advisers with many challenges.  A detailed consideration of the GST legislation is
outside the scope of this Review, and at the time of going to print, a number of amendments to the
legislation which will fundamentally affect the impact of the GST upon the industry are proposed.
Once the amendments have been finalised and passed we will prepare a separate GST supplement
for inclusion in the Review.

ACCC GST Price Exploitation Provisions

The ACCC has signalled that it will be closely monitoring the fixing of premiums by insurers to
ensure that the industry does not engage in conduct which would amount to price exploitation in
the context of the introduction of the GST.  Insurers need to bear the ACCC’s stated aim to actively
seek out conduct which amounts to price exploitation.

The government has left suppliers in no doubt that they will be monitored very closely by the Australian Competition
and Consumer Commission (ACCC) to ensure that they do not undertake price exploitation as a result of the
introduction of GST.  Amendments to the Trade Practices Act, 1974 (TPA) have been specifically enacted to
legislate against price exploitation.  Section 75AU of the TPA provides that a corporation contravenes this section
if it engages in price exploitation in relation to the new tax system changes.  Price exploitation is the making of
a regulated supply (effectively all taxable, GST free or input taxed supplies) in relation to which the price is
unreasonably high, having regard alone to the new tax system changes, having taken into account suppliers
costs, supply and demand conditions and any other relevant matter.  The ACCC has broad powers to monitor
prices, to issue notices to prevent price exploitation, and is charged with formulating guidelines about when
prices for regulated supplies may be regarded as being exploitative.

Penalties for engaging in price exploitation are substantial � up to $10 million for a company and up to $500,000
for an individual.  The ACCC will also be able to seek injunctions to restrain conduct that is exploitative and is
able to accept voluntary undertakings.

The price exploitation provisions will apply during the GST transitional phase, which spans the two years
following the implementation of GST.

Insurers will need to bear in mind the price exploitation provisions of the TPA when fixing premiums.  Insurers
costs, and supply and demand conditions are factors which can be taken into account in determining whether
the price is unreasonably high.  Any other relevant matter is a somewhat delphic reference although it is likely
that the treatment by insurers of input tax credits available to them will be a matter of considerable interest to the
ACCC.  The ACCC will insist that input tax credits available are taken up as future assets, and premiums are
properly set so that they do not involve price exploitation.

The ACCC was proactive towards the end of 1999 in examining insurance premium increases.  The ACCC stated
its determination to ensure that insurers do not take advantage of the tax changes in order to increase margins.
Premiums set prior to 1 July 2000 should only factor in GST liability relating to the period post 1 July 2000.

Clearly, insurers will need to bear in mind the ACCC�s proactive approach as well as the serious penalties which
may be imposed upon suppliers for breach of the price exploitation provisions of the TPA.
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CLERP 6

There were a number of developments in relation to the government’s Corporate Law Economic
Reform Program Paper No.6 (Financial Markets & Investment Products – promoting competition,
financial innovation, and investment; November 1997) (CLERP 6) during the year.  A fundamental
reform of financial market regulation is on the way.  The CLERP 6 proposals provide the
framework for an integrated framework for regulation of financial products with a consistent
approach to licensing, conduct and disclosure being proposed in relation to markets and products
that are functionally similar.

The framework will replace a number of the regulations currently contained in the Corporations Law and
statutes covering insurance licensing, including the Insurance (Agents & Brokers) Act 1984.  Insurance products
were initially treated in the same was as securities, derivatives and futures in CLERP 6.

However, industry concerns that CLERP 6 did not adequately address the special characteristics of insurance
products and the unique way in which insurance contracts are usually concluded have, to some extent, been
addressed (although not necessarily met) in the consultation paper issued by Federal Treasury entitled Financial
Products, Service Providers and Markets � an integrated framework issued in March 1999 (the Consultation
Paper).  Government has attempted to address industry concerns by modifying the single regulatory model
approach by seeking to take account of the inherent differences between risk and investment products.

At the time of going to print, it is expected that draft legislation will be released in early 2000, for a period of
public consultation, with the CLERP 6 proposals presently outlined to be enacted in mid to late 2000.  On the
current timetable, those subject to CLERP 6 will have to comply with the provisions by October 2001 and
persons required to be licensed following the enactment of the CLERP 6 proposals will have to comply by the
end of 2002.  Given the fundamental and wide ranging changes set to be enacted by CLERP 6, those timeframes
do not appear overly generous.

The general insurance industry will see the regime currently enshrined in the Insurance (Agents & Brokers) Act,
1984 replaced with a new regulatory system.  Entirely new licensing requirements will apply to financial service
providers of broadly defined financial products which will include both general and life insurance business.  As
foreshadowed by CLERP 6, there will be a single licensing regime replacing current licenses for securities
dealers, investment advisors and general and life insurance brokers.  Licensing will cover advising, dealing,
selling or market making.

Licensing will apply to principals who will be responsible for employees and agents.  The Australian Securities
and Investment Commission (ASIC) will be responsible for licensing and regulation.  Prerequisites for obtaining
a license will include that the applicant has relevant competence, skills and experience to carry out the proposed
activities; that the applicant will discharge its obligations in an efficient, honest and fair manner, and the applicant
will need to be able to demonstrate a commitment to ongoing compliance as well as showing that it has an
appropriate training and supervisory framework in place with regard to its representatives and agents.  Similarly,
with the case of licensees under the Managed Investments Act (addressed separately in this Review) the licensee
will be responsible for the actions of its representatives whether or not the representative acts within the scope
of its employment or agency.

Additional prominence will be given to minimum standards of conduct to apply to providers of financial services
to retail clients.  These will include mandatory risk/reward financial services guides and know your client
suitability requirements which are intended to ensure that the service provider properly matches the product
and its recommendations to the client�s needs.  This will involve conducting a client needs analysis and a
suitability assessment prior to providing advice and furnishing recommendations.
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Greater emphasis is to be placed on product disclosure and the provision to clients of information statements,
broadly similar in content to the current disclosure and notification provisions contained in life circulars GI1
and GI2.  The changes are extensive and will require insurers, intermediaries and brokers to put in place
adequate systems and training for their own agents, representatives and employees.

ASIC has issued an interim policy statement setting out guidance as to how licensees can meet their obligations
to ensure that their authorised representatives have undertaken education and sufficient training to meet ASIC�s
requirements for knowledge, skills and integrity and undergo continuing education.  ASIC Interim Policy Statement
146 recognises the diversity of the activities performed by representatives in a financial services industry covering
a wide range of products.  The interim policy statement is underpinned by the general principle that licensees
must be able to demonstrate that their representatives who provide financial services to retail consumers have
adequate education and training relevant to their product, market and clients.

ASIC will focus on protecting retail consumers who generally do not have the resources or expertise to assess
whether a representative of a licensee has an appropriate level of capability and integrity to provide financial
services.  Although representatives performing administrative tasks such as answering routine queries and providing
products or information without giving advice do not have to become authorised representatives, ASIC�s
requirements for knowledge, skills and integrity of authorised representatives make it clear that all representatives
should have a basic understanding of the generic (and where appropriate, specialist) knowledge relevant to the
products and markets in which they operate.  Integrity is also stressed.  Most representatives, other than those
which deal with products involving a low level of risk for the consumer in respect of which the representative
needs only to carry out a straight forward fact find (which ASIC states will never be the case with regard to
investment linked products) will need to undertake Tier 1 training programs.  This will equip them to apply
knowledge as to the operation of insurance markets and the alternative types of risk insurance products; to
analyse and plan approaches to technical problems; and to apply judgment to the planning and selection of
products and services for consumers.

It can be seen that the training required by ASIC is extensive.  The cost to the industry of training and compliance
is likely to increase and to be significant, as will be finding and retaining representatives of a sufficient calibre to
meet those requirements.

As noted above, further consultation on CLERP 6 will take place.  In the interim, insurers should begin to put in
place training and compliance systems to address the CLERP 6 requirements.
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TELEPHONE + 61 � 8 � 8235 7400

FACSIMILE + 61 � 8 � 8232 2944

EMAIL finlaysons@finlaysons.com.au

GOLD COAST
Allen Allen & Hemsley
LEVEL 14

50 CAVILL AVENUE

SURFERS PARADISE QLD 4217

TELEPHONE + 61 � 7 � 5585 3600

FACSIMILE + 61 � 7 � 5585 3666

EMAIL contactus@allens.com.au

WEB SITE www.allens.com.au

SINGAPORE
Allens Arthur Robinson
77 ROBINSON ROAD

# 23-01 SIA BUILDING

SINGAPORE 068896

TELEPHONE + 65 � 535 6622

FACSIMILE + 65 � 535 4855

EMAIL allensar@singnet.com.sg

HONG KONG
Allens Arthur Robinson
29/F BANK OF CHINA TOWER

1 GARDEN ROAD

CENTRAL

HONG KONG

TELEPHONE + 852 � 2840 1202

FACSIMILE + 852 � 2840 0686

EMAIL paul.quinn@aar.com.au

JAKARTA
Wiriadinata
& Widyawan
NIAGA TOWER

26TH FLOOR

JALAN JEND SUDIRMAN KAV 58

 JAKARTA 12190

INDONESIA

TELEPHONE + 62 � 21 � 250 5175

FACSIMILE + 62 � 21 � 250 5185

EMAIL wawnet@rad.net.id

PORT MORESBY
Allens Arthur Robinson
LEVEL 11

PACIFIC PLACE

CNR MUSGRAVE ST & CHAMPION PDE

PORT MORESBY

PAPUA NEW GUINEA

ALL CORRESPONDENCE TO -

PO BOX 1178

TELEPHONE + 675 � 320 2000

FACSIMILE + 675 � 320 0588

EMAIL aarpng@online.net.pg

SHANGHAI
Allens Arthur Robinson
13/F SHANGHAI SENMAO

INTERNATIONAL BUILDING

101 YIN CHENG EAST  ROAD

PUDONG NEW AREA

SHANGHAI 200120

PEOPLE�S REPUBLIC OF CHINA

TELEPHONE + 86 � 21 � 6841 2828

FACSIMILE + 86 � 21 � 6841 2829

EMAIL scaarsh@public1 .sta.net.cn

BANGKOK
Siam Premier
International Law Office Limited
24TH & 25TH FLOOR

THAI WAH TOWER 11

21/147-150 SOUTH SATHORN ROAD

BANGKOK 10120

THAILAND

TELEPHONE + 662 � 679 1333

FACSIMILE + 662 � 679 1314

EMAIL siamlaw@loxinfo.co.th
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