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Liable entities Comments

Person who has operational control2 over a facility the covered 
emissions3 of which are 25ktCO2-epa or more (ss 20, 23).

Covered emissions are scope 1 emissions which are released into the atmosphere in Australia as a direct result of the operation of 
the facility (s30(1)).  These are to be defined in the National Greenhouse and Energy Reporting Regulations 2008 (Cth) (NGERR) 
and are to be measured in accordance with the National Greenhouse and Energy Reporting (Measurement) Determination 2008 
(Measurement Determination) (ss 30(1), 31) – amendments will need to be made to these instruments, but the Government has 
indicated that such amendments will only be made after the CEB comes into operation. 

Solid waste landfill facilities may have a lower emissions liability threshold of 10ktCO2-epa where they are located within a 
prescribed distance of a large solid waste landfill facility (s23(10), (11)).4

Participant in an unincorporated joint venture for a facility the 
covered emissions of which are 25ktCO2-epa or more, where:

•	 the joint venture is a mandatory designated joint venture  
– that is, where operational control over the facility is shared 
by two or more of the joint venturers5 (s65); or

In the case of a mandatory designated joint venture, the joint venturers must notify the Clean Energy Regulator of the existence of 
the joint venture by the later of 31 July 2012 and 30 days of it coming into existence, failing which a monetary penalty is payable 
(s66).  Each joint venturer will be liable for the share of the covered emissions that corresponds to its share of the economic 
benefits of the facility as determined by the Regulator (ss 21, 24, 66(4), 74-78).

•	 the joint venture is a voluntary designated joint venture  
– that is, where the facility is under the operational control of 
an operator and the Clean Energy Regulator has declared the 
joint venture to be a voluntary designated joint venture  
(ss 67, 70).6

The Clean Energy Regulator may declare a joint venture to be a voluntary designated joint venture where an application by 
the joint venturers for such a declaration is made with the consent of the operator (s68).  Each joint venturer will be liable for 
the share of the covered emissions that corresponds to its share of the economic benefits of the facility as determined by the 
Regulator (ss 21, 24, 73-78).

The holder of a liability transfer certificate in relation to a facility 
the covered emissions of which are 25ktCO2-epa or more (ss  
22, 25).

Such a certificate is issued by the Clean Energy Regulator and can be used to transfer the carbon liability from:

•	 a company that has operational control over the facility to another member of its corporate group (ss 80-83); or

•	 a person that has operational control over the facility to a person who has financial control over the facility (ss 84-87).7

In both case the agreement of the liability transferor and transferee is required.

Natural gas retailers to the extent they supply natural gas to 
another person where that natural gas is withdrawn from a 
distribution pipeline (s33).

The natural gas retailer’s liability is calculated on the basis of the potential greenhouse gas emissions embodied in the natural gas, 
and this liability accrues when the gas is supplied to the customer.  

Potential greenhouse gas emissions are defined in proposed new s7B of the NGERA and will be measured in accordance with the 
Measurement Determination.  

[Where the supply of the natural gas is under an obligation transfer number (OTN), this liability will be transferred to the customer: 
see below.]

1



2

Liable entities Comments

Person who combusts natural gas in a small facility (ie. the 
covered emissions of which are less than 25ktCO2-epa) where 
that natural gas:

•	 is withdrawn from a distribution pipeline but is not supplied 
by natural gas retailer; or

•	 is withdrawn from a transmission pipeline (s34).

The person’s liability is calculated on the basis of the potential greenhouse gas emissions embodied in the natural gas, and this 
liability accrues when the gas is combusted.

Person who purchases natural gas from a natural gas retailer 
where that natural gas is withdrawn from a distribution pipeline 
and is purchased under an OTN.

The person’s liability is calculated on the basis of the potential greenhouse gas emissions embodied in the natural gas, and this 
liability accrues when the gas is supplied to that person.

However, if the natural gas is combusted in a large facility (ie. the covered emissions of which are 25ktCO2-epa or more) then the 
person’s liability is calculated on the basis of the direct emissions from that combustion, and this liability accrues when the gas is 
combusted (s35(5)).

OTNs are issued by the Clean Energy Regulator, generally on application (ss 37-41).  An OTN may be quoted by the customer of a 
natural gas retailer who supplies natural gas that is withdrawn from a distribution pipeline where:

•	 the customer has operational control over a facility8 where the covered emissions of the facility that are attributable to the 
combustion of natural gas are not less than 25ktCO2-epa (s56) – for existing contracts for the supply of natural gas with 
embodied emissions of 25ktCO2-epa or more the retailer must accept the OTN (s61), but otherwise the use of the OTN 
requires the agreement of both the retailer and the customer (ss 59, 60);

•	 the customer intends to use the natural gas as a feedstock (s57) – for existing contracts for the supply of natural gas that is to 
be used as a feedstock the retailer must accept the OTN (s61), but otherwise the use of the OTN requires the agreement of 
both the retailer and the customer (ss 59, 60); or

•	 the customer carries on a business that involves using the natural gas to manufacture LPG, LNG or CNG (s58). 

In the last two cases the purpose of quoting an OTN is to exclude carbon liability attaching to the natural gas (see ss 35(4), (6)), 
although a shadow carbon price will be imposed in respect of LGP, LNG or CNG.  While the retailer is not generally obliged to 
accept the quotation of the OTN, it will presumably have an incentive to do so to avoid being liable for the embodied greenhouse 
gas emissions.

* References to sections are references to provisions of the CEB.
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1. Liable entities are not limited to corporations, but extend to ‘persons’, 
ie. individuals, bodies corporate (including corporatised government-
owned businesses), trusts, corporations sole, bodies politic (eg. state 
governments, departments and authorities) and local governing bodies 
(eg. local councils): CEB, s5.

2. The concept of ‘operational control’ is defined in the NGERA, s11  
as amended by the CECAB, which also inserts new ss 11A to 11C.  

3. Covered emissions will include greenhouse gas emissions in the 
stationary energy, industrial processing, mining (fugitive emissions) and 
waste sectors.  The following emissions are excluded from being covered 
emissions:

•	 emissions from the combustion of liquid petroleum fuel,  
LPG, LNG and CNG where they have been subject to customs  
or excise duty – to the extent relevant, these fuels will be  
subject to a shadow carbon price that is imposed outside the carbon 
pricing scheme through changes to fuel tax credits and excise 
arrangements (in some circumstances, eg. as in the case of certain 
fuels combusted at petroleum refineries, those fuels are exempt from 
excise and so emissions from their combustion will be covered by the 
carbon pricing scheme);

•	 agricultural emissions (eg. enteric emissions from livestock, emissions 
from manure, methane/nitrous oxide emissions from savanna, 
grasslands and in situ crop burning, and emissions from soil) – the 
management of these emissions (and biosequestration) may qualify 
to create carbon credits under the Carbon Farming Initiative;

•	 fugitive emissions from decommissioned underground mines;

•	 emissions from waste deposited in a solid waste landfill facility before 
1 July 2012;

•	 emissions from solid waste deposited in a landfill facility that was 
closed by 1 July 2008; and

•	 emissions of hydrofluorocarbons, sulphur hexafluoride and 
perfluorcarbons (other than those attributable to aluminium 
production) – where appropriate, these synthetic greenhouse gases 
will be subject to a shadow carbon price that is imposed through 
adjustments to import and manufacture levies (ss 30, 32).

The Government has also stated that emissions from the combustion 
of biofuels and biomass (including from the combustion of methane 
from landfill facilities) will not be covered, but this exclusion does not 
appear to be included in the CEB.  

4. Emissions from waste deposited in a landfill facility before 1 July 2012 
are included for the purposes of calculating the emissions liability 
thresholds applicable to solid waste landfill facilities even though such 
emissions are not covered emissions.

5. Specifically this is the case where two or more of the joint venturers have 
the authority to introduce or implement operating, health and safety, or 
environmental policies for the facility but none of them have the greatest 
authority to introduce and implement operating and environmental 
policies for the facility. 

6. Such a declaration cannot be made where the operator is itself  
a joint venturer or any of the joint venturers is a foreign person.

7. Financial control is defined in CEB, s92.

8. The facility does not have to be the facility that uses  
the natural gas.

Notes


