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Tapping the markets – director decision-making when raising equity

Robert Pick and Tom Story1

ASX-listed companies raised a record $90 billion of new equity during the year ended 
30 June 2009, of which $88 billion was in secondary raisings.  It is expected that the flow of equity 
raisings will continue through to the end of 2009.

Faced with the need to refinance debt and repair their balance sheets during a period of extreme 
market volatility, companies have taken advantage of accelerated offer structures that allow equity
to be raised quickly and with increased certainty.  In deciding to proceed with an equity raising, 
there is a range of competing (and sometimes divergent) interests that directors need to consider.
This article examines some of the key issues that directors must consider when looking at a 
possible equity raising. 

Why raise equity?

The first question that directors must ask is 'Why raise equity?'.  Since the onset of the credit crisis 
in 2008, the answer to this question may often have seemed relatively straightforward – the 
dislocation in credit markets has meant that for many companies with looming debt maturity 
deadlines, new debt has simply not been available in sufficient amounts or on acceptable terms.  
As a result, many companies have effectively been forced to raise equity as part of their debt 
refinancing program.

However, as a threshold issue, when presented with the prospect of a possible equity raising,
directors must satisfy themselves that, in all the circumstances, an equity raising is in the best 
interests of the company.  In times of restricted credit and falling asset prices (making raising funds 
via asset sales difficult), this may be a relatively straight forward analysis – but it is an analysis that 
must be done.  

What is the right structure?

Once the board has decided to proceed with an equity raising, the board must decide upon the 
most appropriate structure for the equity raising.  The structure of an equity raising will have a 
direct, and potentially material, impact upon shareholder value, and therefore adopting the most 
appropriate offer structure is a fundamental consideration for the board.

There is a range of equity raising structures available to ASX-listed companies, including:

• A placement, under which sophisticated or professional investors, which may include a 
single cornerstone investor or a group of new or existing institutional investors, subscribe 
for additional shares representing up to 15% of the company's existing capital.

• A Share Purchase Plan (SPP), under which all existing shareholders may subscribe for up 
to $15,000 worth of additional shares in the company in any 12 month period. 

• A dividend reinvestment plan (DRP), which permits shareholders to use their dividend 
entitlement to reinvest in additional shares in the company.

  
1 Robert Pick and Tom Story are partners of Allens Arthur Robinson and regularly advise ASX-listed issuers and 
underwriters on equity capital markets transactions.  The authors would like to acknowledge the assistance of Sandy 
Cameron, a lawyer at Allens Arthur Robinson, in preparing this article. 
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• A rights issue (or entitlement offer) in which all existing shareholders are offered the right to 
subscribe for additional shares in the company on a pro rata basis having regard to their 
existing shareholding. Rights issues may be renounceable (ie, a shareholder may sell or 
transfer to a third party their rights to subscribe for shares, rather than subscribe for further 
shares themself), or non-renounceable (ie, a shareholder may not sell or transfer to a third 
party their rights to subscribe for shares, and any rights not accepted by a shareholder 
lapse).

Traditionally, rights issues operated on the basis that all shareholders (institutional and retail) had 
the same offer period within which to apply for shares.  However, over the past few years we have 
seen the development of accelerated rights issue structures.  These take one of two forms:

• An accelerated non-renounceable offer (or JUMBO), under which the offer to institutional 
shareholders is accelerated ahead of the offer to retail shareholders, and is often 
conducted concurrently with a placement.  Shares not taken up by institutional 
shareholders under the institutional offer are offered to other institutional shareholders and 
new institutional investors.  The offer price under a JUMBO may be fixed or determined 
under a bookbuild sale process conducted as part of the institutional offer.  

• An accelerated renounceable entitlement offer (or AREO), which has a similar structure to 
a JUMBO but under which shares are offered at a fixed price and any rights not taken up 
by institutional shareholders under the institutional offer are offered to other institutional 
shareholders and new institutional investors under a bookbuild undertaken after the close 
of the institutional offer. Where the bookbuild price is above the fixed offer price, the 
excess is remitted to non-participating institutions on a pro-rata basis.  A similar bookbuild 
and remittance process occurs for the retail offer.  

The different impacts of these offer structures, and some key issues they raise, are considered 
below.

Considering the impact on shareholders

Offer structures affect existing retail, institutional and foreign shareholders differently.  In selecting 
a structure for an equity raising, directors should have a clear understanding of the impact of their
chosen structure on their shareholder base. Some relevant considerations from a shareholder 
perspective are discussed below.

A placement to institutional investors (usually done at a discount to the prevailing market price) will
dilute retail shareholders and any existing institutional shareholders that do not participate in the 
placement.2  The dilutive impact can be limited by offering pro rata participation in the placement to 
existing institutional shareholders, and also by combining a placement with an SPP.  Indeed, for 
small retail shareholders the combination of a placement and SPP may provide a better outcome, 
from a dilution perspective, than a rights issue or entitlement offer.  However, the $15,000 limit for 
an SPP means that larger retail shareholders will nevertheless suffer some dilution as a result of 
the offer, even if they take up their full entitlement under the SPP.

  
2 The dilution is two-fold – first, a reduced value of these shareholders' shares as a discounted placement is invariably 
followed by a fall in the market price of the company's shares, and second, a reduced percentage ownership interest in the 
company by virtue of the increased number of shares on issue as a result of the placement. 
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Given the longer offer period, underwritten rights issues will generally be conducted at a 
significantly larger discount to a placement.  Despite the larger discount, which means that 
shareholders will face the prospect of significant dilution if they do not take up their rights, most 
investors generally prefer rights issues because their pro rata structure is seen to be more 
equitable.  Further, by structuring the rights issue as renounceable – whether as a traditional 
renounceable rights issue (where rights trading on ASX takes place) or as an AREO – a company 
can provide an opportunity for shareholders that do not participate to receive some value for their 
rights.  However, the outcome for renouncing shareholders will ultimately depend upon the strength 
of the company's share price following announcement of the transaction.

Also, when assessing the impact of an equity raising on shareholders, directors should consider 
the impact of their equity raising on the after-market for their shares.  To maximise the chances for 
a stable after-market, directors should ensure that the company retains a degree of control over the 
allocation of shares under an equity raising.  Shares should be allocated to investors who are likely 
to be medium to long term investors in the company, rather than short term investors (such as 
hedge funds) who may be seeking to make a profit in the near term by immediately selling down 
the shares they acquire at a discount under an equity raising.3

Pricing and certainty considerations

Although renounceability is desirable from the perspective of those shareholders who do not (or 
cannot) participate in a right issue, the directors need to consider the impact of renounceability on 
other aspects of the offer – including the price at which shares are made available under the offer 
and the ability of the company to secure underwriting commitments for the equity raising.

For example, until recently there has been a clear reluctance on the part of underwriters to 
underwrite traditional timetable rights issues4 or the retail portions of accelerated rights issues as 
they were not prepared to accept the risk of market volatility over the extended offer period.5  
Similarly, AREOs have not been favoured in recent times due to the perceived negative pricing 
pressure that the dual bookbuild structure of the AREO can create when markets are not as 
buoyant as they were in 2006/07.

Recent experience suggest that companies have been able to achieve tighter pricing (ie, a smaller 
discount) using either accelerated non-renounceable rights issues or the combination of a 
placement and an SPP. 

Timing considerations

The ability of companies to execute transactions quickly has proven critical to the success of equity
raisings during the recent period of market volatility.  Traditionally, placements were preferred in 
circumstances where capital was required quickly - as a placement can be conducted over a matter 
of hours and proceeds received within 3 business days of the placement closing.  

  
3 This is only relevant in the context of a placement or the allocation of any shares under the bookbuild components of a 
JUMBO or AREO.
4 The clear exception to this is the recent US$3.4 billion traditional rights issue by Rio Tinto, although that offer was 
undertaken at a significant discount (more than 55%) to the then prevailing share price.
5 The timetable for a traditional timetable rights issue, and the timetable for the retail component of a JUMBO or AREO, 
involves an offer period that expires at least three and a half weeks after the equity raising is announced and the shares 
being issued approximately one week later.   
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However, the ability of listed companies to undertake accelerated rights issues combined with the 
recent introduction of the 'low-doc' regime for rights issues (discussed further below) has enabled 
issuers to undertake rights issues, and receive the proceeds from the institutional component of 
rights issues, on a timetable that is similar to that for a placement. This has greatly enhanced the 
ability for companies to use the rights issue structure – and provide all shareholders with the 
opportunity to participate in an equity raising on equal terms – in circumstances where quick receipt 
of the proceeds of the raising is required.  

Disclosure and due diligence

Changes to Australia's securities laws were introduced in 2007 to permit ASX-listed companies to 
undertake 'low-doc' rights issues by way of released to the market a 'cleansing notice' at the time of 
announcing the rights issue, instead of issuing a prospectus.  

'Low-doc' rights issues have become commonplace since the Goodman Group undertook a 
$955 million JUMBO equity raising in October 2008, the first significant capital raising transaction to 
use the 'low-doc' rules.  However, the rise of 'low-doc' rights issues has placed increasing pressure 
and focus on the continuous disclosure practices of listed companies, particularly given the short 
preparation time for some transactions.

The cleansing notice that must be issued in connection with a 'low-doc' rights issue must disclose 
to the market all information that the company has withheld from the market on the basis of an 
exception to its continuous disclosure obligations and which (in broad terms) is material to the 
decision as to whether to subscribe for shares under the rights issue.  If this cleansing statement is 
defective – either because it contains a misleading or deceptive statement or omits relevant 
information – those involved with the offer (which will include the directors) may be liable for any 
loss suffered by investors.  However, unlike a prospectus, there is no 'due diligence' defence for a 
defective cleansing statement.  Similarly, there is no 'due diligence' defence for any defective 
disclosure that is made by a company in connection with a placement.  

Accordingly, given the increasing trend towards 'low doc' rights issues and placements and the 
accompanying scope for liability for directors if their disclosure is defective, it is critical for directors 
to ensure that a robust due diligence process is undertaken in connection with any equity raising.  
Among other things, this requires: 

• A critical review of the company's continuous disclosure policies and procedures, and other 
internal reporting systems.

• A robust dialogue with management, including requiring management to present to the 
Board or a sub-committee of the Board on material issues.

• The engagement of appropriate expert advisers – including legal, financial and accounting.

• A thorough, line-by-line review of any materials publicly released in connection with the 
equity raising – including obtaining sign-offs on those materials from management and 
advisers.  

A robust due diligence process should maximise the likelihood that all material information is 
disclosed to the market and minimise the possibility of liability arising for defective disclosure.

Market soundings
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It has become increasingly common, particularly during the recent period of market volatility, for 
underwriters to 'sound' a select group of potential institutional investors in advance of announcing 
an equity raising to obtain a view on its pricing and likely uptake.  For underwriters, soundings 
provide a critical early indication of their potential exposure to any shortfall and should enable 
equity raisings to be underwritten at smaller discounts than would otherwise be the case.  
However, for companies the practice raises the possibility of information leaks and concerns about 
breaches of insider trading laws, despite requirements that market soundings be conducted 
confidentially.  Pre-soundings have been blamed, in some circumstances, for information leaks that 
have led to share price falls as investors short-sell the company's shares in anticipation of 
purchasing it back at a lower price in a capital raising.  This increases the cost of capital for the 
company, the dilution for existing shareholders and the likelihood of regulator scrutiny.

Opinion remains divided on the benefits and appropriateness of market soundings.  Some 
companies have prevented their underwriters from conducting market soundings prior to an offer.6  
However, others have accepted that soundings may enable an offer to be underwritten at a smaller 
discount than would otherwise be the case.  Directors should ensure that the following measures 
are implemented so that any sounding process is managed to promote compliance, create an audit 
trail and minimise the risk of leaks:

• The investors to be sounded should be agreed between the company and the underwriters 
– and limited to a select number (to minimise the chance of leaks).

• Underwriters should only sound using a script agreed with the company – which includes 
obtaining confidentiality and no-trade undertakings from the relevant investors.

Independent advisers

In recent times, some companies have turned to independent financial advisers – who are not part 
of the underwriting syndicate – to assist them in structuring equity raisings and conducting 
negotiations with underwriters.  While some have questioned the necessity (and additional cost) of 
having independent advisers involved in an equity raising, others argue that they provide a 
valuable service to companies that access capital markets infrequently.  Ultimately, it will be a 
decision for the board, in consultation with management, as to whether it sees value in engaging 
an independent adviser in connection with an equity raising.

Conclusion

The decision to raise equity requires directors to make decisions about more than the price at 
which shares are issued and how much is raised.  Directors need to assess various other factors 
and balance the competing interests to ensure that they raise equity in a manner that, in the 
circumstances of their company, is in the best interests of the company's shareholders as a whole.  

  
6 Examples of high profile equity raisings undertaken without market soundings include Santos' $3 billion entitlement offer in 
May 2009 and National Australia Bank's $2 billion placement in July 2009.


