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PART 1: CONTRACTUAL DISPUTES, LITIGATION AND ADJUDICATION 
(Stephen McComish) 

Adjudication under the Construction Contracts Act 2004 (WA) 

Since the Construction Contracts Act 2004 (WA) (Act) came into operation, which was on 1 
January 2005, there have been eight court or tribunal decisions in Western Australia 
providing guidance on the Act's operation.   

Six of these have been delivered by the State Administrative Tribunal1 and two by the 
Supreme Court of Western Australia.  Six of these decisions have been delivered within the 
last year.   

Given the time constraints for this presentation and other topics we wish to cover, we have 
chosen to discuss the two Supreme Court judgments.  The decisions of the State 
Administrative Tribunal are of no less importance and should be considered as to their 
applicability to any issues that might arise for you in the event of an adjudication 
application. 

1. O'Donnell Griffin Pty Ltd v Davis [2007] WASC 215 

Background 

This judgment of Justice Templeman, which was delivered on 16 August 2007, arose out of 
the construction of the recently completed South West Metropolitan Railway, otherwise 
known as the Perth to Mandurah railway.  In particular, it involved a dispute between 
O'Donnell Griffin (ODG) and one of its subcontractors, being a joint venture between 
Siemens Ltd and Thiess Services Pty Ltd (STJV) in respect of the 'Package A works'. 

The RailLink Joint Venture had a contract with the Public Transport Authority for the 
'Package A works'.    ODG had a subcontract with RailLink for the supply and installation of 
certain electrical systems for the sum of approximately $90 million.  These electrical 
systems now provide power to the trains and the signalling and communications systems. 
By a sub-subcontract dated 12 January 2005 ODG engaged STJV to design and construct 
a certain portion of that work.  For ease of reference I will refer to this sub-subcontract as 
the contract. 

Disputes arose as to STJV's entitlement to damages to compensate for the cost of delays 
in the project for which STJV contended it was not responsible. 

By clause 34.9 of the contract, delay damages are payable only where an extension of time 
had been granted for a compensable cause.  STJV contended that extensions of time 

                                                      
1 Marine & Civil Bauer Joint Venture and Leighton Kumagai Joint Venture [2005] WASAT 269 (Senior Member Raymond, 4 
October 2005); Diploma Construction Pty Ltd and Esslemont Nominees Pty Ltd [2006] WASAT 350 (Senior Member 
Raymond, 19 June 2006); Silent Vector Pty Ltd and Squarcini [2008] WASAT 39 (Senior Member Raymond & Senior 
Sessional Member Pinder, 22 February 2008); Moroney and Murray River North Pty Ltd [2008] WASAT 36 (Member de 
Villiers, 19 February 2008); Moroney and Murray River North Pty Ltd [2008] WASAT 111 (Member de Villiers, 20 May 2008); 
Merym Pty Ltd and Methodist Ladies College [2008] WASAT 164 (Senior Member Raymond, 21 July 2008). 
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should have been granted and that it was therefore being denied payments properly due to 
it under the contract. 

STJV made an adjudication application under the Construction Contract Act 2004 (WA) 
(Act) in respect of the amount it claimed.  Rather than submitting a written response in the 
adjudication within 14 days as required under the Act, ODG responded by applying to the 
Supreme Court for an injunction to prevent the appointed adjudicator from proceeding with 
the adjudication.  The writ included the appointed adjudicator, Mr Roger Davis, as a 
defendant to those proceedings.   

ODG contended that because STJV's entitlement to delay damages arose only when an 
extension of time had been granted, and that no such extension of time had been granted 
in relation to the matters the subject of the dispute, the claim was not a 'payment claim' as 
defined by the Act and the adjudicator therefore had no jurisdiction to entertain it. 

A 'payment claim' is defined in section 3 of the Act to include a claim made under a 
construction contract: 

 for payment of an amount in relation to the performance by the contractor of its obligations 
under the contract. 

STJV contended that a claim for delay damages was within the definition of 'payment claim' 
because it arose 'in relation to' the performance of its obligations under the contract.  

Decision 

Justice Templeman firstly dealt with a technical issue as to whether ODG's writ properly 
disclosed a cause of action against either the adjudicator or STJV.  His Honour was of the 
view that it did not.  Having said that, Justice Templeman accepted that a declaration could 
be sought in respect to a right.2  Whilst the writ was seeking declarations, Justice 
Templeman considered that ODG's indorsement did not assert any right, or the threatened 
infringement of any right. 

Further, Justice Templeman was of the view it was inappropriate for him to consider 
whether the adjudicator had jurisdiction over the dispute.  He said that whether or not the 
adjudicator has jurisdiction is, in the first instance, a matter for the adjudicator.3  He 
considered this particularly apposite because: 

(a) the Act imposes on the adjudicator an obligation to dismiss an application without 
making a determination on its merits if satisfied that it is not possible to fairly make 
a determination because of the complexity of the matter; and 

(b) even if the adjudicator determined an application when as a matter of law no 
jurisdiction existed, the party against whom the determination was made would 
remain entitled to institute proceedings to reclaim moneys it had been required to 
pay. 

Justice Templeman was also of the view that, by seeking the relief against the adjudicator, 
ODG must have been attempting to invoke some supervisory jurisdiction vested in the 

                                                      
2 See Newport Association Football Club Ltd v Football Association of Wales Ltd [1995] 2 All ER 87 at 94. 
3 At [30] and referring to an extract from the book Building and Construction Contracts in Australia at 14.362/1. 
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court over inferior courts or tribunals.  Justice Templeman held that the court does not have 
supervisory jurisdiction over the adjudicator because 'the adjudication regime established 
under the Act is not compulsory'4.  In any event, if the court did have some supervisory 
jurisdiction, that jurisdiction would only be exercised in order to protect some legal or 
equitable right possessed by the plaintiff.  And, by reason of section 45 of the Act, even an 
erroneous adjudication would not deprive ODG of its contractual rights.   

Section 45 of the Act preserves the rights of a party to an adjudication to institute civil or 
arbitration proceedings (or other proceedings) in relation to the dispute or other matter 
arising under the contract.  It also provides that a court, arbitrator, or other body dealing 
with such a matter: 

• must allow for any amount paid, or to be paid, as a result of the adjudicator's 
determination; and 

• may order restitution of any amount so paid, or make any other appropriate order 
as to the adjudicator's determination.5 

Justice Templeman considered that the effect of section 45 is that any determination by an 
adjudicator must be regarded as provisional, pending the reconsideration of the dispute 
anew in conventional arbitration or litigation.  The adjudicator's reasons are inadmissible in 
any such proceedings under section 45 of the Act. 

Justice Templeman concluded that because the indorsement on the writ did not disclose 
any cause of action against the adjudicator, ODG failed to establish that there was a 
serious question to be tried as against him and on that ground the application should be 
dismissed. 

Justice Templeman also declined to grant an injunction against the adjudicator on three 
further grounds. 

Firstly, damages would be an adequate remedy because: 

• evidence of anything said or done in an adjudication is not admissible in litigation, 
arbitration or any other body except for the purpose of an application to disqualify 
an adjudicator because he has a material personal interest in the payment dispute; 

• the outcome of the determination must be taken into account by an arbitrator or a 
court in subsequent proceedings; and 

• there was no suggestion that STJV would be unable to repay ODG any moneys it 
received under an erroneous determination by the adjudicator in any such 
subsequent proceedings. 

Secondly, the balance of convenience favoured STJV.  In this respect, Justice Templeman 
took account of: 

                                                      
4 Adopting a statement from the English House of Lords decision in Bremer Vulkan Schiffbau and Maschinenfabrik v South 
India Shipping Corporation Ltd [1981] AC 909 that the general supervisory jurisdiction of the High Court over the 
proceedings of inferior courts and tribunals extended only to 'bodies on whom Parliament has conferred statutory powers 
and duties which, when exercised, may lead to the detriment of subjects who may have to submit to their jurisdiction'. 
5 Section 45(4). 
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• the policy behind the Act;  

• the fact that the adjudicator's determination was only provisional in the sense he 
had described; and  

• the fact that the adjudicator would dismiss the application in any event if he 
considered that he had no jurisdiction or that the matter too complex to enable him 
to fairly make a determination. 

Finally, ODG had not complied with obligations under the Rules of the Supreme Court in 
respect of the parties conferring to try to resolve the matters giving rise to an application in 
chambers. 

Practical implications 

Practical implications arising from this judgment are that: 

• the issue as to whether the adjudicator has jurisdiction is for the adjudicator to 
determine; only in the event of the adjudicator dismissing an application for want of 
jurisdiction will that issue be considered by the State Administrative Tribunal on a 
review;  

• a respondent to an adjudication application should focus on submitting a 
comprehensive response within the 14 days allowed under the Act; and 

• seeking an injunction from the court to prevent or delay the outcome of an 
adjudication application is highly unlikely to succeed. 

It is particularly notable that ODG was ordered to pay STJV's costs on an indemnity basis 
because ODG failed to comply with the Rules in respect of conferral and, also, for Justice 
Templeman's view that the application had no prospects of success. 
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2. O'Donnell Griffin Pty Ltd v John Holland Pty Ltd [2008] WASC 58 

Background 

This judgment of Justice Beech, which was delivered on 17 April 2008, also arose out of 
the construction of the Perth to Mandurah railway.  In particular, it involved a dispute 
between the RailLink and one of its subcontractors, O'Donnell Griffin (ODG), in respect of 
the 'Package A works'. 

ODG's subcontract was for the supply and installation of certain electrical systems for the 
sum of approximately $90 million.  These electrical systems now provide power to the 
trains and the signalling and communications systems. 

In October 2007, ODG submitted an invoice for $22.5 million (excluding GST).  The 
superintendent for the subcontract responded by issuing a payment certificate for just 
under $600,000. 

In December of that year ODG made an adjudication application resulting in a 
determination by the adjudicator, Mr Roger Davis, that RailLink pay ODG $14 million, 
together with interest, within seven days of that determination.  ODG then agreed that it 
would not enforce payment for another month.   

Division 5 of the Construction Contracts Act 2004 (WA) (Act) sets out the rights a 
successful claimant has to enforce payment of a determination.  Division 5 contains two 
sections: section 42 and section 43. 

Section 42 permits a contractor to give the principal notice of intention to suspend the 
performance of the contractor's obligations in circumstances where the principal has not 
paid in accordance with a determination. 

Section 43(2) provides that: 

 A determination may, with the leave of a court of competent jurisdiction, be enforced in the 
same manner as a judgment or order of the court to the same effect, and if such leave is 
given, judgment may be entered in terms of the determination. 

After the month allowed by ODG passed and the amount remained unpaid, ODG 
commenced proceedings in the Supreme Court in order to enforce the determination. 

Decision 

ODG submitted, and RailLink accepted, that the scheme of the Act was such that on an 
application for leave to enforce a determination, it was for a defendant to point to 
circumstances which justified a refusal to grant leave.  Absent such circumstances, leave 
should be granted. 

Justice Beech accepted that submission.  In other words, he accepted that the court should 
have a predisposition in favour of granting leave to enforce a determination. 

RailLink's principal argument at the hearing was that it had claims against ODG, in an 
amount exceeding the amount the subject of the determination, and that those claims were 
the subject of an adjudication due to be determined within only nine days of the date of the 
hearing.  RailLink submitted that those circumstances justified the refusal of a grant of 
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leave pending the imminent determination of the other claims, or an adjournment of the 
application for leave until after that date.  In that, if RailLink succeeded in the second 
separate adjudication in obtaining a determination that ODG owed RailLink money, 
RailLink would have a right to set-off the amount owing pursuant to the first determination 
against that debt. 

As the Act does not expressly identify the matters relevant to determining whether leave to 
enforce should be granted, Justice Beech found that, in exercising the power to grant 
leave, regard must be had to the: 

• context; 

• objects; 

• purpose; and  

• policy, 

of the legislation, so far as these may be discerned from the legislation and the relevant 
secondary materials.   

Justice Beech said that the following features of the statutory scheme were of particular 
relevance: 

• The procedure for determination by an adjudicator is intended to be quick, informal 
and inexpensive: sections 30, 31, and 32. 

• A determination is binding on the parties even though other proceedings relating to 
the substantive dispute between the parties are on foot: section 38. 

• A party liable to pay under a determination must do so: section 39. 

• A determination is, with very limited exceptions, final: sections 41 and 46. 

• The substantive dispute (if any) will be determined by other means (such as 
arbitration or litigation) involving a comprehensive process, and payments made 
pursuant to a determination are to be taken into account and dealt with in the 
resolution of the substantive dispute: sections 38, 40 and 45. 

Essentially, the object of the Act is to keep money flowing in the contract chain by enforcing 
timely payment and sidelining protracted or complex disputes. 

The language of section 43(2) of the Act is substantially identical to the language of section 
33 of the Commercial Arbitration Act 1985 (WA) which provides that: 

An award made under an arbitration agreement may, by leave of the court, be enforced in 
the same manner as a judgment or order of the court to the same effect, and where leave is 
so given, judgment may be entered in terms of the award. 

It was accepted by both parties that given the substantially identical language, the 
principles regarding the exercise of discretion under section 33 of the Commercial 
Arbitration Act were of valuable assistance in the exercise of discretion under section 43(2) 
of the Act.  In any event, there is a principle of statutory construction that when Parliament 
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enacts words which have been judicially construed, Parliament may be taken to have 
intended them to bear the meaning already judicially attributed to them.6 

Justice Beech referred to the decision of  Cockatoo Dockyard Pty Ltd v Commonwealth of 
Australia [No 3]7 where Justice Rolfe outlined some of his views on the operation of section 
33 of the Commercial Arbitration Act, being that: 

• an application to grant leave to enforce an award is not an opportunity to analyse 
the correctness of the award; and 

• it is necessary for a party resisting an order under section 33 to establish a reason 
why the award should not be enforced. 

In discussing what may constitute a reason for not granting leave to enforce an award, 
Justice Rolfe put forward the example of the court being of the view that the award is 
arguably vitiated by appealable error, or by other circumstances making it susceptible of 
being set aside in accordance with the provision of the Act.  In other words, it may well be 
an appropriate exercise of the court's discretion not to grant leave if an application for leave 
to appeal the award is on foot or if an application has been made to set aside the award, 
for example, on the ground of misconduct.  In fact, Justice Rolfe stated that, unless an 
attempt is being made to have the award set aside at the time of resisting an application to 
enforce an award, he would have difficulty envisaging other circumstances in which the 
court's discretion to refuse to enforce could be exercised. 

Justice Beech found that an application for leave to enforce a determination is also not an 
occasion to revisit the correctness of the determination or to open up the merits of any 
underlying dispute(s) between the parties.  The adjudicator's determination resolves only 
whether a payment must be made pending the outcome of any other dispute resolution 
process (ie litigation or arbitration) in respect of the substantive dispute.  The substantive 
dispute is, as it is expressed in the Explanatory Memorandum, 'sidelin[ed]' by the 
adjudication process.  The evident purpose of the adjudication process would be defeated 
if an application for leave to enforce a determination permitted a review of the correctness 
of the adjudicator's determination. 

It is only in circumstances where the adjudicator has dismissed an adjudication application 
without making a determination of its merits that an express right to a review arises under 
the Act.8  Justice Beech found that while the grounds for appeal or judicial review of a 
determination are very limited, which makes the task of a party seeking to resist 
enforcement of a determination more difficult than in the case of an arbitration award, this 
does not detract from the application of the principles stated by Justice Rolfe in the context 
of an application to enforce a determination under the Act.   

As for RailLink's principal argument resting on the possibility of a right of set off arising from 
the pending determination, Justice Beech found that the scheme of the Act supports the 

                                                      
6 Re Alcan Australia Ltd; ex parte Federation of Industrial, Manufacturing & Engineering Employees (1994) 181 CLR 96 at 
106 
7 (1994) 35 NSWLR 689. 
8 Sections 46(1) and 31(2)(a). 
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view that, at least generally, each payment claim should be determined and paid 
separately, this being consistent with the object of the Act to 'keep the money flowing .. by 
enforcing timely payment'.  The prospect of more than one payment dispute within a given 
construction contract is obvious, yet the Act does not mention the existence of another 
payment claim, or an impending adjudication of another payment dispute, as an 
impediment or qualification to the obligation to make payment pursuant to a determination.  
Further, Justice Beech was of the view that there was every prospect of other and further 
determinations between these parties in respect of the subcontract; this militated against 
finding that the imminent determination was a ground to decline to grant leave.  In other 
words, it was not clear that the imminent determination would be an end point so far as 
determinations were concerned against which the accounting exercise can be done in 
respect of the parties' liabilities arising under adjudicators' determinations.   

RailLink also argued that if leave were granted to enforce the determination, they would 
immediately apply for a stay of execution (or as it is now described, for a suspension order) 
pending the determination in the second separate adjudication.  Justice Beech observed 
that this point was arguably detrimental to RailLink's principal argument that leave to 
enforce ought be refused, because it might be said that RailLink's interests could be 
sufficiently protected by the court's power to make a suspension order. 

Justice Beech found that the impending determination was not sufficient reason to decline 
to grant leave to enforce the determination and therefore granted ODG the leave it was 
seeking.  

Practical implications 

The practical implications of Justice Beech's decision are that: 

• It will be very difficult to successfully oppose the granting of leave under section 43 
of the Act to enforce a determination in the same manner as a judgment of the 
court; however, presumably such a party would, in appropriate cases (such as in 
the event of the insolvency of the successful party or in the event of there being a 
right of set-off), have better prospects of obtaining a suspension of execution of the 
judgment. 

• The approach to take to an adjudication application is that, if a determination is 
made in favour of the applicant, payment must be made; the recipient of the 
payment claim will be left to pursue repayment of any amount erroneously directed 
by the adjudicator to be paid through arbitration (if there is an arbitration 
agreement) or litigation. 

This case emphasises the need for a recipient of a payment claim to: 

• strictly follow the terms of the contract in the process of assessing a payment claim 
and issuing a payment certificate under the contract (we recommend you make full 
use of any entitlement to insist on particulars or details in respect of a payment 
claim being provided in order to avoid any ambush in an adjudication application); 
and 

• ensure all arguments in its favour are presented through the certification process 
under the contract and, of course, the adjudication process. 
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Applications for Interlocutory Relief 

3. Crouch Developments Pty Ltd v D & M (Australia) Pty Ltd [2008]  
WASC 151 

Background 

Chief Justice Martin delivered this judgment on 9 May 2008.   

The plaintiff, builder Crouch Developments Pty Ltd, had a contract with D & M (Australia) 
Pty Ltd for the construction of 27 units on land in Mount Hawthorn, a suburb in Perth.  
Starting from the grant of a building licence in May 2006, the period for completion of the 
units was 52 weeks.  Accordingly, had the contract been performed by both sides, the units 
should have been complete by May 2007. 

Completion was delayed and disputes arose as to the causes of the delay and which party 
ought bear the responsibility for them. 

Clause 13 of their contract made provision for termination by the owner in certain defined 
circumstances, including where the builder failed to proceed with the construction with due 
diligence and in a competent manner. 

The builder claimed that a number of problems arose relating to the importation of items 
from China and the use of labourers and tradesmen who had been brought from China to 
work on the project.  The general thrust of the builder's case was that these matters were 
the owner's responsibility and therefore the delay was not the builder's responsibility. 

There was also a dispute in relation to the adequacy and timeliness of the work performed 
by a plumber engaged by the builder as a subcontractor.  As a result of this dispute, by 
notice dated 11 April 2008, the owner gave notice of default to the builder alleging failure to 
proceed with the construction of the units with due diligence and in a competent manner.  
By notice dated 29 April 2008, the owner purported to terminate the contract by reason of 
the builder's failure to rectify the default alleged in the first notice. 

The builder applied for an interim injunction to restrain the owner from acting upon or giving 
effect to either the notice of default or the notice of termination. 

The builder argued that severe consequences would flow from the termination if injunctive 
relief was not granted.  These included: 

• the builder's exposure to liabilities under warranty for the work done to date; 

• damage to reputation; and  

• also an apprehension that there would be difficulty in securing payment of the 
balance of the monies due under the contract. 

The owner gave evidence that it had engaged a number of different tradespeople to carry 
out the work remaining to be done under the contract so as to progress the construction of 
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the units towards practical completion, which was anticipated to take place by around the 
end of May 2008. 

Decision 

Chief Justice Martin focused on the requirement that the builder (as the plaintiff/applicant) 
make out a prima facie case, which did not mean that the builder must show that it is more 
probable than not that at trial the builder would succeed; rather, it would be sufficient for 
the builder to show a sufficient likelihood of success to justify the preservation of the status 
quo pending trial.  How strong that probability needs to be depended on: 

• the nature of the rights asserted; and 

• the practical consequences likely to flow from the order the builder was seeking. 

The first practical consequence considered by Chief Justice Martin was whether the grant 
or refusal of the interlocutory injunction would, in effect, dispose of the action finally in 
favour of whichever party succeeded on the application.  The application concerned a 
contract in respect of which the work required to complete the units could be carried out in 
a matter of weeks and before the court could finally determine which of the parties was 
correct.  As a result, the grant of the interlocutory relief sought would effectively constitute 
the grant of final relief. 

Also of material consideration was that, although the relief sought was expressed in 
negative terms, in effect what was being sought was a mandatory injunction, that is, a 
positive injunction requiring the parties to continue to perform their respective obligations 
under the contract. In effect, the interlocutory relief sought would amount to the specific 
performance of a building contract.  Chief Justice Martin stated that, 'generally speaking, 
neither specific performance nor interlocutory injunctions having the effect of specific 
performance will be granted in respect of building contracts in other than exceptional 
circumstances'.  His Honour referred to a number of authorities in support of this statement.  
In essence, the reasoning was that such orders might require the court to give an indefinite 
series of rulings to enforce the orders whenever there was a breach and a consequent 
application by the aggrieved party, and the only means available to enforce the court's 
orders – punishment for contempt – was so powerful that it would often be unsuitable as an 
instrument for adjudicating upon a dispute that might arise over whether the building works 
were being carried out in accordance with the order (ie in accordance with the building 
contract). 

In addition, enforcement was likely to be expensive in terms of cost to the parties and the 
resources of the judicial system.   

Chief Justice Martin therefore found that, in a case in which the relief sought would 
effectively require the specific performance of a building contract and amount to the grant 
of final relief, he would only be justified in granting the relief if the builder had made out a 
very strong case; a case which the court could have a high degree of confidence would 
ultimately succeed at trial. 

Chief Justice Martin dismissed the application, holding that, although there was a serious 
question to be tried, the builder had not demonstrated the strength of case that would be 
required for the court to grant the relief.  His Honour held that there was no reason the 
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builder should not be confined to the damages to which it would be entitled if it could 
establish, in due course, that the owner had no entitlement to terminate.   

Practical implications 

As far as the practical implications arising from this judgment are concerned, I will give you 
my views as to what they are after discussing the next judgment, as it also involves an 
application for an interlocutory injunction in a related context, that of a demolition contract. 
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4. Able Demolitions & Excavations Pty Ltd v BHP Billiton Direct Reduced 
Iron Pty Ltd [2008] WASC 136 

Background 

This judgment of Justice Le Miere was delivered on 10 July 2008.  

The plaintiff contractor, Able Demolitions & Excavations Pty Ltd (Able), applied to the 
Supreme Court of Western Australia for interlocutory injunctive relief relating to the 
purported termination of a contract for demolition work. 

The defendant company, BHP Billiton Direct Reduced Iron Pty Ltd (BHPBI), owned a direct 
reduced iron processing plant at Boodarie near Port Hedland.  In January 2007, Able and 
BHPBI entered into a contract for the demolition of this plant. 

Clause 45 of the general conditions of contract (GCs) dealt with default and allowed BHPBI 
to issue Able with a show cause notice if Able committed a substantial breach of the 
contract.  Substantial breaches included 'failure to comply with any safety requirements' of 
the contract.   

If Able failed to show reasonable cause, BHPBI could, with a written notice, take the work 
under the contract out of the hands of Able and terminate the contract.  Upon termination of 
the contract, Able would be obliged to cease work and comply with directions from BHPBI's 
representative, including: 

• demobilising persons, plant, vehicles and equipment from the site; 

• providing to BHPBI those items required for the work; and  

• handing to BHPBI possession of, and title to, components of the plant that had 
been severed but not yet removed from the site.   

Also, if BHPBI's costs in completing the work under the contract were greater than the 
amount that would have been paid to Able for the work, Able would owe the difference as a 
debt to BHPBI. 

BHPBI and Able had several disagreements about health and safety incidents and BHPBI's 
access to the site.  In April 2008, BHPBI issued a notice requiring Able to suspend all work 
on the grounds that Able had breached the contract by limiting BHPBI's representatives 
access to the site.   

In May, BHPBI issued a show cause notice relating to alleged breaches of health and 
safety obligations.  BHPBI issued a second show cause notice in June relating to the 
alleged non-payment of a debt by Able.   

On 13 June, Able commenced court proceedings seeking a declaration that the April 
suspension notice and the May show cause notice were invalid.  On 18 June, BHPBI 
issued a notice of termination in relation to the May show cause notice claiming that Able 
had not shown reasonable cause why BHPBI should not exercise its right to terminate.  

On its interlocutory application, Able sought orders that BHPBI: 
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• be restrained from acting upon or giving effect to its purported termination of the 
contract on 18 June; 

• continue to treat the contract as on foot and binding and give effect to its terms; 

• through its representative, provide Able with a direction in writing to recommence 
work under clause 35 of the GCs; and 

• be restrained from exercising its rights under clause 45 of the GCs in reliance on 
the May show cause notice and the June show cause notice. 

Able claimed that the April suspension notice was invalid because it had not been issued in 
good faith or on reasonable grounds.  Able claimed the issue and the continuing operation 
of the suspension notice breached implied terms that BHPBI would do all that was 
necessary on its part to enable Able to perform its obligations under the contract, and that 
BHPBI would not do anything to hamper or delay Able in performing the contract.  Able 
further claimed that both the May and June show cause notices were invalid, and that 
reliance on these notices would breach the contract's implied terms. 

Able also provided evidence in the application that, if BHPBI acted upon or gave effect to 
its purported termination, Able would likely become insolvent and might not survive to trial. 

Decision 

Justice Le Miere held that there were serious questions to be tried on all the matters 
claimed by Able and BHPBI's counsel did not argue otherwise.  However, to secure the 
relief, Able also needed to show that: 

1. it would suffer irreparable injury for which damages would not be an adequate 
remedy; and 

2. the balance of convenience favoured the granting of an injunction. 

His Honour held that the balance of convenience, or hardship, favoured the grant of 
injunctive relief to restrain BHPBI from taking steps consequential upon or giving effect to 
the alleged termination of the contract.  That is, the injustice which might have been 
suffered by Able if the injunction was not granted outweighed the injustice which might 
have been suffered by BHPBI if the injunction were granted.  In forming this view, Justice 
Le Miere relied on the evidence presented by Able that, if BHPBI took steps consequent 
upon termination of the contract, it was likely that Able would become insolvent and might 
not survive to the trial.  Also, the demolition work had been suspended and the injunction 
would not change that position.  In other words, by granting the injunction the parties were 
not being forced to work together. 

Justice Le Miere then turned to consider whether a mandatory injunction should be granted 
compelling BHPBI to perform the contract and directing Able to resume work.  His Honour 
declined to grant this order.  He noted that interlocutory mandatory injunctions are granted 
only rarely, and held that the balance of convenience did not favour the grant of the order 
here because: 

• there was a dispute as to whether Able was ready and willing to comply with its 
health and safety obligations under the contract, and therefore to order BHPBI to 
direct Able to resume work could carry a risk of harm or injury; 
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• such an injunction would require the two parties to resume cooperation in 
circumstances where relations between the parties had broken down and lacked 
the requisite trust and confidence; and 

• an order requiring BHPBI to perform the contract would involve constant 
supervision by the court.  The court would effectively be enforcing the performance 
of contractual provisions by the remedy of contempt, an unsuitable instrument in 
circumstances where the parties had differing understandings of how the contract 
should be performed. 

Practical implications 

Several practical implications arise from Crouch Developments and Able v BHPBI: 

• Generally speaking, these decisions confirm that neither specific performance nor 
interlocutory injunctions having the effect of specific performance will be granted in 
respect of construction contracts other than in exceptional circumstances. 

• However, by reason of the decision in Able v BHPBI, a contractor may be more 
inclined to try to obtain an interlocutory injunction restraining a principal from action 
upon or giving effect to a purported termination of a construction contract. 

• If the contractor can demonstrate that, without such an injunction, the steps that 
might be taken by the principal are likely to lead to the contractor becoming 
insolvent and not surviving to trial, the court will be more inclined to find that the 
balance of convenience is in favour of granting an injunction restraining the 
principal from acting upon or giving effect to the purported termination. 

 

*Recent Development: Variation to orders: Able Demolitions & Excavations Pty Ltd v 
BHP Billiton Direct Reduced Iron Pty Ltd [No 2] 2008 WASC 212 

On 3 October 2008, Justice Le Miere gave further orders in respect of this ongoing dispute 
which varied the terms of the injunctions he granted on 10 July 2008.   

After the injunction was granted by Justice Le Miere, the parties engaged in a series of 
communications about practical problems arising from the injunction and how to address 
them.  The problems included: 

• Able's personnel occupying four houses; 

• enabling BHPBI to enter into a contract, agreement or understanding with a third 
party in respect of the demolition works provided that no demolition is to be carried 
out pending the outcome of Able's claim for specific performance and the contract 
is subject to there not being an order for specific performance of the contract in the 
proceedings; and 

• dealing with Able's plant and equipment that was left at the site, particularly in light 
of the need to prepare the site for the impending cyclone season. 

The first two of these practical problems were solved by the parties without recourse to the 
court.  As to the third, BHPBI wanted Able to remove its plant and equipment from the site 
and Able did not wish to do so.  Able alleged that removal of its plant and equipment would 
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be a significant undertaking, requiring weeks of dismantling work and involving great cost 
in transporting the plant and equipment to its depot in Melbourne.   

Justice Le Miere said that in granting the injunction on 10 July he took into account the 
consequences of termination provided for in GC 45.5, including the provision that Able 
must comply with any directions by BHPBI to 'provide the Company with possession of all 
plant and equipment, materials and other things on the site or offsite, which are required for 
the work under the contract or for incorporation in the works'.  However, at the time the 
parties did not address, and the court did not give consideration to, the issue as to whether 
Able should be required, or BHPBI  should be permitted to direct Able, to remove its plant 
and equipment from the site,  or whether BHPBI should be restrained from giving such a 
direction to Able. 

Counsel for BHPBI accepted that if the only option available to Able on removing its plant 
and equipment from the site was to transport it to Melbourne then the court should not 
require, or permit BHPBI to require, that Able remove its plant and equipment from the site.  
However, BHPBI said that Able could demobilise and transport its plant and equipment to 
an alternative site in Port Hedland. 

BHPBI had done a significant amount of homework in preparation for the application.  It 
provided substantive evidence in support of its contention that Able could move its plant 
and equipment to alternative premises in Port Hedland at a reasonable cost.  BHPBI's 
evidence: 

• identified suitable premises available for lease; 

• identified the costs associated with that lease; 

• explained the way in which the plant and equipment could be dismantled and 
removed using only three people working 14 days; 

• explained how the plant and equipment could be stored effectively on the 
premises; and 

• provided a quote for transporting the plant and equipment.  

BHPBI argued that: 

• BHPBI is the controller of the site and wishes to ensure that the site is safe, 
including for the forthcoming cyclone season; 

• Able's equipment should be removed because: 

• in the event of a cyclone, the plant and equipment would be exposed to the 
risk of damage and causing damage;  

• making the site cyclone safe will take time and the issue concerning Able's 
plant and equipment needs to be dealt with well in advance of the cyclone 
season; 

• Able's conduct since 18 June 2008 shows that BHPBI would not get Able's 
co-operation if a cyclone threatens the site; 
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• it would enable BHPBI to comply with its care and maintenance and other 
obligations under the OSH Act;  

• this would avoid further occasion for the supervision and co-operation 
issues to be raised on a constant and recurring basis and further 
application to the court, potentially each time Able requires one or more 
items of tis plant and equipment. 

In providing his reasons, Justice Le Miere referred to the decision of the High Court in 
Cardile v LED Builders9 where it was held that, in granting interlocutory relief, a court 
should generally grant the minimum relief necessary to do justice between the parties. 

Justice Le Miere preferred BHPBI's evidence to the evidence presented by Able to try and 
meet it.  His Honour held that, having regard to the balance of convenience issues raised 
by both parties, the balance of convenience, or the balance of injustice, favoured requiring, 
or permitting BHPBI to require, Able to remove its plant and equipment from the site. 

The second variation sought be BHPBI, which was effectively seeking a clarification of the 
earlier injunction, was to allow BHPBI to move and physically interfere with salvage, 
inventory items and briquetting assets on the site.  As the salvage items had not yet been 
removed from the site, BHPBI was free to move these items within the site.  Able 
contended that if BHPBI moved them their value might be reduced by being damaged or 
otherwise physically altered.   

Justice Le Miere held that damages would be an adequate remedy if Able was ultimately 
successful at trial.  He found that the balance of convenience favoured allowing BHPBI to 
move the salvage items, inventory items and briquetting assets on the site, particularly 
given BHPBI had to make the site cyclone-ready.   

Practical implications 

Be sensible! 

                                                      
9(1999) 198 CLR 380 at 70. 
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Set Off, Repudiation and Show Cause Notices Under AS 2124 

5. Cole Sopov and Norma Walker v Kane Constructions Pty Ltd [2007] 
VSCA 257 

Background 

This case examined the right to set off in relation to construction contract AS 2124.  It 
found that the courts assess whether conduct is repudiatory on an objective basis, with the 
parties' subjective beliefs being irrelevant.  A contractual show cause notice that wrongly 
alleges a breach may still be valid if at the time the notice was served, there was another 
breach that justified termination. 

The principals, Sopov and Walker, entered a building contract with Kane Constructions 
under the terms of AS 2124.  The contract provided that upon issuance of a progress claim 
by the Kane Constructions, the principals had 14 days to issue a payment certificate, and 
failing this would be required to pay the progress claim in full. 

A payment certificate was issued late because Kane Constructions delayed in providing 
information to Sopov and Walker.  Sopoy and Walker refused to pay the amount in full 
claiming an entitlement to deduct liquidated damages.  

In September 2000, Kane Constructions issued a notice stating that: 

• Sopov and Walker were not entitled to deduct liquidated damages; 

• the failure to pay the full certified amount was a substantial breach of the contract; 
and 

• the principals were required to show cause.  

Sopov and Walker continued to insist upon a right to set-off and Kane Constructions 
suspended work.  Sopov and Walker called on the contractor's bank guarantees without 
providing five days notice as required in the contract, on the belief such an entitlement 
existed.  Kane Constructions claimed that Sopov and Walker had repudiated the contract, 
and purported to terminate it. 

Decision  

The trial judge found that Sopov and Walker had repudiated the contract.  They appealed 
to the Victorian Court of Appeal. 

On appeal, the Court of Appeal held that Sopov and Walker did not have a right to set off 
under AS 2124 because its terms displaced the right to set off that would have otherwise 
existed under common law. 

The court held that the late issue of the Payment Certificate meant that Sopov and 
Walker's obligation to pay the full certified amount was at least arguable and was not 
repudiatory. 

The court upheld the trial judge's finding that Sopov and Walker had repudiated the 
contract, holding that the determination of what is repudiatory depends on the nature of the 
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conduct and what it objectively conveys, and a party's subjective beliefs, however honest, 
are irrelevant.  

The court said that the parties could disagree and debate on contractual terms without 
necessarily repudiating the contract.  However, Sopov and Walker's insistence on a right to 
set-off was untenable, and, in combination with the later actions of ignoring the contractual 
requirements by calling on the bank guarantees without notice, meant that their actions 
were repudiatory.  

While the position asserted in the show cause notice was later shown to be incorrect, it 
was not repudiatory because, when made, the assertion was arguable at law. 

The show cause notice was also found to be valid despite the fact that the alleged breach 
was not a breach because there was an alternative valid ground for termination at that 
time.  

Sopov and Walker's application for special leave to appeal to the High Court in respect of 
the principles concerning show cause notice provision stated by the Victorian Court of 
Appeal was refused on 27 May 2008. 

Practical implications 

The question of whether conduct is repudiatory is to be determined objectively.  Pursuit of 
an unjustified course of action in relation to a contractual obligation or adopting an incorrect 
interpretation of a contract may amount to repudiation even if it is done under an honest 
but mistaken belief as to its correctness.  

The common law right to set off can, of course, be excluded by clear contractual wording.  
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Repudiatory Conduct 

6. Koompahtoo Local Aboriginal Land Council v Sanpine Pty Ltd (2007) 
241 ALR 88 

Background 

In this decision the High Court held that a joint venture agreement had been terminated 
properly following repudiatory conduct.  The majority judgment usefully clarifies the proper 
interpretation of the term 'repudiation'.  

The Koompahtoo Local Aboriginal Land Council (Land Council) and Sanpine Pty Ltd 
(Sanpine) entered into a joint venture agreement for land development.  Each had a 50% 
interest with the Land Council's contribution being the land and Sanpine's being the 
business management services.  Over time the joint venture failed to attract finance and 
accrued liabilities in excess of $200 million.  An administrator was appointed in April 2003. 

The administrator found that Sanpine had failed to keep proper accounts or financial 
records and asserted that Sanpine had repudiated the joint venture agreement.  

Sanpine commenced proceedings seeking declaration that the joint venture agreement 
was still on foot. 

There were various breaches identified at first instance, which taken together were serious 
enough to justify the termination of the agreement as they amounted to repudiation.  

On appeal to the New South Wales Court of Appeal, the majority held that the central 
question was whether Sanpine had by its conduct evinced an intention to perform the 
agreement 'only in a matter that suited it and in no other way'.  This was said to be the test 
for repudiation.  The Land Council appealed to the High Court. 

Decision 

The High Court unanimously reversed the Court of Appeal's decision, finding that Sanpine 
had deprived the Land Council of the capacity to make informed decisions, that Sanpine's 
breaches of numerous terms were gross, and that the consequences of these breaches 
were sufficiently serious to justify termination. 

The High Court explained that the term 'repudiation' can be used in thee different ways: 

1. Termination for repudiatory breach 

Repudiation may refer to any breach of contract that justifies termination by the 
other party.  In such cases the breach manifests an unwillingness or inability to 
perform such that the other party is entitled to conclude that the contract will not be 
performed according to its entitlements. 

Under this repudiation a party will be entitled to terminate the contract where the 
other party has breached the contract in such a way that it goes to the root of the 
contract because of breach of an essential term or condition or a sufficiently 
serious breach of non-essential (intermediate) term which 'goes to the root of the 
contract'. 
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2. Renunciation 

Repudiation may also refer to conduct that evinces an unwillingness or inability to 
render substantial performance of the contract.  In such a case the party evinces 
an intention to no longer be bound by the contract or to fulfil it only in a manner 
substantially inconsistent with their obligations.  This has now been termed 
'renunciation' by the High Court. 

3. Termination by an innocent party 

Repudiation can refer to conduct of an innocent party who relies on default to 
terminate the contract.  The majority stated that this terminology is best avoided as 
it is better to refer to the action as termination for breach. 

Practical implications 

While the Land Council's termination was ultimately held to be valid, it took four years and 
three hearings in three separate courts for this to be finally determined.  Delay of this kind 
generally results in considerable cost and inconvenience to the parties, and leaves them 
uncertain during that period as to their respective rights, obligations and potential liabilities. 

Termination rights, like all other aspects of commercial agreements, are matters for 
negotiation. Whether a party will be able to negotiate all the termination rights it ideally 
requires will depend on the circumstances.  Nevertheless, consideration before entering 
into an agreement of the circumstances in which a party would like to be able to terminate, 
and when it would be willing to permit the other party to terminate, will minimise potential 
uncertainty about the validity of any purported termination.  Further, it may also reduce the 
likelihood of a party being put to the cost and inconvenience of litigating the issue. 
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Granting Extensions of Time 

7. Hervey Bay (JV) Pty Ltd v Civil Mining and Construction Pty Ltd [2008] 
QSC 58  

Background 

This case concerns the operation of contractual provisions regarding the superintendent's 
discretion to grant extensions of time.  It clarifies the circumstances in which the decision in 
Peninsula Balmain Pty Limited v Abigroup Contractors Pty Limited10 can be avoided 
through careful contractual wording. 

Hervey Bay (JV) Pty Ltd (Hervey Bay), the principal, had contracted with Civil Mining and 
Construction Pty Ltd (CMC) for the performance of construction work.  A dispute arose 
over a payment claim made by CMC for $1 million, of which Hervey Bay proposed to pay 
$130,000.  The majority of the amount in dispute resulted from extra costs incurred by 
CMC because of delay.  The dispute went to adjudication. 

The dispute concerned the extension of time clause in the contract.  In the case of 
Peninsula Balmain, it was found that the reserve power conferred on the superintendent by 
Clause 35 of AS 2124 to unilaterally grant an extension of time, could be exercised for the 
benefit of either the principal or the contractor and had to be exercised honestly and fairly.  

The contract in this case differed from the standard AS 2124 considered in Peninsula 
Balmain in that it granted an absolute discretion to the superintendent to exercise the 
power, without imposing any obligation to do so.  The adjudicator found that the 
superintendent was nevertheless obliged to exercise the power honestly and fairly, and so 
ought to have granted an extension of time. 

On this basis, the adjudicator determined that CMC was entitled to delay costs in the 
amount of nearly $100,000.  Hervey Bay sought review of the determination, arguing that 
the adjudicator had misinterpreted the contract. 

Decision 

Justice McMurdo upheld Hervey Bay's submissions that the adjudicator had misconstrued 
the contract and no delay costs were payable.  His Honour accepted the correctness of the 
Peninsula Balmain decision but found that the contract in question expressed a different 
intention, namely 'to confer power upon the superintendent without imposing any obligation 
as to the exercise of that power'.  Justice McMurdo found that the contract appeared to 
have been drafted deliberately to avoid the outcome of Peninsula Balmain and that the 
adjudicator's interpretation was inconsistent with the express provision in the clause 
conferring absolute discretion on the superintendent. 

Absent the obligation in Peninsula Balmain, there was no entitlement to an extension of 
time under the contract, and so the adjudicator was wrong to have included delay costs in 
the progress payment. 

                                                      
10 [2002] NSWCA 211 
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Practical implications 

With careful drafting, a contract can give a superintendent an absolute discretion to grant 
an extension of time, without imposing any obligation on the superintendent to do so.   
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The Prevention Principle & Time at Large 
The essence of the prevention principle is that a promisee cannot insist upon the performance of 
an obligation which the promisee has prevented the promisor from performing.   

Where the failure of a contractor to complete the works by the date for practical completion is 
wholly or partly caused by an act or omission of the principal, the prevention principle operates to 
put 'time at large'.  This means the express obligation to complete the works by the stipulated date 
is replaced by an implied obligation to complete within a reasonable time. 

8. Multiplex Constructions (UK) Limited v Honeywell Control Systems 
Limited (No. 2) [2007] EWHC 447 

Introduction  

This central issue in this case was whether time had been set at large under the contract.  
Though this is an English decision, a similar approach may be adopted in Australia in the 
future.  The case is also significant in that it distinguishes the important earlier Australian 
decision of Gaymark Investments Pty Limited v Walter Construction Group Limited.11 

Background 

This case arose out of the construction of the new national stadium at Wembley in London.  
Honeywell was subcontracted by Multiplex to design, supply and install the 
communications systems at the stadium.  As a result of delays to the project, Multiplex 
issued three revised programmes to Honeywell in the form of directions under clause 4.2 of 
the subcontract.   

Honeywell commenced three separate adjudication proceedings in relation to the effect 
and costs arising from the issuing of these programmes.  In the first two of these 
adjudications, the adjudicator awarded prolongation costs to Honeywell, finding that the 
programmes constituted a variation instruction.  However, the adjudicator in the third 
adjudication held that because there was no express provision in the subcontract to extend 
time for a variation, time had been put at large 

Multiplex commenced proceedings seeking declarations that time had not been put at 
large. 

Honeywell's defence gave rise to four issues: 

• the 'construction point' – Honeywell contended that any direction under clause 4.2, 
which affects the completion date, puts time at large; 

• the 'operational point' – whether by failing to provide updated programming 
information Multiplex had made the extension of time machinery clause inoperable 
in that Honeywell was prevented from being able to accurately identify the extent of 
delay and so could not comply with the notice requirements; 

                                                      
11 [1999] NTSC 143 (20 December 1999). 
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• the 'Gaymark point' – that even if the contractual mechanism for granting 
extensions of time could still be operated, Honeywell's non-compliance with a 
condition precedent in the relevant clause had put time at large (this argument was 
based upon the decision of the Supreme Court of the Northern Territory of 
Australia in Gaymark Investments Pty Ltd v Walter Construction Group Ltd [1999] 
NTSC 143; (2005) 21 Construction Law Journal 71); and 

• the 'settlement point' – that a settlement negotiated between Multiplex and the 
employer under the main contract had also put time at large. 

This presentation will focus in on the construction point and the Gaymark point. 

Decision 

The construction point 

From his review of the relevant authorities, including Peak Construction (Liverpool) Ltd v 
McKinney Foundations Ltd,12 Justice Jackson derived three propositions: 

• Actions by the principal which are perfectly legitimate under a construction contract 
may still be characterised as prevention, if those actions cause delay beyond the 
contractual completion date. 

• Acts of prevention by a principal do not set time at large, if the contract provides for 
extension of time in respect of those events. 

• In so far as the extension of time clause is ambiguous, it should be construed in 
favour of the contractor. 

As to the last point, His Honour was of the view it must be treated with care.  He suggested 
that where an extension of time clause is ambiguous, the court should lean in favour of a 
construction which permits the contractor to recover appropriate extensions of time in 
respect of events causing delay. 

The construction point related to the fact that clause 11.10 identified a number of relevant 
events in respect of which Multiplex may award an extension of time to Honeywell but there 
was no express reference to directions issued under clause 4.2. 

Honeywell's counsel contended that the absence from clause 11.10 of any express 
reference to a direction under clause 4.2 meant the Multiplex had no power under clause 
11 to extend time in respect of a clause 4.2 direction which affects the completion date.  He 
submitted that a direction lawfully given under clause 4.2 could not be an act of prevention 
within the meaning of clause 11.10.7.   

Justice Jackson was not persuaded by these submissions.  His view was that if Multiplex 
issued a direction under clause 4.2 which constitutes a variation and which leads to 
completion on a later date, then such variation prevents Honeywell from completing on the 
due date.  Thus, such a direction constituted an act of prevention within the meaning of 
clause 11.10.7.  The fact that such a direction was permitted by the contract does not 
prevent it being an action of prevention. 

                                                      
12 [1970] 1 BLR 111. 
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Gaymark point 

Honeywell contended that, even if compliance with clause 11 remained possible, 
nevertheless Honeywell's failure to comply with that clause was sufficient to put time at 
large.  The legal basis for this argument is the Northern Territory decision of Gaymark. 

In the Gaymark decision, the employer claimed liquidated damages against the contractor 
for delay in constructing an hotel in Darwin.  Clause 19.1 of the Special Conditions of the 
contract imposed conditions in respect of giving notice of delay.  Clause 19.2 of the Special 
Conditions essentially provided that it was a condition precedent to any entitlement to an 
extension of time that the contractor comply strictly with the provisions of clause 19.1. 

Justice Jackson referred to the authorities approving of the Gaymark decision and those 
disapproving.  Of particular note was the decision in Peninsula Balmain Pty Ltd v Abigroup 
Contractors Pty Ltd13 where the New South Wales Court of Appeal declined to follow 
Gaymark and preferred the reasoning of Professor Duncan Wallace in his article 
'Prevention and Liquidated Damages: a Theory Too Far' (2002).  Justice Hodgson, who 
gave the leading judgment in Peninsula Balmain, said that: 

 I accept that, in the absence of the Superintendent's power to extend time, even if a claim 
had not been made within time, Abigroup would be precluded from the benefit of an 
extension of time and liable for liquidated damages, even if delay had been caused by 
variations required by Peninsula and thus within the so-called 'prevention principle'. 

Justice Jackson said that: 

Contractual terms requiring a contractor to give prompt notice of delay serve a valuable 
purpose; such notice enables matters to be investigated while they are still current.  
Furthermore, such notice sometimes gives the employer the opportunity to withdraw 
instructions when the financial consequences become apparent.  If Gaymark is good law, 
then a contractor could disregard with impunity any provision making proper notice a 
condition precedent.  At his option the contractor could set time at large. 

In the end however, Justice Jackson distinguished the Gaymark decision on the basis that 
non-compliance with the relevant clause in this case did not expose Honeywell to 
automatic liability for liquidated damages.  Multiplex could only recover in respect of loss or 
damage caused by the default of Honeywell and here the delay was caused by Multiplex.  
Therefore, Honeywell's failure to comply with the notice requirement did not put time at 
large.  

Practical implications 

This decision increases the likelihood that Australian courts will decline to follow the 
decision in Gaymark.  Accordingly, contractors and employers may wish to consider time-
bar provisions in the context of notice requirements for claiming extensions of time and 
cost carefully, during contractual negotiations and when extensions of time are claimed. 

                                                      
13 [2002] NSWCA 211. 
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Quantum Meruit 
Quantum meruit means 'the amount he or she deserves' or 'what the job is worth'.  It is a 
restitutionary action allowing the recovery of reasonable remuneration for services rendered.  A 
claim for quantum meruit may be available where: 

• the defendant requested the services; or 

• the defendant acquiesced in the provision of the services with the knowledge that they 
were not being rendered gratuitously. 

A claim for quantum meruit is categorised as an action in restitution for unjust enrichment.  Like 
other restitutionary claims, a claim for quantum meruit cannot arise where there is a valid and 
enforceable contract between the parties governing payment.   

9. Perum Building & Construction Pty Ltd v Tallenford Pty Ltd [2007] 
WASCA 245 

Introduction 

In this decision, the Western Australian Court of Appeal applied the well-established 
principle that a contractor cannot claim payment for work done on a restitutionary quantum 
meruit basis if there is a valid and enforceable contract governing its right to payment.  

Facts 

The case involved a contract to construct a connecting sewer line between the internal 
plumbing of a development property and the main sewer line.  

The contractor constructed the sewer line using a machine which bored a subterranean 
hole guided by laser operated equipment.  On the first attempt, the hole bored turned out to 
be too high at the end where it was to connect with the main sewer line.  This was a critical 
mistake because the connecting sewer line was designed to rely on gravity.  The mistake 
occurred as a result of errors on the site plan supplied by the principal.   

The contractor subsequently bored a second connecting sewer line at the correct level.  It 
sought to recover the whole additional cost of doing so ($29,130 plus GST), either as 
additional work done pursuant to a subsequent oral contract or on a quantum meruit basis.  
The principal contended that the contractor had to do all things necessary to make the 
sewer connection between the development and the main sewer line. 

The cost of boring the second hole was around $9,000 more than the agreed contract price 
($20,174) because the contractor had to carry out dewatering as a result of the lower level 
of the second hole. 

Dispute 

At first instance in the District Court, the trial judge rejected the contractor's claim for the 
whole $29,130.  He found that the contractor had contracted to produce a result, namely to 
make a sewer connection between the development and the main sewer line and, 
accordingly, the contractor had to bear the cost for the second connecting sewer line 
'subject to the issue of betterment or unjust enrichment'.   
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The trial judge went on to say that, had the contractor been provided with an accurate site 
plan initially, a higher quote for the work would have been submitted and accepted.  He 
held that 'equity and good conscience' required that the contractor be entitled to the 
difference in the cost of the two connecting sewer lines.  He awarded the contractor 
judgment in the amount of $9,296, together with interest and costs. 

Decision 

The principal successfully appealed the judgment to the Court of Appeal (Steytler P, Buss 
JA and Newnes AJA).  

The contractor had contracted to install a sewer line from the development to the main 
sewer line.  Accordingly, the Court of Appeal held that the contractor was only entitled to 
payment of the agreed contract sum for doing so.  The contractor could not claim further 
payment on the basis of a quantum meruit claim because a valid and enforceable contract 
governed the situation.  

It did not matter that the value of the work carried out was greater than the contract price.  
The Court of Appeal emphasised that the contractual allocation of risk was a matter for the 
parties and was determined by the contract.  A restitutionary claim that would subvert or 
undermine the contractual allocation of risk will not be allowed by the courts. 

Further, the Court of Appeal said that the trial judge was wrong to determine the 
contractor's entitlement to payment by reference to abstract notions of 'equity and good 
conscience'.  Recovery on the basis of restitution depends on whether the case falls within 
recognised categories, not on whether the defendant's enrichment is subjectively unjust or 
unfair. 

Practical implications 

This decision confirms the well-established principle that a contractor cannot claim 
payment for work done on a restitutionary quantum meruit basis if there is a valid and 
enforceable contract governing its right to payment.  

Principals in the construction industry will welcome the greater certainty brought by the 
Court of Appeal's statements that contractual allocation of risk will not be circumvented by 
a restitutionary claim based on subjective notions of injustice or unfairness. 
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10. Lumbers v W Cook Builders Pty Ltd (in liq) [2008] HCA 27 

Introduction 

In this case, the High Court of Australia rejected a restitutionary claim made by a builder 
against a property owner.  Although there was no direct contractual relationship between 
the builder and the owner, there was a chain of contractual relationships between the 
parties.  The decision emphasises the courts’ reluctance to interfere where parties have 
entered into arm’s length commercial transactions. 

Background 

In 1993, Matthew Lumbers and his father Warwick Lumbers (the Owners) entered into an 
oral agreement with W Cook & Sons Pty Ltd (Cook & Sons) for Cook & Sons to build a 
house.  

Early in 1994, there was an internal reorganisation of the Cook group of companies.  This 
resulted in another company, W Cook Builders Pty Ltd (the Builder), taking over the 
building side of the business.  The Owners were not informed of the reorganisation and 
continued to make progress payments to Cook & Sons (which then paid these amounts to 
the Builder without the Owners' knowledge).  The house was completed in May 1995.   

The Builder went into liquidation in 1998.   

Dispute 

The liquidators of the Builder commenced court proceedings claiming that the owners had 
not paid the full amount owing for the construction of their house and seeking payment of 
the balance.14 

At first instance, the trial judge rejected the Builder's claim.  However, the Full Court of the 
South Australian Supreme Court reversed this decision and upheld the Builder's 
restitution/unjust enrichment claim.15  The Full Court held that the Builder was entitled to 
payment for the unpaid work calculated on a quantum meruit basis because the Owners 
had freely accepted the incontrovertible benefit of the Builder's unpaid work and it would be 
unconscionable for the Owners to retain that benefit without paying the Builder for it.  The 
Full Court put aside the contract between the Builder and the Owners on the basis that 
Builder had done all the work and that Cook & Sons did not make a claim for any 
outstanding monies, hence giving the Owners a ‘windfall’. 

Decision 

On an appeal by the Builder, the High Court unanimously overturned the Full Court's 
decision.  

                                                      
14 The Builder also claimed against Cook & Sons for the balance; however, it did not comply with an order to provide 
security for Cook & Sons’ costs and those proceedings were stayed. 
15 W Cook Builders Pty Ltd (in liq) v Lumbers (2007) 96 SASR 406 (Sulan & Layton JJ, Vanstone J dissenting). 
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In a joint judgment, Gummow, Hayne, Crennan and Kiefel JJ criticised the Full Court's 
approach in treating the contractual relationship between the Owners and the Builder as 
irrelevant.  Their Honours warned against the risk of applying legal principles, such as that 
of unjust enrichment, at an abstract level.  In this case, applying the principles of unjust 
enrichment would produce a result that conflicted with principles of contract law and would 
re-allocate risks that had been previously accounted for in a valid contract. 

The joint judgment held that the case did not satisfy the requirements for a quantum meruit 
claim because the Owners had not made a direct request to the Builder to undertake the 
works.  The work done by the Builder was at Cook & Sons' request.  Any claim by the 
Builder for quantum meruit therefore lay against Cook & Sons.   

Further, when the relationship between the Owners and Cook & Son was examined, the 
benefit received by the Owners could not be described as a 'windfall' as the Full Court had 
suggested.  The benefit was a result of the bargain made between the Owners and Cook & 
Sons and did not flow from any obligations as between the Owners and the Builder.  

In separate reasons, Gleeson CJ characterised the contractual arrangements as consisting 
of: 

• a head contract between the Owners and Cook & Sons; and  

• a subcontract between Cook & Sons and the Builder.   

Gleeson CJ noted that, in an ordinary building case, a subcontractor does not have a 
restitutionary claim against a property owner and must look for payment to the head 
contractor. 

Gleeson CJ emphasised that the Builder's services were not performed at the Owners' 
request but under the contract between Cook & Sons and the Builder.  Gleeson CJ 
considered that procedural and evidentiary deficiencies with the case made it impossible to 
determine whether the Owners' refusal to pay was unconscionable.  However, he 
concluded that if any parties in the circumstances had been enriched, it was the Owners at 
the expense of Cook & Sons and further, Cook & Sons at the expense of the Builder.   

The key point of the decision was that Builder had no claim against the Owners, because 
to impose an obligation on the Owners to pay the Builder would constitute an alteration of 
the agreements between the parties and the obligations assumed under those agreements. 

Practical implications 

This decision confirms that courts will examine the contractual relationships between the 
parties when determining a restitutionary claim.  The court will not intervene by granting 
restitutionary relief if to do so would overturn an existing contractual allocation of risk. 



 

 

 
 

© 2008 Allens Arthur Robinson, Australia Page 32
 

Legal Professional Privilege 
A series of recent cases provides a timely reminder on the applications and limitations of 
legal professional privilege.  These principles are of interest not only to lawyers (and 
particularly in-house counsel) themselves, but also to companies which advise them.  The 
most important points to arise from the following cases are: 

• There is significant risk associated with publicly disclosing the substance or effect 
of any legal advice, including limited disclosure to a specific third party. Even the 
suggestion that the company has acted in accordance with legal advice (ie without 
saying what that advice is) may be characterised as disclosing the substance of 
the advice and, as such, waive any claim for privilege in it. Such a waiver could 
lead to any advice being compelled to be produced, for instance, to a regulator or 
in the course of court proceedings.  

• The nature of some disputes may place lawyers, particularly in-house lawyers, in a 
position where they are considered not to be sufficiently 'independent' to give 
impartial advice, so that communications to and from those persons may not be 
privileged. 

11. Telstra Corporation  Ltd v Minister for Communications, Information 
Technology and the Arts (No 2) [2007] FCA 1445 

Introduction 

In this case, Telstra claimed legal professional privilege over documents on the basis that 
the author or recipient of the documents was Telstra's internal legal adviser.  The Federal 
Court noted that a party claiming legal professional privilege over documents dealt with by 
internal legal advisers must establish that the internal legal advisers are legal practitioners 
and have a sufficient level of independence to enable them to provide impartial legal 
advice. 

Background 

The applicant, Telstra, was directed to produce certain documents the subject of a notice to 
produce issued by the Minister for Communications, Information Technology and the Arts. 

Telstra wrote to the Minister's solicitors attaching a list of documents falling within the terms 
of the Notice in respect of which Telstra claimed legal professional privilege.  The basis of 
the claim to privilege was that the documents were prepared or received by an internal 
legal adviser to Telstra. 

The issues considered by the Court were: 

whether the documents in question attracted legal professional privilege; and 

if so, whether that privilege had been waived.  
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Decision 

Justice Graham noted that legal professional privilege may be claimed in respect of 
confidential communications passing between a legal adviser and a client where those 
communications were made for the dominant purpose of giving legal advice to the client.  

As observed by the Federal Court in Seven Network Limited v News Limited,16 the 
'dominant purpose test' has particular importance in relation to the position of in-house 
lawyers because they may be in a closer relationship to the management than outside 
counsel and therefore more exposed to commercial aspects of an enterprise. 

Justice Graham stated that in-house counsel will lack the requisite degree of independence 
if their advice is 'at risk of being compromised by virtue of the nature of their employment 
relationship'.17  However, if the personal loyalties, duties and interests of the in-house 
lawyer do not influence the professional legal advice which they give, the requirement for 
independence is satisfied.   

In this case, no evidence was given as to the measure of independence of the legal 
practitioners and their ability to provide impartial legal advice.  While there was sufficient 
evidence to establish that the internal legal advisers were legal practitioners, there was no 
evidence of the roles that the advisers performed within Telstra.   

Accordingly, Justice Graham held that no sufficient claim for legal professional privilege 
was made out, and consequently it was unnecessary to consider the question of whether 
privilege had been waived.  Telstra was ordered to produce the documents for inspection. 

12. Rich v Harrington [2007] FCA 1987 

Introduction 

This case concerns legal professional privilege, and makes two main points: 

• Statements made by a party that it has relied on 'external advice' may be sufficient 
to constitute an express waiver of legal professional privilege. 

• Legal professional privilege will not attach to the advice of in-house counsel unless 
they are considered to be acting as independent advisors. 

Background 

The applicant, Ms Rich, instituted proceedings in the Federal Court of Australia against the 
respondents, past and present partners of PricewaterhouseCoopers (PwC).  In connection 
with these proceedings, the applicant requested that the respondents produce for 
inspection documents over which the respondents claimed legal professional privilege. 

The applicant made the following claims: 

                                                      
16  Seven Network Limited v News Limited [2005] FCA 142, at [4] per Tamberlin J. 
17 At [35]. 
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• the respondents had impliedly waived their privilege to documents recording legal 
advice to management, and requesting such advice, through their pleadings, by 
putting their state of mind in issue; 

• a letter from the respondents' in-house legal advisers lacked the necessary 
independence to maintain a claim of privilege; and 

• a disclosure made by one of the respondents, Mr Edwards, amounted to a waiver 
of legal professional privilege on the basis that there was no common interest 
between Mr Edwards and those to whom he disclosed the advise. 

Decision 

Justice Branson rejected the claim that the respondents waived privilege in documents 
recording legal advice by putting their state of mind in issue. 

Considering the second claim, her Honour found that the respondents had expressly 
waived client legal privilege and that the external legal advice was not of objectively 
independent character to attract the privilege.  It was held that the respondents had 
disclosed the substance or conclusion of external advice received by them and that this 
amounted to express waiver of privilege in relation to that advice.  Her Honour found that 
the content of the claims was such that the personal loyalties and duties of the partners of 
PwC were likely to be engaged.  Therefore the in-house legal office, which was headed by 
a partner of PwC, was not of an objectively independent character necessary to support a 
claim of client legal privilege. 

In relation to the final claim, Justice Branson found that Mr Edwards did not have the 
commonality of interest required as set out in Network Ten Ltd v Capital Television 
Holdings.18  His disclosure to the other partners was for the purpose of exonerating himself 
in respect of the allegations, whereas the interest of PwC at that time was to conduct a fair 
review of the allegations.  However, due to the limited nature of the disclosure and that the 
receivers of the information were under an implied obligation to respect its confidentiality, 
Mr Edwards had not waived his client legal privilege in respect of his external legal advice. 

13. State of New South Wales v Jackson [2007] NSWCA 279 

Introduction 

In considering whether a claim for legal professional privilege was made out, the New 
South Wales Court of Appeal considered whether certain relevant documents were 
confidential, and whether they were created for the dominant purpose of anticipated legal 
proceedings. 

Background 

The respondent, Jackson, was a student who initiated proceedings against the State of 
New South Wales (State) claiming damages in respect of injuries sustained at school.  In 
connection with the proceedings Jackson required the production of various documents.  

                                                      
18  (1995) 36 NSWLR 275. 
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The State claimed client legal privilege over some of the documents, comprising witness 
statements of a student teacher and a student.  The claim for privilege was rejected at first 
instance. 

The State applied for and was granted leave to appeal. By way of notice of contention, 
Jackson sought to uphold the order for the inspection on the ground that the State had not 
made out the requirement for the documents to have been created for the dominant 
purpose of anticipated legal proceedings.  

Decision 

To claim privilege over the documents, the State needed not only to establish that the 
statements were created for the dominant purpose of anticipated legal proceedings but 
also that there was an obligation on the teacher and the witness to keep the statements 
confidential.  The statements had been prepared at the request of the supervising teacher 
in accordance with Department policy.  The forms attached to the policy contained a 
privacy note that stipulated that the information would be used by the Department for the 
purpose of obtaining legal advice as to liability it may have arising out of the incident, and 
for use in any litigation that may eventuate.  

The court found that such references were indicative of the Department's intention to 
confine disclosure to serve its own interest, but did not constitute an obligation to keep the 
contents of the statements confidential.  An understanding that the statements would be 
used if proceedings were commenced did not mean that the statements would be kept 
confidential but that the Department could use them as it saw fit, including by disclosure to 
Jackson or in open court in legal proceedings. For these reasons it was held that the 
documents were not confidential. 

The court found that the documents were brought into existence for the dominant purpose 
of anticipated legal proceedings.  However, as the requirement for the documents to be 
confidential had not been met, the State's appeal was dismissed. 

14. Cadbury Schweppes Pty Ltd v Amcor Limited [2008] FCA 88 

Introduction 

In determining whether a claim for legal professional privilege and public interest immunity 
was made out, Justice Gordon of the Federal Court found that legal professional privilege 
would be waived where the party claiming the privilege could not control the further 
dissemination of relevant documents.   

Background 

Visy Industries Holdings Pty Limited (Visy) and related entities were ordered to pay 
penalties as a result of having colluded with Amcor Ltd (Amcor) to fix prices in the 
cardboard box market.  In related proceedings, the applicant, Cadbury Schweppes Pty Ltd 
(Cadbury), claimed damages against Amcor under the Trade Practices Act 1974 (Cth). 

The ACCC sought to prevent the production of documents discovered by Amcor and Visy 
in the damages proceedings, on the basis that they were subject to legal professional 
privilege and public interest privilege.  The documents were: 
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• witness statements made by Amcor employees to ACCC investigators during 
investigations relevant to the penalty proceeding; 

• witness proofs summarising statements made to ACCC investigators, drafted by 
the ACCC and, at the direction of the Court, filed and served on Visy in the penalty 
proceedings; and 

• specified witness proofs from Amcor employees over which the ACCC claimed 
public interest immunity on the basis that by ensuring the confidentiality of the 
information they provide, cartel whistleblowers are encouraged to come forward. 

Cadbury argued that the claimed privilege either did not exist or had been waived by the 
ACCC. 

Decision 

Justice Gordon found that legal professional privilege existed in the witness statements 
and had not been waived.  The ACCC’s conduct in allowing Amcor and its external 
solicitors to make and retain copies of the statements for the purpose of advising Amcor 
constituted only a limited waiver of that privilege, as the ACCC retained full control of any 
further dissemination of those documents.  

Her Honour found that any legal professional privilege in the first category of witness proofs 
was waived when the documents were filed and served by the ACCC on Visy, as the 
ACCC could no longer control the further dissemination of those documents. 

The ACCC could not establish that disclosure of the specified witness proofs would harm a 
real public interest such as to give rise to public interest immunity. 

Justice Gordon also noted that despite privilege having been waived, Visy’s implied 
undertaking to the court to use the witness proofs only for a purpose relating to the penalty 
proceedings may or may not prevent production of those documents to Cadbury in the 
damages proceeding. The parties were invited to make further submissions as to whether 
the implied undertaking prevented such production, and if so, whether Visy should be 
released from the undertaking. 

15. Esso Australia Resources Pty Ltd v BHP Billiton Petroleum (Bass 
Strait) Pty Ltd [2007] VSCA 224 

Introduction 

In considering whether documents were subject to legal professional privilege, the 
Victorian Court of Appeal found that a party claiming privilege over documents could waive 
that privilege by instigating proceedings that put the contents of those documents in issue. 

Background 

Esso Australia Resources Pty Ltd (Esso) and BHP Billiton Petroleum (Bass Strait) Pty Ltd 
(BHP) entered into a joint undertaking to recover and process hydrocarbons.  The parties 
agreed to be jointly responsible for any expenditure incurred.  Following an explosion and 
fire at the facility, BHP brought a claim against Esso for breach of contract and negligence.  
Esso claimed reimbursement of half its legal costs associated with the explosion and fire.  
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The proceedings were consolidated, and Esso replicated its claim as a counterclaim in the 
consolidated proceeding. 

Upon the ordering of mutual discovery, Esso refused to discover documents relevant to its 
counterclaim, and sought orders that the documents were protect by legal professional 
privilege.  At first instance the Victorian Supreme Court found that Esso had impliedly 
waived the privilege over the documents by acknowledging that nearly all of the documents 
were relevant to both BHP's claim and the counterclaim.   

Esso sought leave to appeal, arguing that the court had erred in concluding that the 
commencement by Esso of its counterclaim was inconsistent with the maintenance by 
Esso of confidentiality in the privileged documents. 

Decision 

The Court of Appeal refused to grant leave to appeal. 

The court held that the principles in Carnell19 had been correctly applied at first instance.  
The relevant test from Carnell was whether Esso's conduct in pleading its claim was 
inconsistent with the maintenance of confidentiality in documents relevant to that claim.  If 
the claim was found to be inconsistent with the maintenance of confidentiality in the 
documents, this would amount to a waiver of the privilege. 

The court noted that the counterclaim put in issue whether the expenditure of legal costs 
fell within the agreement, and determination of that issue depended upon the nature of the 
legal work that had been undertaken.  In making a claim for reimbursement, Esso made an 
assertion about the contents of the documents.  The court found that it would therefore be 
inconsistent for Esso to maintain a claim for confidentiality in respect of them. 

                                                      
19 Mann v Carnell (1999) 201 CLR 1. 
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PART 2: CONTRACTUAL DRAFTING, ARBITRATION AND EXPERT 
DETERMINATION (Gordon Smith) 

Indemnity Clauses 

16. BI (Contracting) Pty Limited v AW Baulderstone Holdings Pty Limited 
[2007] NSWCA 173 

Introduction 

This decision in the New South Wales Court of Appeal dealt with the interpretation of 
indemnity clauses and has significant implications for the drafting of indemnity and 
exclusion clauses in Australian contracts. 

Facts   

A claim was made by a former employee of AW Baulderstone Holdings Pty Limited 
(Baulderstone) who developed mesothelioma as a result of inhaling asbestos while 
working on construction works at the Royal Adelaide Hospital.  Baulderstone brought 
proceedings for contractual indemnity against BI (Contracting) Pty Limited (BI), based on a 
subcontract entered into with BI.   

The Supreme Court of New South Wales considered the interpretation of the indemnity 
clause in the subcontract which stated: 

The Subcontractor shall take out and maintain workmen’s compensation insurance and 
public risk insurance policies in respect of the subcontract works and shall pay all premiums 
thereon and all fees required by any public or local government authority in respect of the 
subcontract works and shall indemnify the builder against all liability relating to the 
subcontract works. (emphasis added) 

It was found at first instance that Baulderstone had complete contractual indemnity based 
on a written subcontract.   

Dispute 

BI challenged the construction of the indemnity clause and argued that the clause did not 
cover Baulderstone's negligence to its own employees. 

Decision 

The appeal was dismissed.  

Justice Beazley stated that the approach of the High Court was to construe clauses strictly 
in the context of the contract as a whole, and, to the extent there existed any ambiguity, to 
construe the indemnity in favour of the party providing the indemnity.   

Justice Beazley noted that the phrase 'all liability' should include liability for negligence, and 
the phrase 'in relation to' was designed to cover anything with a sufficient nexus to the 
subject of the clause.  Her Honour stated that there was no ambiguity in this case to 
warrant the clause being construed in BI's favour.  
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Her Honour decided that the clause was wide enough to cover the damages for which 
Baulderstone was liable to its employees. She noted that it was most likely within the 
contemplation of the parties at the time of undertaking the works that BI should be 
responsible for whatever loss or damage was caused by the carrying out of the works. 

Further, Justice Beazley found it was in the contemplation of the parties that BI should be 
liable for its negligence, notwithstanding that Baulderstone was also negligent.  

The indemnity clause was a risk allocation clause and it was intended to allocate the risk 
for all liability that arose relating to that part of the building works undertaken by a particular 
subcontractor for the asbestos insulation work carried out by it. 

Practical implications 

This decision will have implications for most indemnity clauses.  For example, indemnity 
and exclusion clauses which contain the phrases 'all liability' and 'relating to' will continue 
to be interpreted as contemplating the acts of negligence of the party providing the 
indemnity. 

It is important when drafting to be aware that indemnity clauses will be construed strictly in 
the context of the contract as a whole.  As always, care should be taken to avoid ambiguity, 
because, to the extent that any ambiguity remains, the indemnity is to be construed in 
favour of the party providing the indemnity. 
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17. Tyco Fire & Integrated Solutions Ltd v Rolls-Royce Motor Cars Ltd 
[2008] EWCA Civ 286 

Introduction 

The English Court of Appeal held in this decision that a contractor under a construction 
contract was liable to indemnify its employer for damage to existing structures caused by 
the contractor's negligence, despite a contractual obligation on the employer to maintain a 
joint names insurance for specified perils. 

Facts 

Rolls-Royce Motor Cars Ltd (Rolls-Royce) was building a new manufacturing plant.  Tyco 
Fire & Integrated Solutions (Tyco) was a contractor employed to provide a fire 
management and sprinkler system.  A mains water pipe burst, causing damage both to 
Tyco's fire system (which Tyco repaired) and existing structures within the plant.  For the 
purposes of these proceedings, it was assumed that the burst pipe was caused by Tyco's 
negligence.   

Dispute 

The question for the Court was whether, in the circumstances, Tyco was liable to indemnify 
Rolls-Royce against the damage caused by Tyco's (assumed) negligence.  

The relevant clauses of the contract were: 

13.5 [Rolls-Royce] shall maintain, in the joint names of [Rolls-Royce], the Construction 
Manager and others including, but not limited to, contractors, insurance of existing 
structures, and in the name of the Employer, the Construction Manager, the 
Contractor and his sub-contractors of any tier, insurance of the Works and all work 
executed or in the course of execution and any goods and materials on Site which 
have become the property of the Employer against the risks covered by [Rolls-
Royce's] insurance policy referred to in Schedule 2 (ie the Specified Perils) subject 
to the terms, conditions, exclusions and excesses (uninsured amounts) of the said 
policy. 

2.3 [Tyco] shall: indemnify [Rolls-Royce] against any damage, expense or loss 
whatsoever suffered by [Rolls-Royce] or incurred to any third party to the extent 
that the same arises out of or in connection with any breach of this Contract or any 
negligence or breach of statutory duty on the part of [Tyco] or any sub-contractor or 
supplier or his or any tier. 

18 The rights and liabilities conferred upon [Rolls-Royce] by this Deed are in addition 
to any other rights and remedies it may have against [Tyco] including without 
prejudice to the generality of the foregoing any remedies in negligence. 

Tyco argued that, because the contract provided for joint names insurance under Rolls-
Royce's employer's policy, Tyco was relieved of any liability for its own negligence.  
Essentially, Tyco submitted that one joint-named insured could not recover from another 
joint named insured in respect of the same loss.   
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Decision 

The court found it was possible for an employer and contractor to agree that the joint 
names insurance held by the employer would indemnify the contractor against any liability 
to the employer for the contractor's own negligence.   

In this case, however, the Court found that the parties had not intended to indemnify the 
contractor, despite the requirement that the employer carry joint names insurance.  The 
following reasons were given. 

(a) The wording of clause 13.5 ('others including, but not limited to, contractors') did 
not include Tyco.  The purpose of clause 13.5 was to not to give contractors 
separate liability insurance in respect of the existing structures outside the area 
where the contractor was working.  The joint names insurance was designed to 
protect the contractors in the event that something happened to the existing 
structures, by ensuring that the employer would have the money to repair the 
existing structure and allow the contractors' works to be completed.   

(b) Even if the wording of clause 13.5 had included Tyco, there was nothing in the 
wording of the rest of the contract to suggest that Tyco and Rolls-Royce intended 
to implement a 'special regime' to replace the normal rules of liability between 
contractors and employers.  This was especially true as Tyco was required to 
provide other indemnities in relation to loss suffered by Rolls-Royce.  

(c) Rolls-Royce's obligation to carry joint names insurance extended to certain 
'specified perils', of which a burst water pipe was one.  It did not, however, apply 
where the damage was caused by negligence.  (As Rolls-Royce had not in fact 
obtained the required insurance, the Court was not able to look to the policy to see 
what was actually covered.) 

(d) The provision requiring joint names insurance did not override the rest of the 
contract so as to extinguish Tyco's ordinary liability as a negligent contractor.  The 
contract envisaged that Tyco may be liable to Rolls-Royce, despite the 
requirement that Rolls-Royce have joint names insurance covering both itself and 
contractors.  Thus, the insurer would be allowed to sue the contractor to recover 
the proceeds of the insurance policy.  The right to subrogation must be expressly 
ousted, even when the parties are co-assureds under a joint names policy.   

Practical implications 

While this is an English decision, it will be closely considered by courts in an Australian 
context and it is important for contracting parties to be aware of its implications. 

Parties must take care in drafting provisions which allocate risk in a construction contract.  
Care should be taken to ensure that the insurance and indemnity provisions are consistent 
with each other and that appropriate 'carve-outs' or 'no limitation' clauses are included to 
reflect this.  

If parties intend to exclude liability to the extent that the joint names insurance responds to 
the loss, this must be set out in clear terms.  The contract should also specify how losses 
other than those covered by the joint names insurance will be dealt with.   
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Performance Guarantees 

18. Clough Engineering Ltd v Oil & Natural Gas Corporation Ltd [2008] 
FCAFC 136 

Introduction 

This case highlights the importance of clear drafting in relation to performance guarantee 
clauses in international construction contracts.   

Facts 

An Australian company, Clough Engineering Limited, and an Indian company, Oil & Natural 
Gas Corporation Limited (Clough), entered into a construction contract to develop oil and 
gas fields off the coast of India.  Under the contract, three banks provided performance 
guarantees to Oil & Natural Gas Corporation Ltd (ONGC).20   

Difficulties arose in performing the contract and ONGC elected to terminate the contract, 
alleging breaches by Clough and demanding payment of the guarantees by the banks.  
Clough sought an injunction to restrain the banks from paying the guarantees. 

Dispute 

The main issues in the proceedings were whether: 

• ONGC was entitled to call on the guarantees on a proper interpretation of the 
underlying contract and the guarantees; and  

• ONGC had engaged in unconscionable conduct in contravention of section 51AA 
of the Trade Practices Act 1974 (Cth) by calling on the guarantees because 
Clough's breaches of contract had been caused by ONGC's own breaches. 

Decision 

First instance 

The underlying contract stated that the performance guarantees were payable in the event 
of Clough failing to honour its contractual obligations.  The key interpretation issue was 
whether the phrase 'failing to honour' implied that Clough's alleged breach of contract 
needed to be proven, or whether it was sufficient that the breach had merely been asserted 
by ONGC. 

At first instance, Justice Gilmour held that ONGC was entitled to call upon the performance 
guarantees where it had a 'bona fide belief' that Clough was in breach of the contract.  
Further, his Honour rejected Clough's argument that ONGC's call on the guarantees was 
unconscionable conduct.  He found that some breaches of contract by Clough were 
independent of any breaches by ONGC.  ONGC was entitled to call for payment on the 
guarantees.21   

                                                      
20 Disclosure:  AAR acts for two of the banks who provided the performance guarantees. 
21 Clough Engineering Ltd v Oil & Natural Gas Corporation Ltd (No 3) [2007] FCA 2082 (Gilmour J). 
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Clough appealed to the Full Court of the Federal Court. 

Full Court 

The Full Court (French, Jacobson and Graham JJ) upheld Justice Gilmour's decision. 

The Full Court noted that courts will only restrain a beneficiary from calling on a 
performance guarantee in limited circumstances.  One such circumstance is where the 
underlying contract between the parties clearly restricts the right to call on the guarantee.   

The Full Court agreed with Justice Gilmour that, on a proper construction of the underlying 
contract and guarantees, ONGC was entitled to call on the guarantee even if Clough's 
breach was disputed.  The Full Court said that 'clear words' would be required 'to support a 
construction which inhibits a beneficiary from calling on a performance guarantee where a 
breach is alleged in good faith'.   

In relation to Clough's argument that ONGC acted unconscionably, the Full Court said that: 

… given the commercial purpose of such guarantees [that they be equivalent to cash], 
assuming the absence of fraud, there would seem to be very little, if any, scope for the 
application of equitable doctrines of unconscionable conduct to restrain the exercise by a 
party of its legal rights under such guarantees.   

The Full Court recognised that there may be extreme cases which would merge into the 
area of bad faith exercises of the power, but held that this was not such a case. 

Arbitration issues 

The Full Court also commented on Justice Gilmour's treatment of arbitration, foreign choice 
of law and foreign jurisdiction clauses in the contract. 

In interlocutory proceedings, Justice Gilmour had held that the Federal Court had 
jurisdiction over the proceedings despite these clauses.  His Honour had apparently 
accepted Clough's submission that the parties could not have intended that the foreign 
jurisdiction and arbitration clauses would apply to a Trade Practices Act claim.  On the 
appeal, ONGC contended that Justice Gilmour ought to have given effect to the arbitration 
clause and declined to entertain the proceedings.  The Full Court said that there was a 
'strong argument in favour' of ONGC's contention and it would have been preferable for 
Justice Gilmour to have addressed it as a threshold issue.   
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Best Endeavours, Reasonable Endeavours and Extension of Sunset 
Date 

19. Waters Lane v Sweeney [2007] NSWCA 200 

Introduction 

In this decision the New South Wales Court of Appeal considered the meaning of the 
common contractual term 'all reasonable endeavours'.  This case is of interest for its 
discussion of the difference between 'all reasonable endeavours' and 'best endeavours'. 

Facts   

Waters Lane had entered an agreement with the Sweeneys for the purchase and 
development of the Sweeneys' property.  The agreement obliged Waters Lane to use 'all 
reasonable endeavours' to satisfy certain conditions subsequent by the Sunset Date.  The 
Sunset Date was defined as two years after the commencement of the agreement, 
however, Waters Lane had a unilateral right to extend the Sunset Date by a further two 
years on giving notice to the Sweeneys.  

Waters Lane commenced proceedings against the Sweeneys after being served with a 
notice asserting 11 material breaches of the agreement, one of which was a failure to use 
all reasonable endeavours to satisfy the conditions subsequent by the Sunset Date.  At first 
instance, the trial judge found in favour of the Sweeneys. 

Decision 

Waters Lane submitted that as long as they continued to have a right to extend the Sunset 
Date, the assessment of whether they had used all reasonable endeavours to satisfy the 
conditions subsequent by the Sunset Date needed to take into account the possible 
extension. 

The New South Wales Court of Appeal considered this construction to be meaningless in 
providing a benchmark against which compliance with all reasonable endeavours was to 
be measured for the purposes of the agreement.  

The Court held that at all times the Sunset Date needed to be ascertainable so that there 
was a benchmark for the purpose of compliance with the 'all reasonable endeavours' 
obligation.  Compliance with this obligation at any point was to be measured against the 
Sunset Date as it was at that point fixed and until Waters Lane exercised their right to 
extend it. 

The Court then found that Waters Lane had not used all reasonable endeavours to satisfy 
the conditions subsequent by the Sunset Date as it stood.  The Court held that there was 
no relevant difference between the phrase 'all reasonable endeavours' and the phrase 'best 
endeavours' considered by the High Court in Hospital Products v USSC22 which required a 

                                                      
22 (1984) 156 CLR 41. 
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person 'to do all that he reasonably can in the circumstances to achieve the contractual 
object, but no more'. 

Practical implications 

The implication of this decision is that, at least in New South Wales, there may be no 
practical difference between the obligation to use 'best endeavours' and 'all reasonable 
endeavours'.  Nonetheless, it is important to be aware of the meaning of each of these 
terms when drafting a construction contract, as each case will be considered in the context 
of its particular facts and circumstances. 
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Exclusion of Liability for Breach of Warranty 

20. Paper Australia Pty Ltd v Ansell Ltd [2007] VSC 484 

Introduction 

This decision examines the effect of a purported limitation of liability in a manufacturing 
context.  It is a useful reminder of the broader principles of contractual interpretation in 
respect of exclusion clauses. 

Facts 

The plaintiff, Paper Australia Pty Ltd (Paper Australia) operated a pulp and paper making 
factory.  In August 2000, the defendant, Ansell Ltd (Ansell) contracted to service the 
pressure roller of Paper Australia's paper making machine.  On 7 April 2001, the rubber 
coating on the pressure roller of the machine became dislodged.  This resulted in 
considerable damage to a cylinder of the paper making machine and the machine itself.  
Paper Australia claimed that Ansell (formerly Dunlop Duratray) breached the terms of its 
contract to service the pressure roller and/or was negligent in its service of the pressure 
roller. 

There were three documents relevant to the agreement between the parties to service the 
pressure roller.  First, there was a quotation issued by Ansell which included a purported 
warranty clause and a limitation of liability to the replacement of the roll covering only.   

The warranty clause provided as follows: 

Because of so many conditions existing beyond the control of Dunlop Duratray in the use of 
roll coverings, no warranty as to life or length of service is made.  All roll coverings are 
warranted to be free of defects in material and workmanship.  No claim will be honoured or 
adjustment made on any roll covering after one year from date of invoice or shipment. 

Our liability for breach of warranty is limited to the replacement of the roll covering. 
Consequential damages are not allowed.  

The second document was Paper Australia's purchase order which purported to accept 
Ansell's quotation and contained a statement that paper Australia's 'terms and conditions 
will apply to this order'. 

The third document was a copy of those terms and conditions signed by one of Paper 
Australia's contract managers. 

Dispute 

The major issues for consideration were whether implied terms had been incorporated into 
the contract, and the effect of Ansell's warranty clause in limiting liability.   

Paper Australia argued that the contract was subject to the standard conditions contained 
in the third document, and that there were several implied terms which formed part of the 
contract, including obligations on Ansell to carry out the work with reasonable skill and 
care, and to ensure the materials were fit for their purpose and that the rubber was properly 
treated. 
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Ansell conceded that that the implied terms formed part of the contract but argued that 
those terms were subject to the warranty clause and limitation of liability. 

Decision 

Justice Bongiorno found that Ansell had breached the contract to service the pressure 
roller and was also negligent in the service of the pressure roller.   

His Honour determined that the contract between the parties included the quotation and 
the warranty clause excluding liability, but this was subject to the implied terms.  Although 
the warranty clause formed part of the contract between the parties, Justice Bongiorno held 
that the warranty clause had no effect.  The warranty clause was to be construed according 
to its natural and ordinary meaning in the context of the contract as a whole.  His Honour 
held that, read in this context, the limitation of liability only referred to the replacement of 
roll covering.  Therefore the clause had no effect in limiting liability for defective 
workmanship.   

Once Justice Bongiorno determined that the warranty clause did not apply in excluding 
liability for defective workmanship, his Honour held that Ansell had breached its contract of 
service, as the damage that occurred to the paper making machine was due to a failure to 
exercise reasonable care and skill.  For the same reason, Ansell was also held to be 
negligent in the service of the pressure roller. 

In relation to the damages available, Justice Bongiorno held that Paper Australia was 
entitled to damages assessed on the basis that Ansell's breach of contract and negligence 
in servicing the pressure roller caused the destruction to the paper making machine.  The 
plaintiff was awarded a total of $12.8 million, including damages for material damage, and 
consequential losses including loss caused by delay and lost production and business. 

Practical implications 

This decision reaffirms the importance of accurate and specific drafting when seeking to 
exclude liability for breach of warranty under a contract. 

It is also a timely reminder of the implied terms which may form part of a contract, including 
obligations to carry out work with reasonable skill and care, and ensure the fitness for 
purpose of materials. 
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Exclusion of Consequential Loss 

21. Environmental Systems Pty Ltd v Peerless Holdings Pty Ltd [2008] 
VSCA 26 

Introduction 

This case examined the distinction between 'normal' and 'consequential' loss for a breach 
of contract and held that lost profit was a consequential loss. 

In interpreting exclusion clauses, consequential loss means all loss beyond the normal 
measure of damages and the normal measure of damages is the loss that every plaintiff in 
a like situation will suffer.  Consequential loss will include losses such as lost profit and 
expenses incurred as a result of the breach of contract and does not exclusively equate to 
the second limb of the test in Hadley v Baxendale23 for the recoverability of losses.  

Facts   

Environmental Systems Pty Ltd (Environment Systems) entered into a contract with 
Peerless Holdings Pty Ltd (Peerless) to provide Peerless with a Regenerative Thermal 
Oxidiser (RTO).  The RTO did not perform as specified under the agreement and Peerless 
had to acquire a replacement.   

The contract between the parties contained an exclusion clause limiting Environmental 
Systems' liability for liquidated damages and consequential loss. 

Dispute 

Peerless brought proceedings against Environmental Systems for breach of contract and 
breach of the Trade Practices Act 1974 (Cth) and the Fair Trading Act 1985 (Vic). 

At first instance the judge examined recoverability of losses under the two limbs in Hadley 
v Baxendale, namely: 

1. losses that arise naturally, according to the usual course of things as the result of 
the breach; and 

2. losses contemplated by the parties, at the time that the parties made the contract, 
as being the probable result of the breach. 

The trial judge held that the losses arose 'naturally and directly from the failure of the 
plaintiff to provide an RTO that could perform as intended under the terms of the contract'.  
As a result, they fell under the first limb of the test in Hadley v Baxendale and thus were not 
'consequential loss'.  As such the clause excluding liability for consequential loss did not 
apply to those claims.  The trial judge awarded damages to Peerless.  Environmental 
Systems appealed this decision. 

                                                      
23 (1854) 156 ER 145. 
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Decision 

On appeal the decision was overturned, with the Victorian Court of Appeal unanimously 
holding that the phrase 'consequential loss' should be given its natural and ordinary 
meaning.  

It was held that the 'normal loss' is that which every plaintiff in a like situation will suffer. 
Consequential loss was held to be everything outside the normal loss but still recoverable 
and not too remote.  

As a result the losses in question (being Peerless' claims for $233,560 for the cost of 
labour incurred in attempting to make the RTO operate and, $152,391.06 for the extra 
costs of gas) were held to be 'consequential losses' and therefore excluded by the 
exclusion clause. 

Practical implications 

As the law is not settled in this area, considerable care should be taken when negotiating 
and drafting clauses which exclude or limit liability for consequential loss.  For greatest 
certainty, parties should specifically identify in their exclusion clauses the types of losses 
they wish to exclude.  

Types of loss which might expressly be excluded, in addition to consequential loss 
generally, include loss of revenue, loss of business opportunities, loss of anticipated 
savings and damage to goodwill. 
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Liabilities Arising from Tender Documentation 

22. BMD Major Projects Pty Ltd v Victorian Urban Development Authority 
[2007] VSC 409 

Introduction 

This case considered the entitlement of a contractor to payment under a latent conditions 
clause in a lump sum contract where a discrepancy existed between physical conditions 
described in tender documents and the conditions encountered.   

Facts 

A lump sum price contract for works based on AS 2124 1992 was executed between the 
plaintiff, BMD Major Projects Pty Ltd (BMD), and the defendant, Victorian Urban 
Development Authority (VicUrban), for redevelopment works at a former quarry site. 

BMD alleged that in the course of works it had encountered latent conditions which had 
required it to carry out additional works, use additional and different constructional plant, 
and incur additional costs in performing the works.  

Dispute 

BMD principally claimed additional payment under a latent conditions clause in the 
contract.  BMD also claimed for unjust enrichment, breach of contractual warranties, 
breaches of the Trade Practices Act 1974 (Cth) and other contractual claims.  VicUrban 
counterclaimed.   

BMD claimed for a latent condition on the basis that it contracted to perform the works 
upon an expectation about the physical conditions of the site, which differed materially from 
the physical conditions encountered.  BMD claimed it had given notice of the latent 
condition as required. 

VicUrban argued that discrepancy in the physical conditions of the site between plans 
provided in the tender documents and the area excavated did not constitute a latent 
condition because BMD did not properly examine information produced to it (particularly 
one specific file provided separately to the tender documents).  According to VicUrban, a 
reasonable contractor reviewing the information would have been alerted to possible 
differences in the conditions to those shown in the tender plans.  VicUrban further claimed 
that notice of the latent condition had not been given 'forthwith' as required because BMD 
did not give notice immediately upon becoming aware of the latent condition, and that 
notification was limited to the areas specifically identified in the notice.   

Decision 

Justice Pagone allowed BMD's application for payment under the latent conditions clause.  
BMD was also entitled to repayment of liquidated damages deducted pursuant to the 
agreement, and the return of its bank guarantee.  BMD's other claims were dismissed, as 
was VicUrban's counterclaim.   
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In considering the discrepancy between the physical conditions encountered by BMD and 
those indicated by the plans, Justice Pagone held that the applicable test was an objective 
one, and required consideration of what should reasonably have been anticipated by BMD 
at the time of the tender.  His Honour held that the test required an objective assessment of 
the facts, rather than an analysis of what BMD actually did.  The applicable test was what a 
competent and suitably qualified contractor would expect to encounter by way of physical 
conditions in the execution of the works.  On the evidence, the file reviewed by BMD did 
not contain information in a form that, without more, would make a competent and suitably 
qualified contractor apprehend that the information in the tender plans provided was 
incorrect or needed re-examination.  Without the assistance of expert geotechnical 
engineering advice, BMD would not have apprehended that there was a need to give the 
contents of the file further consideration.  His Honour also held that the context in which the 
file was provided was important, in that it was a single file which was produced to BMD in 
addition to the voluminous and detailed tender documents provided by VicUrban which 
made representations (albeit with cautions as to precision and accuracy) as to the physical 
conditions to be encountered.   Accordingly His Honour did not consider that BMD should 
reasonably have anticipated that there was a discrepancy in physical conditions from those 
shown on the plans to those encountered, even allowing for the qualifications as to 
accuracy conveyed in the tender materials.   

In addition, Justice Pagone held that the requirement to give notice of the latent condition 
'forthwith' was satisfied as BMD had done so as soon as reasonably practicable.  His 
Honour preferred the meaning 'without delay' to 'immediately' as better conveying the 
sense in which the term was used in the contract.  Justice Pagone stressed that notice 
provisions must be construed in accordance with business common sense.  He noted that 
requiring strict compliance with formal, temporal requirements of notification might result in 
contractors neglecting to explore the underlying circumstances of the situation.   

Finally, Justice Pagone held that the notification clause did not require the location of the 
latent condition be identified.  Rather, in considering whether there was a notification the 
question was whether the location was a necessary ingredient to an understanding of the 
latent condition being identified.  In this case it was not.  

Practical implications 

While cases involving latent conditions will often hinge on the specific factual 
circumstances, this decision is a useful reminder that care should be taken in drafting latent 
conditions clauses in construction contracts.  Principals and contractors alike should be 
aware that courts, in assessing whether physical conditions fall outside a latent conditions 
clause, are likely to adopt an objective, fact-based approach.  Under this approach, the test 
is what a competent and suitably qualified contractor would expect to encounter by way of 
physical conditions in the execution of the works, rather than the actual enquiries 
undertaken by the contractor. 
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23. Michael Davies Associates Pty Ltd v Auburn Council [2007] NSWSC 
877 

Introduction 

This case was decided by Justice Bergin in the Supreme Court of New South Wales and 
concerns the level of detail in documentation prepared by architects for use in tendering for 
construction management services for a construction management contract with a 
guaranteed maximum price. 

Facts 

The plaintiff, Michael Davies, was a firm of architects and design managers.  The 
defendants were the Auburn Council and the State of New South Wales on behalf of the 
New South Wales Police Service. 

Michael Davies was retained by the defendants to provide architectural and design 
services for the redevelopment of the Auburn Civic Centre.  It recommended that due to 
time constraints the preferred project delivery method was construction management with a 
guaranteed maximum price (GMP), rather than design and construct.  This changed when 
the acceptable completion dates were relaxed by a number of months, but for political 
reasons within the Council, it was decided to pursue the guaranteed maximum price option 
against Michael Davies' advice.  Michael Davies provided GMP documentation listing 
prices for costs of works.  The defendants used the GMP documentation in the tendering 
process for construction management services, and entered a contract with Austin 
Australia Pty Ltd (Austin) for delivery of the project. 

Dispute 

The project ran over budget and Michael Davies claimed unpaid fees for the provision of 
contract documentation services, design variation and additional fees for adjustment for 
increased costs under retainer.  Alternatively, it claimed quantum meruit for these services.  

Auburn Council and the State of New South Wales cross-claimed, alleging breach of 
retainer by Michael Davies' alleged failure to provide its services with the degree of skill 
and care normally exercised by architects in similar circumstances, and for negligence in 
the provision of professional services on the same basis. This was on the basis that 
Michael Davies' GMP documentation did not set out all the works and materials required to 
complete and deliver the Project, and that Michael Davies failed in its duty to warn Auburn 
Council and the New South Wales Police Service that the GMP documentation might 
expose the defendants to claims for increases in costs beyond the scope of works.  Auburn 
Council and the State of New South Wales also claimed for alleged misleading and 
deceptive representations made by Michael Davies in respect of the GMP documentation 
and other tender documents in breach of section 52 of the Trade Practices Act 1974 (Cth) 
(TPA) (the Cross Claim).  The Cross Claim referred to arbitration proceedings 
commenced by Austin against the defendants for entitlements to payments.24  

                                                      
24 Note: The arbitration was due to be held in 2008. 
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The Auburn Council and the State of New South Wales argued that if Michael Davies's 
GMP documentation had been adequate, Austin's tender price would have been higher 
than $16.9 million, and so they would not have entered into the contract with Austin and 
would not have been exposed to the risk of damages claimed in the Arbitration 
Proceedings.  At no stage did Austin suggest that the state of the GMP documentation was 
causally related to the increased cost of project. 

Decision 

Justice Bergin held that Michael Davies was not entitled to amounts for contract 
documentation as there was no meeting of minds nor agreement to accept Michael Davies' 
fees.  However, Michael Davies was entitled to variation payments as sufficient notice was 
given to Auburn Council and the New South Wales Police Service about the variations, and 
these parties had approved the additional work.  The claim for adjustment of increased 
costs was subject to the outcome of pending arbitration proceedings. 

The defendants' Cross-Claim was dismissed.  The GMP documentation was held to be 
incomplete, not inadequate.  Justice Bergin noted that, as a project delivery method 
(compared with fixed/lump sum), construction management enables fast-tracking of project 
development with concurrent design and construction.  The defendants were aware that 
the GMP documentation was not fully documented, and had rejected Michael Davies' 
advice to proceed with the full documentation and traditional tendering method once time 
constraints had been lifted.  Her Honour also held that Michael Davies was not required to 
give a warning to Auburn Council and the New South Wales Police Service, as there was 
no evidence that the final costs of the project related to the state of the GMP 
documentation.  Michael Davies had warned the defendants that Austin's lower GMP was 
contrived, and that the Austin contract should have included an appropriate clause 
guaranteeing the maximum price to protect the defendants.  The TPA element of the 
Cross-Claim also failed.   

Practical implications 

This decision shows importance of clear communication between principals and architects.  
It also shows the dangers of proceeding with a project in a situation where documentation 
is incomplete. 
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Liability of Statutory Authorities 

24. The State of New South Wales v Bovis Lend Lease Pty Limited 
(formerly Civil & Civic Pty Limited) [2007] NSWSC 1045 

Introduction 

This case raises some interesting points as to the liability of a statutory authority in tort.  
The important point is that a statutory authority which has the ability to protect its interests 
through contract or statute may have difficulty showing that it is owed a duty of care. 

Background 

Sydney Olympic Park Authority (SOPA) brought proceedings as a statutory corporation 
representing the Crown in right of New South Wales and in the name of the State of New 
South Wales against Bovis Lend Lease Pty Ltd (BLL) and Lend Lease Corporation 
Limited.  The claims arose out of the construction by BLL of the Sydney Aquatic Centre at 
Homebush, which suffered from significant defects.  It was BLL's position that any claim, 
either in tort or contract, arising out of those defects was statute-barred.  The proceedings 
were referred to a referee for inquiry.  BLL sought to challenge SOPA's notice of motion 
that the Court adopt the referee's report.   

Dispute 

BLL claimed, among other things, that the referee erred in finding that: 

1. BLL owed a duty of care to Homebush Abattoir Corporation (HAC), a statutory 
predecessor of SOPA; 

2. HCA's rights in tort were transferred to SOPA; and 

3. SOPA's claim in tort was not statute-barred. 

Decision and reasons 

Justice Einstein held that no duty of care was owed as the requisite vulnerability needed for 
a duty of care was not present.  There was no evidence that there was any reliance by 
HAC on BLL, and HAC was in a position to protect its interests through contract or statute. 

His Honour also held that, even if BLL owed a duty of care to HAC, a duty of care is an 
obligation on the party owing the duty and is not a right which can be passed on to 
successors of the party to whom the duty is owed. 
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Arbitration and Expert Determination 

25. Paharpur Cooling Towers Ltd v Paramount (WA) Ltd [2008] WASCA 
110 

Introduction 

In this case, the Western Australian Court of Appeal considered the scope of an 
international arbitration clause.  

Facts 

The contract in question was between an Indian contractor and an Australian principal for 
the contractor to design, supply and supervise the installation of two cooling towers for an 
ammonia plant in Karratha.  The ammonia plant was being constructed by the principal for 
a third party, Burrup Fertilisers Pty Ltd.   

The principal was to pay the final instalment of the purchase price six months from the 
equipment being shipped from India to Western Australia.  Subsequently, the principal also 
agreed to provide a bill of exchange payable to the contractor at that time.  This bill was to 
be accepted by the principal and Burrup Fertilisers. 

When the equipment was received in Australia, the principal and Burrup Fertilisers 
endorsed the bill of exchange, but they both refused to pay when the time for payment 
arrived.  They each contended that they had expressly accepted the bill on the condition 
that it would not be enforced until the principal's claims regarding defects with the 
equipment were addressed.   

Dispute 

The contractor commenced proceedings in the Supreme Court of Western Australia 
seeking payment.  The proceedings were brought: 

1. against the principal for payment under the contract; and  

2. against both the principal and Burrup Fertilisers for payment on the bill of 
exchange. 

The contract between the principal and the contractor contained a dispute resolution 
clause, clause 22, which gave the principal sole discretion to determine whether the parties 
would litigate or arbitrate an unresolved 'dispute'.  The contract defined 'dispute' broadly as: 

a dispute or difference between the parties as to the construction of the Contract or as to 
any matter or thing of whatsoever nature arising, whether antecedent to the Contract and 
relating to its formation or arising under or in connection with the Contract, including any 
claim at common law, in tort, under statute or for restitution based on unjust enrichment ... 

The principal referred all matters in issue between it and the contractor to arbitration under 
clause 22 and applied to the Supreme Court for a stay of the contractor's proceedings,25  

                                                      
25 Pursuant to section 7 of the International Arbitration Act (Cth), section 53(1) of the Commercial Arbitration Act 1985 (WA) 
or the inherent jurisdiction of the court. 
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insofar as the proceedings related to it, pending the determination of the relevant issues by 
arbitration.  (It was not contended that the portion of the proceedings against Burrup 
Fertilisers should be referred to arbitration as Burrup Fertilisers was not a party to the 
arbitration agreement.) 

The contractor accepted that its claim against the principal under the contract should go to 
arbitration.  However, it contended that its claim against the principal in relation to the bill of 
exchange did not fall within the scope of the arbitration clause. 

Decision 

The Court of Appeal (Steytler P and Newnes AJA) held that the dispute between the 
principal and the contractor in relation to the bill of exchange was not a dispute within the 
meaning of clause 22 of the contract.  

In their Honours' view, the reference to 'a dispute or difference between the parties' in the 
definition of dispute was intended to apply to a dispute involving only the parties to the 
contract; it was not intended to apply to a dispute which also involved the liability of a 
stranger to the contract, namely Burrup Fertilisers.   

The Court of Appeal reasoned that the parties to the contract would hardly have intended 
that in such circumstances rather than being determined in one judicial forum, the liability 
of each acceptor of the bill of exchange (i.e. the principal and Burrup Fertilisers) would be 
dealt with in separate forums, one judicial and one arbitral, with all of the potential 
difficulties and additional costs involved.   

Accordingly, the contractor could litigate the bill of exchange portion of its claim against the 
principal in the Supreme Court proceedings despite the principal's election to arbitrate 
under clause 22 of the contract. 

Practical implications 

The Court of Appeal's decision arguably goes against the general trend of recent Australian 
and English authorities towards a broad or 'liberal' interpretation of the scope of arbitration 
clauses.26  

If contracting parties wish to avoid an outcome in line with the Court of Appeal's decision, 
they should draft their arbitration clause to clearly indicate that the involvement of a third 
party in a possible dispute between them is not intended to affect the application of the 
clause to that dispute.   

Where third parties may be involved in disputes between the contracting parties, the 
contracting parties should also consider entering into agreements to arbitrate with the third 
parties, including agreeing to consolidate proceedings that are commenced if they involve 
similar issues. 

                                                      
26 See, e.g. Comandate Marine Corp v Pan Australian Shipping Pty Ltd (2006) 157 FCR 45 in which the Full Federal Court 
held that an international arbitration clause will be given a 'liberal construction and content' if the wording of the clause is 
'capable of broad and flexible meaning'. 
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26. Northbuild Construction Pty Ltd v Discovery Beach Project Pty Ltd 
[2008] QSC 160 

Introduction 

Construction contracts often contain dispute resolution clauses that provide for expert 
determination as an alternative or precursor to litigation or arbitration.  The purpose of 
these clauses is to allow parties to resolve disputes in ways that avoid the formality and 
cost of arbitration or litigation.  

This case examines the circumstances in which an expert's conduct might cause an expert 
determination to become an arbitration.   

Facts 

Northbuild Construction Pty Ltd (Northbuild) and Discovery Beach Project Pty Ltd entered 
into a contract under which Northbuild would carry out construction work.  Under the 
contract, Northbuild referred several disputed matters, some involving questions of fact, 
law and quantum, for expert determination.  

Clause 13 of the contract provided that if a dispute was not resolved in a certain period of 
time, the dispute would be referred to arbitration, unless the party that lodged the notice of 
dispute elected to have the dispute determined by expert determination.  Clause 13 also 
provided that, except to the extent that the process for expert determination under the 
contract provided otherwise, 'the expert will not act as an arbitrator'.  Schedule 26 of the 
contract set out the 'Rules for expert determination'.  Rule 2 of Schedule 26 stated that 'the 
expert ... may require from either party further information as the expert sees fit'.  

The contract further stated that experts were not bound by the rules of evidence and could 
make the their determination on the basis of information received or their own expertise.  
This process could be modified by agreement of the parties and the expert. 

The experts and the parties agreed that the experts should determine at least some of the 
matters that involved questions of fact, law and quantum.  The experts and the parties also 
agreed that if oral evidence was required, the parties would accept the decision of the 
experts as to whether witnesses would be cross-examined by the opposing party.  The 
experts made a direction allowing cross-examination of witnesses by the opposing party.   

Dispute 

Northbuild argued that, in making the cross-examination direction, the experts were acting 
as arbitrators as opposed to experts, or that, were the cross-examination direction to be 
implemented, the experts would be acting as arbitrators.  Two specific issues fell for 
consideration by the court at first instance: 

1. whether experts had the power to direct that witnesses be cross-examined; and  

2. whether the cross-examination direction changed the process from an expert 
determination to an arbitration.  
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First instance decision27 

At first instance, Justice Mullins found that the experts did have the power to direct that 
witnesses be cross-examined, and that the cross-examination direction did not change the 
reference to the experts from an expert determination to an arbitration.  

In answering the first question, her Honour held that Rule 2 gave the experts power to 
question witnesses.  Further, the agreement of the parties to accept a cross-examination 
direction from the experts meant that, when the direction was in fact made, the parties had 
granted to the experts the power to cross examine witnesses.  

In answering the second question, Justice Mullins examined the nature of expert 
determination and arbitration.  She noted that the label which parties apply to a dispute 
resolution process does not necessarily determine whether the process is an arbitration or 
an expert determination, and there is no restriction on the nature of the disputes that 
parties can agree will be the subject of expert determination.   

Her Honour observed that arbitrations are easier to characterise than expert determination.  
Arbitrations are generally established by written agreements that satisfy the requirements 
of legislation regulating arbitrations, whereas expert determinations, not being regulated by 
statute, are governed by the terms of the contract between the parties and the expert. 

Her Honour identified the indicia of arbitrations as follows:  

• there is a dispute;  

• the dispute has been remitted by the parties to a person for resolution in a manner 
that requires the exercise of a judicial function;  

• where appropriate, the parties must have had the opportunity to present evidence 
and submissions; and  

• the parties have agreed to accept the decision of the person to whom they have 
remitted the dispute.  

Justice Mullins emphasised that arbitration requires that a decision maker act judicially.  In 
contrast, while experts were not bound to act judicially, experts might act judicially if doing 
so was not precluded by the terms of the agreement under which they are retained.  

Her Honour noted that while the process proposed by the experts in some respect 
resembled an arbitral process, this did not mean the experts would be acting as arbitrators 
because the proposed process came about as the result of the implementation of the 
powers granted to the experts under the contract. 

Justice Mullins held that nothing in clause 13 precluded from resolution by expert 
determination disputes that raised questions about the credit of witnesses.  Clause 13 
contemplated that disputes arising under the contract may be suitable for both arbitration or 
expert determination.  It did not limit the nature of the disputes that could be determined by 
expert determination.  

                                                      
27 Northbuild Construction Pty Ltd v Discovery Beach Project Pty Ltd [2007] QSC 206. 
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Further, her Honour said that the fact that the experts sought to cross-examine witnesses 
did not mean that the experts would be acting as arbitrators because the experts, while 
having the discretion to allow the cross-examination of witnesses, were not obliged to do 
so.  Her Honour emphasised that the process of expert determination does not necessarily 
preclude experts from cross-examining witnesses. 

Court of Appeal 

Northbuild appealed to the Queensland Court of Appeal.  The majority (Justice Muir, 
Justice MacKenzie agreeing) dismissed the appeal.  Justice Atkinson dissented. 

The key question on appeal was whether the process had changed from an expert 
determination to an arbitration as a result of the change in procedure allowing the experts 
to hear expert evidence and to permit cross-examination.   

Justice Muir considered that the unchallenged findings at first instance established that: 

• there was a legally binding agreement which added a provision to the contract to 
the effect that the experts could, at their discretion, permit cross-examination 
(cross-examination agreement); and 

• the cross-examination agreement did not vary the contract by excluding the 
operation of other provisions, such as those stipulating that: 

• 'the expert will not act as an arbitrator' (clause 13.4.2.4); and  

• 'the expert is not bound by the rules of evidence and may make the 
expert's determination on the basis of information received or the expert's 
own expertise' (Rule 6(d)). 

Justice Muir considered that it was apparent that the original words of clause 13.4.2.4 and 
the Rules in Schedule 26 disclosed an intention that the parties were to act as experts and 
not as arbitrators.  The relevant question was whether a change in that clearly expressed 
intention could be detected in the cross-examination agreement even though the parties 
did not expressly vary these provisions by deleting any of them.   

Justice Muir examined the differences between the processes of expert determination and 
of arbitration.  However, he stressed that either one may have characteristics of the other.  
Further, it is necessary to consider all relevant terms of the agreement in order to ascertain 
the true character of the process contemplated by an agreement; it is impermissible to 
focus on the experts' ability to permit cross-examination to the exclusion of all else. 

Justice Muir concluded, on an examination of the circumstances, that the cross-
examination agreement did not change the expert determination agreement into an 
agreement to arbitrate.  He relied on the following circumstances in coming to this 
conclusion: 

• the experts were not obliged to permit cross-examination by the terms of cross-
examination agreement; 

• any cross-examination permitted would not necessarily be of the nature of a cross-
examination in a judicial proceeding, given that the experts were not bound by the 
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rules of evidence and had a broad discretion over the processes they were to 
follow; 

• the experts were entitled to obtain information from any source and cross-
examination, if permitted, was merely another means of obtaining information; 

• the cross-examination agreement resulted from discussions about procedural 
matters (which was highly relevant to the question of what a reasonable person 
would have understood its words to mean); 

• arbitration was something which the parties had expressly decided against in the 
contract; 

• there was no discussion between the parties and the experts about the exclusion 
or alteration of clause 13 or Schedule 26 in connection with the permitting of cross-
examination, which suggested that it was unlikely that their intention was to 
fundamentally change the powers and role of the experts; and 

• the right to undertake independent investigations without disclosing them to the 
parties was not part of a judicial process (this being an indicia of arbitration). 

Justice Atkinson dissented in this case.  She considered that the 'experts' had bound 
themselves to conducting an inquiry in the nature of a judicial inquiry by deciding to reach 
their decision after hearing evidence, permitting cross-examination and deciding questions 
of credit.  In her opinion, the experts had effectively abandoned any right to informal 
determination, to hear evidence in the absence of parties or decide the matter without 
giving the parties the opportunity to make submissions, to undertake independent 
investigations and rely solely on their own expert opinion.  In her opinion, the 'experts' were 
therefore acting as arbitrators. 

Practical implications  

The implication of this decision is that although witness cross-examination is commonly 
associated with arbitration and litigation, the process of expert determination can include 
witness cross-examination if the contract between the parties and the expert so allows.  

Given that expert determinations are a creature of contract, if parties do not wish witnesses 
to be cross-examined as part of an expert determination, it is necessary to ensure that 
dispute resolution clauses are drafted accordingly.  

However, appropriate drafting of dispute resolution clauses can help preserve the benefits 
of expert determinations by helping to prevent these determinations being characterised as 
arbitrations.  Parties should carefully consider the powers they wish to grant an expert to 
ensure that these clauses are not found to be uncertain and to provide the expert only with 
the powers the parties want the expert to have.   
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27. Oil Basins Limited v BHP Billiton Limited & Ors [2007] VSCA 255 

Introduction 

This decision saw an arbitral award set aside for error of law and technical misconduct on 
the part of the arbitrators. 

Facts 

A royalty agreement provided that BHP Billiton (BHP) pay to Oil Basins Limited (OBL) an 
overriding royalty of 2.5% of the gross value of all hydrocarbons produced and recovered 
by the company.  However, in respect of hydrocarbons recovered in an area known as 
Blackback, BHP argued that, because the area was not discovered by a successor or 
assign of BHP, the royalty agreement did not apply.  An arbitration held that BHP were 
liable to pay OBL the overriding royalties that remained unpaid. 

BHP challenged this decision before the Victorian Supreme Court on two grounds: 

1. that the reasons given by the majority arbitrators were so manifestly inadequate as 
to constitute an error of law; and 

2. that the majority arbitrators' failure to consider and adjudicate upon substantial 
submissions and evidence relied upon by BHP amounted to technical misconduct.  

Justice Hargrave set aside the award, finding that there was an error of law constituted by 
a failure to give adequate reasons in the same form as required by a judge and that a 
failure to properly consider submissions and evidence constituted technical misconduct. 

Dispute 

OBL appealed the lower court decision on the same two grounds, seeking to reinstate the 
majority arbitrators' original award.  

Decision 

The Court of Appeal dismissed the appeal, upholding the trial judge's findings on both 
grounds. 

The trial judge had held that the majority arbitrators' decision failed to determine whether 
the term was a technical one as understood in the industry or not, and that the reasons 
were therefore inadequate.  OBL contended that the trial judge had erred in finding that the 
reasons required to be given by the Tribunal under s29(1)(c) of the Commercial Arbitration 
Act 1984 (Vic) (Act) were inadequate.  The Court of Appeal agreed with the trial judge's 
findings that the majority arbitrators did not properly identify which evidence before them 
led to the making of their decision, nor give reasons for preferring it to the substantial body 
of expert evidence that was presented in the alternative.  The reasons required were those 
of a 'judicial standard'. 

The Court of Appeal held that had the majority arbitrators set out the reasoning which led 
to their findings, it may have become apparent that their reasoning was incapable of 
supporting their conclusion and that the ultimate result should have been different. 
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OBL also argued that even if there were an error of law (in failing to provide sufficient 
reasons) that it did not warrant setting the award aside.  The Court of Appeal disagreed.  
The Court held that English authorities advanced by OBL were not of assistance, as the 
English Commercial Arbitration Act differed greatly from the Act.  The Court of Appeal 
found that it would have been appropriate to submit the matter for redetermination, but as 
this was not possible due to the death of one of the arbitrators, it was appropriate to have 
the award set aside.  

The Court of Appeal dealt briefly with the further contention that the majority arbitrators' 
actions did not amount to technical misconduct.  It was noted that not every error of law 
committed by an arbitrator would amount to misconduct, and that not every act of 
misconduct would amount to an error of law, however as the error of law was failing to 
include reasons the Act required to be included, it was both logical and appropriate to 
regard the omission as constituting technical misconduct.  

Practical implications 

Given the uniform nature of Commercial Arbitration legislation in Australia, this decision will 
be of interest to parties involved in arbitrations in Western Australia.  The decision 
demonstrates some grounds on which the result of an arbitration might be challenged, and 
gives some guidance on the requirements of section 29(1)(c) of the Commercial Arbitration 
Act 1985 (WA). 
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28. Nouvelle Homes Pty Ltd v G & M Smargiassi [2008] WASC 127  

Introduction 

The Commercial Arbitration Act 1985 (WA) contains mechanisms for parties to challenge 
an arbitrator's award in respect of a building dispute.  This recent decision of the Supreme 
Court of Western Australia considers whether there was an error on the face of an award in 
relation to delay damages, damages for distress and inconvenience, and costs orders. 

Facts 

A building dispute between the builder and the owners of a house was referred to 
arbitration.  The builder claimed for the balance of the contract price due from the owners.  
The owners denied that the balance was owing28 and counterclaimed in relation to defects 
in the works.   

In his final award resolving the dispute, the arbitrator found that the owners did owe the 
builder the balance of the contract price.  However, he found that the owners were entitled 
to damages for unremedied defects, delay damages and damages for distress and 
inconvenience.  He also made costs orders against the builder.  The overall result was an 
order that the builder pay the owners a sum of $111,585.05. 

Dispute 

The builder applied to the Supreme Court for leave to appeal against the arbitrator's award, 
and to have the award set aside for misconduct on the part of the arbitrator. 

The builder argued that the arbitrator had erred in law in awarding delay damages, in 
awarding damages for distress and inconvenience, and in his decision on costs.  The 
builder also alleged that the arbitrator had charged excessive fees for the arbitration. 

Decision 

1. Application for leave to appeal 

Under section 38 of the Commercial Arbitration Act 1985 (WA), the Supreme Court can 
grant leave to appeal on a question of law arising out of an arbitrator's award if satisfied 
that: 

• having regard to all the circumstances, the determination of the question of law 
concerned could substantially affect the rights of one or more parties to the 
arbitration agreement;29 and 

• there is a manifest error of law on the face of the award.30 

                                                      
28 They claimed that the works had not reached practical completion and that they had validly terminated the contract on   
16 September 2003 by notice.  Alternatively, if the balance was owing, they claimed to be entitled to set off the costs of 
rectification of defects with the building. 
29 Section 38(5)(a). 
30 Section 38(5)(b)(i).  Or, alternatively, if there is strong evidence that the arbitrator or umpire made an error of law and that 
the determination of the question may add, or may be likely to add, substantially to the certainty of commercial law:    
section 38(5)(b)(ii).  This ground was not pressed in the present case. 
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Justice Beech granted the builder leave to appeal under section 38 in relation to an error of 
law regarding the award of delay damages, but denied leave in relation to the other alleged 
errors.   

Delay damages 

The arbitrator found that the works had reached practical completion on 16 September 
2003.  However, he awarded the owners delay damages until the later date of 1 November 
2006, which was the date on which the builder completed particular rectification work that 
had been directed in an interim award.   

Justice Beech found that the arbitrator had made a manifest error of law in awarding delay 
damages beyond 16 September 2003 because the owners were entitled to damages for 
delay in achieving practical completion under the contract.  Justice Beech reduced the 
delay damages accordingly. 

Damages for distress and inconvenience 

The builder alleged a number of errors in the arbitrator's award of damages for distress and 
inconvenience.  Justice Beech was not satisfied that the builder had demonstrated that any 
of these errors constituted a manifest error of law on the face of the award.  

Justice Beech rejected the proposition put forward by the builder that the only circumstance 
in which damages for disappointment and distress could be awarded was where the 
contract was one the object of which is to provide enjoyment, relaxation or freedom from 
molestation.31  His Honour found that, in principle, such damages may be recoverable for 
breach of a building contract if the disappointment and distress proceeds from physical 
inconvenience caused by the breach.32   

The builder also argued that, if anything, the arbitrator had awarded damages for distress 
and inconvenience caused by the builder's conduct in and following the arbitration 
proceedings rather than by breach of contract by the builder and this was improper.  
Justice Beech was not satisfied that the arbitrator's reasons revealed a manifest error of 
law in this regard.  An award of damages for distress could, in principle, take account of 
distress arising after the termination of a contract and in the course of an arbitration.  The 
relevant question was whether, applying common sense to the facts of the case, the 
builder's breach of contract caused this distress and inconvenience.  It was difficult for 
Justice Beech to conclude that there was a manifest error on the face of the award on this 
causation question, given that it was fact-sensitive and not all the circumstances of the 
case were available, and given also that it was also a question upon which reasonable 
minds may differ.   

Justice Beech also rejected an argument by the builder that there was a manifest error of 
law regarding the quantum of the distress and inconvenience damages.  His Honour noted 
that the discretionary nature of the assessment of damages makes it difficult to 
demonstrate a manifest error of law on the face of the award in this regard. 

                                                      
31 This argument was said to be based on the High Court decision in Baltic Shipping Company v Dillon (1992) 176 CLR 344. 
32 Justice Beech relied on Baltic Shipping Company v Dillon (1992) 176 CLR 344; Thorpe v Lochel (2005) 31 WAR 500 and 
Boncristiano v Lohmann [1998] 4 VR 82. 
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There was one aspect of the award of distress and inconvenience damages which caused 
Justice Beech some concern.  The arbitrator had awarded damages for the distress and 
inconvenience suffered by the owners' children, who were not parties to the building 
contract or to the arbitration.  Justice Beech noted that this award was difficult to reconcile 
with conventional principles of contract law, including privity of contract.  However, he 
stressed the general principle that the award of an arbitrator should be viewed holistically 
and not with an overly critical or technical eye and found that it was arguably open to the 
arbitrator to take into account distress and anxiety of the owners arising from the 
inconvenience and distress suffered by their children.33 

Costs 

Justice Beech noted that costs orders are essentially discretionary and it would take a 
glaring error or omission for an arbitrator's costs order to fall within the terms of 
section 38(5) so as to attract leave to appeal.  He was not satisfied that any error of this 
nature had been identified. 

2. Application to set aside the award 

Under section 44 of the Commercial Arbitration Act, the Supreme Court may set aside an 
arbitrator's award where there has been misconduct on the part of the arbitrator. 

The builder argued that the alleged errors made by the arbitrator34, together with alleged 
charging of excessive fees for the arbitration, amounted to misconduct on the part of the 
arbitrator.   

Justice Beech held that these matters fell well short of constituting misconduct.   

Justice Beech said that he could not determine whether the fees charged were so grossly 
excessive as to amount to misconduct on the limited material before him.  Further, he 
doubted whether the charging of grossly excessive fees would even constitute a proper 
foundation for setting aside the  arbitrator's award under section 42, given that the 
arbitrator's award did not include the fixing of his fees. 

In relation to the alleged errors made in the award, the builder relied on the test suggested 
in the Court of Appeal decision of Gebauer Nominees Pty Ltd v Cole [No 2].35  The Court of 
Appeal suggested that an error made in the course of an arbitration proceedings could 
constitute misconduct where the error indicated some impropriety, partiality or general lack 
of capacity such that a reasonable person would not longer have confidence in the 
arbitrator's ability to come to a fair and balanced conclusion on the issues.36   

                                                      
33 In any event, this head of damages only comprised $7,000 and, in the context of the arbitration as a whole, Justice Beech 
was not satisfied that the determination of the questions of law arising from the award to the children could substantially 
affect the rights of the parties to the arbitration. 
34 In relation to the delay damages, the distress and convenience damages and the costs orders. 
35[2008] WASCA 41 at [65]. 
36 This comment was made in the context of section 44 of the Commercial Arbitration Act 1985 (WA) which provides the 
Supreme Court with the power to remove an arbitrator from proceedings.  Misconduct is also a ground upon which an 
arbitrator can be removed. 
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Justice Beech was of the opinion that this test only applied to an error made in the course 
of the proceedings, not an error made in an arbitrator's final award.  In any event, his 
Honour held that the alleged errors fall well short of meeting that test. 

Practical implications 

This decision of the Supreme Court of Western Australia emphasises the difficulty in 
successfully challenging an arbitrator's award through judicial review.   

Of particular note is Justice Beech's refusal to grant leave on the ground relating to the 
award of damages for distress and inconvenience. 
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Recent Developments in Commercial Arbitration 
1. New IAMA fast-track rules    

On 1 June 2007, the Institute of Arbitrators and Mediators Australia (IAMA) 
launched it Fast Track Arbitration Rules, which aim to reduce the costs associated 
with arbitrations and provide the parties with quick determinations.  Under the fast 
track process, the arbitration must be completed within 120 days and the arbitrator 
is to make an award within 150 days after the arbitrator accepts an appointment 
and enters on the reference as the arbitrator.  There are limited rights of extension 
and the parties may decide by agreement to modify the procedures or timeframe of 
the arbitration. 

2. International Arbitration 

(a) New SIAC rules 

A new set of rule governing the Singapore International Arbitration Centre 
came into effect on 1 July last year.   

The rules affect parties with contracts connected with Asia where 
arbitrations are to be conducted in accordance with the SIAC rules.  The 
purpose of the new rules is to 'improve the efficiency in the resolution of 
international commercial disputes through the consolidation of 10 years of 
experience in case administration and adopting best practices in 
institutional arbitration'.   

The previous edition of the SIAC Rules was introduced almost 10 years 
previously.  Significant changes introduced by the new rules include: 

• amendments to the method of appointment of arbitrators;  

• the introduction of a 'memorandum of issues' to be agreed by the 
parties and arbitrators;  

• increased scrutiny of awards; and  

• changes to the method of calculating arbitrator's fees. 

(b) Singapore arbitration concessions 

Singapore is recognised as a leading centre for international arbitration 
work, with a reputation for reliability, efficiency and neutrality.  In 2008, the 
Singaporean Ministry of Law has embarked on two new developments that 
will add to the attractiveness of Singapore as a venue for international 
arbitration: 

(i) a tax incentive for law practices carrying out international 
arbitration work with hearings in Singapore; and 

(ii) a work pass exemption for those entering Singapore for arbitration 
and mediation services. 
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(c) Mainland China to recognise Hong Kong ad hoc arbitration 

Until recently there had been a persistent question as to whether 'ad hoc' 
(as opposed to 'institutional') arbitral awards made in Hong Kong are 
enforceable in Mainland China.  Generally, Chinese courts are required to 
enforce awards from foreign ad hoc arbitrations in accordance with the 
New York Convention or, in the case of awards made in Hong Kong, the 
'Memorandum of Understanding on the Arrangement concerning Mutual 
Enforcement of Arbitral Awards between the Mainland and the Hong Kong 
Special Administrative Region'. 

In October 2007, China's Supreme People's Court confirmed that awards 
made in ad hoc arbitration proceedings in Hong Kong are enforceable in 
Mainland China. 

The Hong Kong International Arbitration Centre is an increasingly popular 
venue, and Chinese recognition of its arbitral awards, will be a further 
incentive for parties to conduct arbitration in the Hong Kong Special 
Administrative Region. 




