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Introduction

Although there continue to be a number of significant decisions concerning the operation of the 
security of payment legislation in each of Australia’s States and Territories, in 2011 there have 
also been some significant decisions on ‘substantive’ construction issues and in the areas of 
expert determination and dispute resolution.

Contractual interpretation 
and effect
The way the courts approach 
contractual interpretation is 
constantly evolving and developments 
this year in this field are no exception. 
Highlights include the courts’ 
approach to ‘good faith’ in Strzelecki 
and ‘best endeavours’ in Process 
Minerals late last year. 

We also saw practical guidance 
provided by the Supreme Court of 
NSW in the FMT Aircraft case on 
when a principal may call upon the 
security provided under a contract, 
in particular assisting in clarifying the 
meaning of the phrase ‘any claim 
or entitlement’ when used in a term 
entitling the principal to call upon the 
security. 

Not dissimilarly, the Supreme Court 
of Queensland affirmed that there are 
very limited circumstances in which a 
court will interfere with the calling on 
an unconditional bank undertaking, 
as seen in the Ceresola TLS case.

The Victorian Supreme Court’s 
decision in IPEX ITG Pty Ltd (in liq) 
examined closely a tender issued 
by the Victorian Government and 
provides important guidance as to 
when a process contract will be 
established and how a breach of such 
an agreement can be avoided,

Chapter One provides a snapshot 
of each of the cases we found most 
interesting this year on the subject of 
contractual interpretation and effect, 
and their practical implications.

Partners Michael Hollingdale 
and Nick Rudd spoke to 
Boardroom Radio about 
the major construction law 
issues of 2011 and the 
trends for 2012.
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Introduction

Security of payment 
legislation
There are material differences 
between the security of payment 
statutes in each state and territory, 
and these differences must be borne 
in mind when assessing the impact of 
a decision made in a state or territory 
different to the one in which your 
project is located.

The adjudication process continues 
to grow in significance. Official 
figures kept by the State appointing 
authorities confirm that indicative 
2011 adjudication application figures 
have increased on 2010 figures. 
The South Australian Building and 
Construction Industry Security of 
Payment Act came into force in 
December this year, so it will be 
interesting to see what impact it 
will have on the South Australian 
construction law landscape.

Although there are material 
differences between the legislation 
in each state and territory, the recent 
Victorian decision in Dura (Australia) 
Constructions Pty Ltd that privilege 
does apply to documents prepared 
in anticipation of adjudications is 
likely to be applied across the nation. 
The importance in the differences 
between the legislation in the various 
jurisdictions was highlighted in the 
Victorian decision of Seabay, which 
confirmed that liquidated damages 
could not be deducted by a principal 
in a payment schedule under the 
Victorian legislation. The recent 
decisions in Western Australia in the 
Perrinepod and Re Graham Anstey-
Brook cases continue a theme in 
which courts in New South Wales and 
Victoria have set out when a court 
may use administrative law principles 
to review decisions of adjudicators.

We look at the notable cases in this 
field in Chapter Three.

Legislative developments
This year, draft model legislation 
to reform Australia’s proportionate 
liability laws was released for 
public consultation by the Standing 
Committee of Attorneys-General. 
The model legislative proposals 
are intended to reform the current 
national system of proportionate 
liability to make it more consistent 
and workable. In general terms, the 
effect of the proposals will make it 
easier for multiple defendants to 
attract proportionate liability to claims 
made against them.

2011 also saw the implementation of 
the new State Commercial Arbitration 
Acts in Australia, with each State at 
a differing stage of finalisation. As 
this legislation is enacted, it will be 
interesting to see whether it achieves 
its aim of revitalising arbitration in 
Australia and the approach of the 
courts to the legislation, particularly 
the appeal provisions.
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Introduction

Western Australia also saw significant 
reform to building regulation by way 
of four Acts to which the Western 
Australian Parliament has assented. 
The reforms should create a simpler 
system for building regulation, 
largely overseen by the new 
Building Commissioner and Building 
Commission. Important reforms 
include: 

•	 the	abolition	of	the	Builders’	
Registration Board and Building 
Disputes Tribunal;

•	 the	consolidation	in	the	Building	
Commission of various functions 
relating to:

•	 the	registration	of	building	
service providers; 

•	 the	creation	of	standards;	and	

•	 dispute	resolution;	and

•	 the	creation	of	a	new	Building	
Commissioner.

We look at the effect and likely impact 
of these reforms in Chapter Four.

It would be remiss not to mention 
other recent developments such as 
the Federal Government’s carbon 
pricing scheme legislation and the 
Personal Property Securities Act 2009 
(Cth) that will no doubt affect the 
construction industry (among many 
others). These developments are 
discussed in detail in separate Allens 
publications available on our website.

Developments in arbitration 
and expert determination
The past year has been marked 
by divergent and, in some ways, 
contradictory trends in arbitration 
law in Australia. These developments 
will affect construction industry 
participants who have agreed to 
resolve disputes through arbitration. 

The High Court has shown a 
willingness to intervene in the 
domestic arbitration process (with 

some judges even critiquing the 
process in general). The High Court’s 
landmark decision in Westport 
v Gordian Runoff looks to have 
opened the door for courts to more 
readily overturn arbitrators’ findings 
on questions of law, especially if 
conducted under the Commercial 
Arbitration Acts that have, until 
recently, been in place throughout 
Australia. The construction 
industry is a regular user of expert 
determination and two recent cases, 
Lipman Pty Ltd and the High Court 
decision in Shoalhaven City Council, 
continue to show strong judicial 
support for expert determination as 
a dispute resolution process with 
Lipman providing important guidance 
on how parties may draft their 
clauses if they wish to reserve the 
right to resort to litigation to resolve 
their disputes.
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Much work, however, has been done 
this year by Australian legislators to 
encourage and promote domestic 
arbitration in Australia. 

A major overhaul of the domestic 
arbitration regime, which 
commenced in New South Wales 
in 2010, has continued throughout 
this year. The aim of the overhaul is 
to make domestic arbitration more 
attractive as a method of dispute 
resolution for domestic commercial 
disputes. The new legislation 
essentially adopts the UNCITRAL 
Model Law on International 
Commercial Arbitration with changes 
relevant to the domestic context.

At least in so far as international 
arbitration is concerned, the 
Australian courts seem supportive of 
this legislative push, with decisions 
such as Uganda Telecom Ltd v High-
Tech Telecom serving as a reminder 
to Australian businesses operating 
internationally that, unless one of a 
very limited number of exceptions 

can be made out, a foreign arbitral 
award will be enforced by Australian 
courts. By contrast, the controversial 
decision in IMC Aviation Solutions 
Pty Ltd v Altain Khuder indicates that 
Australian courts will intervene where 
the factual circumstances demand 
a refusal to enforce a foreign arbitral 
award. 

We expect that the landscape of 
arbitration law in Australia will 
shift dramatically in 2012. Once 
in place, the new Commercial 
Arbitration Acts will abolish appeals 
for manifest error of law, possibly 
ending what will be a short-lived high 
water mark of judicial interference 
in arbitration, as seen in Gordian 
Runoff. The new Acts align more 
closely the processes of domestic and 
international arbitrations through the 
adoption of the UNCITRAL model 
law to encourage national harmony 
and consistency in the regulation 
and conduct of such arbitrations. 
Parties who obtain favourable 

awards in domestic arbitrations are 
now more likely to push Australian 
courts to adopt the pro arbitration 
approach applied by courts in 
overseas jurisdictions when dealing 
with international arbitration. If that 
happens we may see less of the 
courts’ current ‘hands-on ‘approach 
to domestic arbitration.

Chapter Two provides further insight 
in this area.

Michael Hollingdale 
Allens Arthur Robinson
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Chapter 1
Strzelecki Holdings Pty Ltd v Cable Sands Pty Ltd

Strzelecki Holdings Pty Ltd v Cable Sands Pty Ltd

While the courts have grappled with the concept of good faith for some time, this case provides 
some current practical guidance on the ordinary meaning and scope of an express contractual 
term of good faith. 

The facts
The appellant, Strzelecki Holdings Pty 
Ltd, wished to purchase land owned 
by the respondent, Cable Sands Pty 
Ltd, at Minninup near Capel (the 
land). The parties did not enter into 
a conventional contract of sale owing 
to collections of radioactive tailings 
on the land. Instead, they executed 
a MOU. While the MOU remained in 
force, the parties were required by 
express terms to deal with each other 
in good faith. 

The MOU provided that Cable 
Sands was to produce a report on 
the feasibility of dealing with the 
radioactive tailings. Following this, 
if Strzelecki wished to continue 
negotiations to execute a contract of 
sale, the parties were to negotiate in 
good faith for 30 days. 

Strzelecki wrote to Cable Sands 
informing them that it wished to 
proceed with the purchase. Cable 
Sands proposed a series of special 
conditions to be included in the 
contract of sale. Such conditions 
included that Strzelecki would be 
responsible for the remediation of 
the land and would indemnify Cable 
Sands against any liability under 
environmental law, and for any 
injury, death, or any claims arising 
from the presence of contamination 
on the property and would provide 
a bank guarantee as security for 
performance. 

Strzelecki subsequently sent a 
contract to Cable Sands by which it 
offered to purchase the land. While 
Strzelecki did not propose a deletion 
of the clause providing that it would 
be solely responsible for remediation, 
the contract however varied from 

Cable Sands’ proposed conditions by 
the deletion of the clauses providing 
that:

•	 Strzelecki	be	solely	responsible	for	
the presence of contaminants on 
the land and for compliance with 
any environmental law and also by 
deleting the indemnity and bank 
guarantee; 

•	 Strzelecki	indemnifies	Cable	Sands	
against all loss arising directly or 
indirectly from any environmental 
liability and other things related 
to the contamination and the 
proposed contract; and 

•	 Strzelecki	provide	a	bank	guarantee	
in the amount of $25 million to be 
valid for 20 years.

Strzelecki’s covering letter to the 
offer noted that the offer as amended 
represented ‘the contract that a court 
would say … was reasonable for the 

http://www.aar.com.au
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parties acting in good faith to enter 
into taking into account the provisions 
of the MOU’. Cable Sands responded 
by saying that, while they were willing 
to renegotiate some of the terms, 
the indemnity and bank guarantee 
provisions were essential for them 
to continue. Cable Sands asked 
Strzelecki to reconsider its position. 

Nothing further happened and the 
30-day period expired without a 
contract for sale being finalised. Cable 
Sands wrote to Strzelecki’s solicitors 
advising them that the MOU had 
been discharged. 

Strzelecki subsequently contended 
that the offer made was reasonable 
and made in good faith. Strzelecki 
requested Cable Sands execute the 
offer and return the contract within 
14 days. This did not occur and 
Strzelecki commenced proceedings.1 

The dispute
Strzelecki’s key assertion on 
appeal was that Cable Sands acted 
unreasonably in proffering the special 
conditions and thereby failed to act 

in good faith. The Court of Appeal, 
however, held that Cable Sands did 
not breach the express term of good 
faith in the MOU.

The decision 
The court found that the term ‘good 
faith’ must always be understood in 
light of the surrounding factual matrix. 
Justice Pullin made the observation at 
[46] - [47] that: 

 The interpretation of the meaning of 

these words is not determined by the 

parties’ subjective understanding but 

by the objective meaning of the words 

which a reasonable person would 

have understood them to mean…. In 

ascertaining the objective meaning, 

the court has to consider the contract 

as a whole…. The construction of the 

contract and interpretation of words is 

determined by taking into account the 

objective background of the transaction 

or factual matrix of the contract… 

but not the subjective intention of the 

parties…. When the issue is about the 

meaning of words, the natural and 

ordinary meaning is given to the words.

 The phrase ‘in good faith’ is not yet 

a term of art because a term of art is 

a word or phrase used in a precise 

sense in a particular subject or field. 

The precise meaning or sense of the 

word has not yet been worked out. The 

natural and ordinary meaning of the 

phrase ‘good faith’ means honesty of 

purpose… or honesty of intention in 

entering in engagements.

Justice Pullin also observed that the 
term probably embraces at least 
three related notions as expounded 
by Sir Anthony Mason (writing extra-
judicially),2 namely: 

•	 an	obligation	on	the	parties	
to cooperate in achieving the 
contractual objects (loyalty to the 
promise);

•	 compliance	with	honest	standards	
of conduct; and 

•	 compliance	with	standards	of	
conduct which are reasonable 
having regard to the interests of 
the parties. 

1 [2010] WASCA 222.
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These conditions and other 
authorities concerning ‘good faith’ 
were considered by President Allsop 
in United Group Rail Services Ltd v 
Rail Corporation of New South Wales 
(2009) 74 NSWLR 618 as requiring 
no more than that a party to act 
honestly within the framework of 
fidelity to the bargain.3 The reference 
to ‘fidelity’ is a reference to the 
requirement that a party do all things 
necessary to enable the other party to 
have the benefit of the contract. That 
does not, however, require a party to 
give in to the other party’s demands. 
Rather, as the court confirmed (citing 
United Rail with approval), parties to 
a transaction are only under a duty to 
deal with each other honestly. They 
do not owe each other a fiduciary 
obligation nor are they required to 
subordinate their own interests to 
uphold the obligation of good faith. 
This is because the term ‘good faith’ 
must always be understood in the 
light of the self-interested commercial 
context in which negotiations usually 
take place. 

The good faith obligation may also 
impose a negative obligation to 
avoid negotiating in an arbitrary or 
capricious manner. In effect, that 
amounts to acting in bad faith and 
accordingly would be a breach of a 
term of good faith. In most cases, 
bad faith occurs where one party, 
without justification, acts so as to 
nullify the expected benefit under 
the contract. This is not, however, to 
suggest that the content of an offer 
made in negotiations where parties 
must deal with each other in good 
faith must pass some objective test of 
reasonableness. In this respect, the 
special conditions requested by Cable 
Sands were not unreasonable, nor did 
Cable Sands take an uncompromising 
view on their inclusion; they were 
prepared to negotiate the terms. As a 
result, Cable Sands did not fail to act 
in good faith. 

The practical implications
The Strzelecki decision confirms 
that a duty of good faith will not 

be breached merely because one 
party does not subordinate its own 
legitimate self-interest to another’s. 
Strzelecki provides helpful judicial 
guidance on the meaning of good 
faith in the context of commercial 
negotiations. It affirms the widely 
understood expectation that 
business people must act honestly 
and genuinely with each other in 
performing a contract containing an 
express term of good faith. Parties 
should take particular care to avoid 
acting capriciously or in bad faith 
when bound by an express term 
requiring them to act in ‘good faith’. 

It remains to be seen whether the 
way in which judge-made law has 
sought to define ‘good faith’ will 
be enshrined in both state and 
Commonwealth legislation, or how it 
will affect the courts’ interpretation 
of statutory prohibitions on 
unconscionable business conduct, 
for which a breach of good faith is a 
relevant indicator.

3 See Allens Focus Negotiating in Good Faith (20 July 2009) at <http://www.aar.com.au/pubs/const/foconst20jul09.htm>.
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This case provides practical guidance on the scope of the implied duty on contracting 
parties to cooperate in the performance of their obligations and assists us in understanding 
the meaning of the words ‘best endeavours’ as used in a contractual setting. 

Process Minerals International Pty Ltd v Consolidated Minerals Pty Ltd

The facts
This case1 solely concerned 
questions of contractual construction. 
The plaintiff, Process Minerals 
International Pty Ltd (PMI), first 
defendant, Consolidated Minerals Pty 
Ltd (CML), and second defendant, 
Pilbara Manganese Pty Ltd (PMPL), 
were mining companies operating in 
the North West. On 10 September 
1996, they entered into the Super 
Fines Agreement (the SFA). The 
purpose of the SFA was to allow 
PMI to process and sell waste slurry 
material produced by the defendants 
in their manganese ore extraction 
processes. 

Up to September 1996, CML and 
PMPL were engaged in the business 
of extracting manganese lump or 
manganese fines for export out 

of ore bodies at Mike Mine. They 
subsequently acquired tenements 
at Woodie Woodie and moved their 
operations. During their time at Mike 
Mine, the defendant’s directors, Dr 
Farrell and Simon Farrell, developed 
a close relationship with Mr Ellison, 
a director of Crushing Services 
International Pty Ltd (CSI). CSI 
provided crushing services to assist 
the defendants while at Mike Mine. 
During this time, Mr Ellison developed 
a prototype machine which would 
extract smaller manganese solids 
from the defendants’ liquid waste 
slurry, known as super fines.

The super fines became the subject 
of negotiations between the Farrells 
and Ellison. A new corporation, PMI, 
was formed and used by Ellison to 
enter into the SFA for the long-term 
supply of the defendants’ super fines 

material. Clause 4.1(b) of the SFA 
provided that Valiant (now CML) 
and Manganese (now PMPL) were 
to use their ‘best endeavours’ to 
make available to PMI all the super 
fines capable of being processed 
and treated. Although the SFA 
was executed in 1996, PMI did 
not commence operations at the 
defendants’ Woodie Woodie site until 
2004. 

A further agreement was executed in 
2008: the Camp East Agreement (the 
CEA). The CEA provided for direct 
tailing to occur between the PMI and 
the defendants. The CEA has since 
expired. PMI, however, sought to 
ensure the continued supply of the 
direct tailings. It argued that the SFA 
provided for their continued supply. 
As a result a dispute arose.
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The dispute
The dispute consisted of four 
questions of contractual construction. 
Three stemmed from the SFA and 
one from the CEA. The three main 
questions arising from the SFA in this 
case were:

•	 whether	the	coarse	reject	materials	
found on site at Woodie Woodie 
also constituted materials which 
PMI owned under the SFA, in 
respect of which the court found 
against PMI; 

•	 whether	expressly	or	as	a	matter	
of necessary implication the terms 
of the SFA obliged the defendants 
to provide PMI with access to, 
and use of, a tailing storage facility 
(TSF) on the defendants’ mining 
leases at Woodie Woodie, in 
respect of which the court found in 
favour of PMI; and

•	 whether	the	defendants	were	
obliged to continue pumping their 
wet tailings slurry by pipeline 

directly to PMI’s adjacent second 
processing plant, for which the 
court ultimately found against 
PMI. 

As regards the CEA, the Court sought 
to determine whether the defendants 
were required to continue to direct 
the waste slurry out of their primary 
processing plant at Woodie Woodie 
directly into the PMI plant. It was in 
relation to the third question that the 
meaning of ‘best endeavours’ was 
considered. 

The decision
In reaching its decision on the 
third issue, Justice Martin made 
some noteworthy comments on the 
question of implying whole terms 
into a contract and discussed the 
implied duty to cooperate and the 
interpretation of the term ‘best 
endeavours’. 

His Honour began by affirming the 
importance of the implied duty as 
between contracting parties (as 

a matter of law) to cooperate in 
the performance of contractual 
obligations. He then considered 
clause 4.1(b) of the SFA, and 
the potential ramifications of the 
reference to best endeavours. A 
best endeavours clause prescribes 
a standard of behaviour that is 
measured by what is reasonable in 
the circumstances, having regard to 
the nature, capacity, qualifications 
and responsibilities of the parties 
viewed in the light of the particular 
contract.2 By their very nature, such 
clauses are factually specific.3 In 
construing a clause, however, it is 
artificial to place great emphasis 
on terminological distinctions 
between the use of the terms ‘best’ 
and ‘reasonable’.4 Rather, it is first 
necessary to assess the parties’ 
obligation in light of the surrounding 
clauses, and then by reference to 
any relevant facts and circumstances 
known to the parties which might 
affect the clauses’ construction.5 
Any question of construction must 

2 Justice Martin at [39] citing Transfield Pty Ltd v Arlo International Ltd (1980) 144 CLR 83 at 101 per Justice Mason. 

3 Justice Martin at [40]. 

4 Justice Martin at [42]. 

5 Justice Martin at [42]. 
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also have regard to the commercial 
purpose and object of the contract.6

To then answer question 3, Justice 
Martin began by reading clause 
4.1(b), and in particular the terms 
‘best endeavours’ and ‘make 
available’, in light of the SFA as a 
whole. In doing so, he had regard 
to clause 2.4 of the SFA which 
provided that PMI in exercising its 
rights under the contract must not 
unduly interfere with the defendants’ 
operations. Notwithstanding this 
clause, he concluded from the 
circumstances that the defendants 
contemplated some interference by 
PMI. The interference which resulted 
from continuing to supply PMI with 
direct tailings was not, therefore, 
undue. Accordingly, the defendants, 
in upholding their obligations under 
the best endeavours clause, were 
obliged to continue directly supplying 
material into PMI’s plant. Ultimately, 
however, the court found against 
PMI with respect of question 3 in 
that although PMI was successful 

on the best endeavours point, it 
failed in further arguments regarding 
the existence of an implied term 
regarding direct tailing, the existence 
of a collateral oral agreement, and the 
continuing obligations under the CEA. 
Accordingly, Justice Martin held that 
there was no continuing obligation on 
CML to direct tailings into PMI’s plant. 

The practical implications
The Process Minerals decision 
confirms that courts may imply a 
contractual duty to cooperate into a 
contract. It further confirms that ‘best 
endeavours’ clauses, while factually 
sensitive, should be interpreted in 
light of the surrounding contract, the 
facts known to both parties and the 
commercial contractual context more 
broadly. Contracting parties should 
be aware of the real implications of a 
best endeavours clause and the way 
it may ultimately be interpreted to 
ensure the intended contractual aims 
of the clause are met. 

In negotiating such terms, 
contracting parties should be alive 
to the possibility that distinctions 
between ‘reasonable’ and ‘best’ 
endeavours may be theoretical only. 

6 Justice Martin at [43] citing with approval Secure Parking (WA) Pty Ltd v Wilson (2008) 38 WAR 350 at [145] per Justice Bus; Codelfa Construction Pty 

Ltd v State Rail Authority of New South Wales (1982) 149 CLR 337 at 350 per Justice Mason; see also Reardon Smith Line Ltd v Hansen-Tangen [1976] 1 

WLR 989 at 995-995 per Lord Wilberforce. 
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IPEX ITG Pty Ltd (in liq) v State of Victoria

This case highlights the risk of an invitation to tender being classified as an enforceable  
process contract. 

Background
On 20 May 2002, the Victorian 
Parliament (Victoria) issued a written 
request for tender for new system 
integration services (RFT). The 
plaintiff, Ipex ITG Pty Ltd (Ipex), was 
one of a number of suppliers who 
submitted a tender for the project. 

The RFT document provided an 
overview of the selection process 
and evaluation criteria, terms and 
conditions and details of Victoria’s 
requirements. Recipients of the RFT, 
including Ipex, were invited to attend 
a briefing session to clarify issues 
concerning the tender. Tenderers 
asked various questions, and Victoria 
circulated each question and answer 
to all tenderers. On 20 July 2002, 
Ipex was informed that its tender had 
been unsuccessful and was invited to 
attend a debriefing session. 

Following the session, Ipex 
commenced an action against 
Victoria1, alleging that, as the lowest-
priced tenderer, it should have been 
awarded the contract. It argued 
that, as a consequence of having 
submitted a tender according to 
the conditions in the RFT, Ipex and 
Victoria entered into a tender process 
agreement (process agreement), 
and that Victoria engaged in 
conduct departing from the terms, 
mechanisms and procedures outlined 
in the RFT. 

The decision

Victoria entered a process 
agreement 

Justice Sifris initially considered 
whether the parties intended to bind 
themselves contractually to comply 
with the proposed tender process. 
After Justice Finn’s decision in 

Hughes Aircraft Systems v Airservice 
Australia2, an invitation to submit 
tenders, although normally no more 
than an invitation to treat, might be 
interpreted as containing an implied 
offer to give due consideration to 
a conforming tender. If a tenderer 
accepts the offer by submitting a 
tender, this may create a legal regime 
to enforce the tendering process. His 
Honour emphasised that whether 
the parties formed a process 
agreement is to be judged objectively, 
as disclosed through the tender 
documents. 

After reviewing the relevant 
authorities concerning tender 
contracts, his Honour noted that, 
generally, where a request to tender 
makes no express commitment 
concerning the manner in which 
tenders received will be addressed, 

2 Hughes Aircraft Systems International v Airservices Australia (1997) 76 FCR 151.
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this may indicate an invitation was 
no more than an offer to receive 
tenders. However, if there is a rigorous 
and comprehensive expression of 
requirements with which tenderers 
must comply, this may give rise to 
an implied promise by the invitor 
to consider conforming tenders. 
A process agreement will also be 
more readily recognised when the 
documents express a mandatory 
commitment to abide by processes, 
including evaluation criteria. 

Justice Sifris therefore held that 
the RFT demonstrated the parties’ 
objective intention to enter into a 
legally binding process agreement. 
The document contained specific 
criteria, and mandated that Victoria 
‘must’ apply such criteria in the 
tender evaluation process. These 
criteria were considered decisive in 
finding Victoria made a promissory 
commitment to abide by the process, 
and they were therefore bound to the 
process agreement. 

Victoria’s conduct was not in 
breach of the process agreement

Ipex alleged that Victoria did not act 
according to the terms, mechanisms 
and procedures contained in the 
RFT, and associated evaluation  
plan, by: 

•	 relying	upon	flawed	evaluation	
criteria in the assessment 
of tenders, which attached 
insufficient weight to the tenders’ 
financial aspects; 

•	 failing	to	undertake	an	adequate	
value-for-money analysis; 

•	 failing	to	inform	the	tenderers	of	
the RFT’s scope or requirements, 
including the individual weightings 
given to different factors in the 
evaluation criteria; and

•	 failing	to	inform	Ipex	that	the	
tender’s financial aspects were 
only given minimal weight in 
evaluating tenders. 

His Honour found that Victoria’s 
evaluation procedures and cost 
weightings were in compliance with 
the RFT. While Victoria was obliged 
to consider ‘value-for-money’ as a 
primary determinant in assessing 
tenders, this did not compel selection 
of the cheapest tender. Rather, the 
evaluation process sought to identify 
the tender response offering the best 
solution at the best price. Therefore, 
the mere fact Ipex’s tender was the 
cheapest did not mean it represented 
the best value for money. 

Moreover, the RFT was held to define 
properly the project’s scope, and 
made it clear Victoria was seeking 
innovative solutions. There was no 
obligation to inform the tenderers 
of actual weightings applied to RFT 
criteria, and all tenderers were held 
to be treated equally and according 
to the terms and conditions in the 
RFT document. 
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Statements of a Victoria employee 
that cost would be the major 
determinant, which Ipex relied on, 
were not relevant, as an express 
condition of the RFT stated that 
tenderers should not rely on 
information provided by any person 
unless expressly set out in the RFT or 
advised in writing. 

Therefore, Victoria was held to have 
not engaged in any conduct outside 
the scope specifically permitted 
and contemplated by the RFT. Any 
departure from the RFT was either 
de minimus, irrelevant or specifically 
permitted. 

Practical implications
The decision in Ipex ITG Pty Ltd 
(in liq) v State of Victoria acts as 
a reminder of the risk that parties 
may enter a process contract after 
releasing an invitation to tender, 
creating a legal regime to enforce the 
tendering process. It highlights that 
tender conditions may create legal 
obligations and therefore invitations 
to tender should be drafted to give a 
wide discretion to the issuing party in 
the tender process. 
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This case provides practical guidance on when a principal may call upon the security provided 
under a contract. In particular, it assists in clarifying the meaning of the phrase ‘any claim or 
entitlement’ when used in a contractual term entitling a principal to call upon the security. 

FMT Aircraft Gate Support Systems AB v Sydney Ports Corporation

Background
This case 1 concerned the entitlement 
of a party to call upon, or have 
recourse to, a bank guarantee, 
performance bond or unconditional 
undertaking. The plaintiff, FMT 
Aircraft Gate Support Systems (FMT), 
was the contractor for the gangway 
construction contract at the Overseas 
Passenger Terminal, Circular Quay, 
Sydney Ports. The defendant, Sydney 
Ports Corporation (Sydney Ports), 
is the principal. The contract was 
entered into on 20 June 2007. 

The general conditions of contract 
required FMT to provide a bank 
guarantee limited in the amount of 
$390,000. The bank guarantee was 
expressed to expire on 31 July 2010. 
Clause 5.2 of the general conditions 
of contract entitled Sydney Ports to 

have recourse to the security where 
it had ‘any claim or entitlement 
to payment of damages, costs or 
an amount or debt due by FMT to 
it under the contract’. On 9 July 
2010, Sydney Ports called upon the 
guarantee. 

The dispute
FMT made two key assertions in 
support of its claim. First, FMT 
alleged that Sydney Ports had no 
entitlement or claim under clause 
5.2 which would enable it to call 
upon the guarantee. Alternatively, 
FMT alleged that Sydney Ports had 
acted unconscionably, and was 
therefore prevented from exercising 
its contractual rights.

The decision 
Justice Pembroke found in favour of 
Sydney Ports, concluding that there 
were several ‘claims’ under clause 
5.2 on which it could rely to call upon 
the guarantee. 

The issue in this case turned on 
meaning of the word ‘claim’ in clause 
5.2. For Justice Pembroke, the 
structure and syntax of clause 5.2 
was of great significance. His Honour, 
nonetheless, deemed it necessary 
to adopt a generous approach to the 
meaning of ‘entitlement’ whenever 
the	language	permits	so	as	to	reflect	
the perceived commercial purpose 
of the contract. In this contract, 
the drafter had endeavoured to 
remove any doubt by using the word 
‘claim’ in contradistinction to the 
word ‘entitlement’. The result was 
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a qualitative difference – the term 
‘claim’ was used as an alternative to 
‘entitlement’. 

Notwithstanding the obvious intent to 
broaden the circumstances in which 
the principal could have recourse to 
the security, it was still necessary for 
his Honour to determine the meaning 
of ‘claim’. A valid claim within the 
meaning of clause 5.2 must be 
non-fraudulent; it must be a genuine 
claim. A mere honest or bona fide 
‘belief’ in a claim is insufficient. What 
is required is an arguable claim – 
one that is not specious, fanciful or 
untenable. The test of what is a ‘claim’ 
in clause 5.2 is, therefore, relatively 
undemanding	as	this	best	reflects	the	
commercial purpose and allocation 
of risk prescribed in the clause. It is, 
however, unnecessary in cases such 
as this to determine the validity or 
quantification of the principal’s claim. 
This should be determined at a later 
stage. 

Applying this test, the question for 
Justice Pembroke was whether 
Sydney Ports had any claim on which 
to rely. His Honour concluded two 
claims arose under the contract. 
First, Sydney Ports could claim for 
liquidated damages resulting from 
FMT’s failure to comply with the 
completion dates set out in clause 
34.2. Second, Sydney Ports could 
claim unliquidated damages for 
defective workmanship under clause 
29.3. By 28 June 2010, Sydney Ports 
had reported 80 defects to FMT. It 
was unnecessary in this case that 
the damages claimed were capable 
of being quantified at the time that 
Sydney Ports sought to have recourse 
to its security. His Honour declined 
to deal with a third possible claim for 
the defective bank guarantee. The 
contract required the guarantee to be 
unlimited as to time. The guarantee 
was non-compliant as it specified that 
it only applied until 31 July 2010. 

The practical implications
The FMT decision confirms that 
not every alleged claim is a ‘claim 
or entitlement’ under a contractual 
provision entitling a principal to 
call upon a security. FMT affirms 
the widely supported view that the 
meaning of the word ‘claim’ must 
be construed from the wording of 
the provision, having regard to the 
commercial purpose of the contract. 

Since the decision in FMT, the need 
to look at the wording of the contract 
in question has again been reinforced 
by the decision in Central Petroleum 
Ltd v Century Energy Services Pty Ltd 
[2011] WASC 211. In that case, there 
was a requirement that a party give 
written notice ‘asserting’ an amount 
due and outstanding before calling on 
a security. That provision was said to 
be consistent with a requirement for 
only a ‘bona fide or good faith claim to 
the funds it contends are due, unpaid 
or remain outstanding’ (at [44]-[45]), 
as opposed to an objectively arguable 
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claim (ie, one that is not specious, 
fanciful or untenable), as was 
required under the contract in FMT.

Parties should be aware that, 
depending on the wording of the 
relevant contract, a claim may need 
to be supported by more than simply 
a bona fide or honest belief. FMT 
confirms that a claim is an arguable 
claim – one that is not specious, 
fanciful or untenable. It is, in effect, a 
genuine claim. 
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Ceresola TLS AG v Thiess Pty Ltd & John Holland Pty Ltd 
The Supreme Court of Queensland has affirmed that there are very limited circumstances in which 
a court will interfere with the calling on an unconditional bank undertaking.

The facts
Ceresola TLS AG (Ceresola) 
contracted to provide tunnel-forming 
machines to Thiess John Holland 
(TJH), a joint venture, for construction 
of the Airport Link Project in Brisbane. 
Ceresola provided an unconditional 
bank undertaking to TJH, and 
the contract stated that the bank 
undertaking was to secure Ceresola’s 
due and proper performance of the 
contract.

When the machines were delivered 
late, TJH contended that it was 
entitled to liquidated damages and 
flagged	an	intention	to	call	on	the	
bank undertaking. Ceresola argued 
that TJH did not have an entitlement 
to liquidated damages and applied for 
an interim injunction to restrain it from 
calling on the bank undertaking. 

The contract provided that, if there 
were a delay in delivery, Ceresola was 
required to pay liquidated damages 
to TJH. While the contract provided 
that TJH was entitled to set off any 
payments due before relying on the 
bank undertaking, the contract did 
not impose restrictions on when TJH 
could call on it. Further, the bank 
undertaking was unconditional and 
required the bank to make payment 
‘irrespective of the performance or 
non-performance by the supplier of 
the terms of the agreement’.

The dispute
The issue was whether TJH 
was entitled to call on the bank 
undertaking. 

The decision
The court1 declined to issue an 
injunction. Generally, a court will not 
prevent the issuer of an unconditional 
undertaking (in this case, the bank) 
from performing its unconditional 
obligation to make a payment, 
unless the party in whose favour the 
undertaking has been given is acting 
(or seeking to act) either fraudulently 
or unconscionably (in contravention 
of the Australian Consumer Law 
contained in the Competition and 
Consumer	Act	2010 (Cth)). 

However, the court may issue an 
injunction to prevent the party in 
whose favour the bank undertaking 
has been given from seeking to call 
on it where the contract between the 
parties imposes a restriction on the 
circumstances in which it can be 
called on. In each case, the court 
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will need to consider the contractual 
terms to determine whether the bank 
undertaking was intended to be used 
only as a security or, more generally, 
to allocate the risk ‘as to who shall 
be out of pocket pending resolution 
of the dispute’. Clear words must be 
used if the parties wish to limit the 
circumstances in which a beneficiary, 
acting in good faith, may call on a 
bank undertaking following an alleged 
breach of contract.

The court found that, in this case, 
the bank undertaking was provided 
for the reason of allocating risk. 
The contract stated that the bank 
undertaking was to secure Ceresola’s 
due and proper performance of the 
contract. It was implicit that this 
applied to all of Ceresola’s obligations 
under the contract. The set-off clause 
provided just one circumstance in 
which the parties had agreed the 
undertaking could be called on. 
Therefore, in the absence of fraud 
or unconscionability, the court had 

no grounds on which to prevent TJH 
from calling on the unconditional bank 
undertaking.

Practical implications
A court will not intervene in the 
use of an unconditional bank 
undertaking in the absence of fraud or 
unconscionability, unless the parties 
have provided clear limitations on 
the use of the undertaking, either 
in the contract or the undertaking 
itself. Parties that intend for a bank 
undertaking only to be called upon in 
certain circumstances, or as security 
for a claim, must include specific 
language to this effect. 
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Holcim (Singapore) Pte Ltd v Precise Development Pte Ltd & Anor 

This case is a timely reminder to health check your force majeure clauses. In it, the Singapore 
Court of Appeal held that a force majeure clause in a contract between a concrete manufacturer 
and a building contractor was triggered when the supply of sand used in manufacturing 
concrete was affected by the 2007 Indonesian ban on sand exports.

The facts
Holcim (Singapore) Pte Ltd and 
Precise Development Pte Ltd entered 
into a contract, before the 2007 
Indonesian ban on sand exports (the 
sand ban) came into effect, under 
which Holcim would supply ready-
mixed concrete (RMC) to Precise 
Development. The contract contained 
a force majeure clause that provided:

 …The Supplier shall be under no 

obligation to supply concrete if the said 

supply has been disrupted by virtue 

of … shortage of material … arising 

through circumstances beyond the 

control of the Supplier.

The sand ban created a shortage 
of sand and aggregates required 
for the manufacture of concrete in 
Singapore. The Singapore Building 

& Construction Authority (the BCA) 
responded by selling a limited 
amount of sand from its stockpiles, 
but only to main contractors such as 
Precise Development. Holcim had 
no access to these stockpiles, and 
its existing sand suppliers ceased 
to supply sand to it, purporting to 
justify their respective cessations of 
supply on the basis of force majeure 
clauses in their supply contracts. No 
evidence was adduced that Holcim 
had alternative supplies of sand once 
the sand ban was in effect.

Holcim informed Precise 
Development that it could not supply 
RMC at pre-sand ban prices. Precise 
Development argued that Holcim 
was in breach of its contract. Holcim 
argued that the force majeure clause 

provided a defence to Precise 
Development’s claim. 

The dispute
This case1 raised two interesting 
sub-issues:

•	 whether	any	of	the	events	
contained in the force majeure 
clause had ‘disrupted’ the supply 
of concrete; and

•	 if	so,	whether	the	relevant	event	
was ‘beyond the control’ of 
Holcim.

The decision
The court emphasised that in 
interpreting a force majeure clause, 
both the particular facts and the 
precise wording of the clause will be 
paramount. It made the following 
‘clause-specific’ comments.

1 [2011] SGCA 1.
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Meaning of ‘disrupted’

The court said that, unlike 
‘prevention’, a ‘disruption’ need 
not render continued performance 
impossible. While a mere increase 
in price is unlikely to constitute a 
‘disruption’, the court left open the 
question of whether an ‘astronomical’ 
increase in price would suffice. 
Beyond this broad principle, it 
suggested that where a commercial 
contract is involved, consideration of 
whether a ‘disruption’ exists should 
involve consideration of commercial 
practicability. 

Was there a disruption?

The court noted the difficulties (set 
out above) that Holcim faced in 
accessing sand. They effectively left 
Holcim with two choices, either to:

•	 cease	to	perform	its	obligations	
under the contract; or

•	 buy	sand	from	Precise	
Development at whatever price 
Precise Development set.

The court found that compliance 
with the contract would give rise to a 
commercially impracticable situation, 
which constituted a ‘disruption’ within 
the meaning of the force majeure 
clause, and emphasised that this 
conclusion was not based upon a 
change in the price of sand. Whether 
Precise Development did in fact seek 
exorbitant prices was irrelevant. What 
was relevant was the commercially 
impracticable situation of Holcim 
being unable to negotiate a price with 
Precise Development.

Reasonable steps

The court proposed a general 
principle that, at least where the force 
majeure event must be ‘beyond the 
control’ of one or more of the parties, 
the party seeking to rely on force 
majeure must take all reasonable 
steps to avoid recourse to the force 
majeure clause. If reasonable steps 
are not taken, it cannot be said 
that the event is truly ‘beyond the 
control’ of the party concerned. The 
court observed that the majority of 

force majeure clauses incorporate 
(either expressly or implicitly) the 
requirement that the triggering event 
be beyond the parties’ control.

Once it is established that the 
relevant clause requires the event 
to be ‘beyond the control’ of one or 
more of the parties, whether the party 
relying on the clause took reasonable 
steps to avoid recourse to the force 
majeure clause must be considered.

The court found that, in this case, 
Holcim had taken all reasonable 
steps. In reaching this conclusion, 
it noted Holcim’s offer to buy sand 
from Precise Development at a price 
greater than that by which Precise 
Development could obtain the sand 
from the BCA. Further, the price at 
which Holcim proposed to sell RMC 
to Precise Development was below 
its cost price. These were financially 
undesirable steps that Holcim was 
prepared to take in order to satisfy 
its contractual obligations. The court 
said that Precise Development’s 
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unwillingness to assist Holcim in 
accessing sand was also relevant to 
its consideration of whether Holcim 
had taken reasonable steps.

Practical implications
As a rule, judicial decisions 
concerning force majeure events 
tend to turn on their own facts. This 
is largely because a decision will 
depend upon the wording of the 
particular force majeure clause.

However, a triggering event may 
not be considered to be beyond the 
control of the parties (which is usually 
an express or implied condition of 
force majeure clauses) where there 
is an option available that, while 
being very expensive, is not so 
expensive or difficult as to constitute 
a commercially impracticable solution 
within the context of the contract. 
Therefore, a party may need to 
consider pursuing such an option 
when deciding on the avenues open 
to it for controlling the event, or the 
extent to which it affects that party’s 

ability to perform its contractual 
obligations, including whether to rely 
on the force majeure clause.

In terms of its broader implications, 
this case is authority for the 
proposition that, where the parties 
have agreed that an event must be 
beyond the control of one or more 
of the parties in order to qualify as 
a force majeure event, the party 
seeking to rely on force majeure 
must take reasonable steps to avoid 
recourse to the force majeure clause.

It is also significant that, in 
considering whether the party 
claiming force majeure has taken 
reasonable steps, the court looked to 
the other party’s willingness to assist 
in avoiding the effect of the force 
majeure.

As the court suggests in its 
conclusion, contracting parties 
should take care to define precisely 
the terms contained in a force 
majeure clause.
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The New South Wales Supreme Court decision in this case provides guidance on when principals 
may be responsible for the safety of independent contractors.

Dargham v Kovacevic

The facts
The plaintiff, Fadi Dargham, was 
a subcontracted labourer working 
on a townhouse construction 
site. He was injured when he fell 
down an unguarded stairwell void. 
Subsequently, he sought damages for 
his injuries from the builder Radovan 
Kovacevic, and the owner/occupier 
and principal of the site, Sibin Djuric. 

The dispute
Key issues at trial1 were whether 
Kovacevic or Djuric owed a duty of 
care to Dargham, and if they did, 
whether a breach of that duty had 
occurred. 

The decision at trial
Justice Hislop approached the 
question of whether a duty of care 
was owed by not only considering 
the building contract, but also by 
examining the substance of the 
parties’ dealings. 

Kovacevic was a builder by 
trade and the contract he signed 
nominated him as the site builder. 
Nonetheless, Justice Hislop found 
that Kovacevic did not owe a duty of 
care to Dargham. This was because 
Kovacevic had played no active role 
on the site and the payment he had 
received in relation to the project 
was only about $20,000 from Djuric, 
which His Honour found was for 
the limited role of helping to ensure 
the townhouses were properly 
constructed. In addition, Kovacevic 
visited the site only once or twice a 

week (and, even then, only outside 
normal working hours), he did not 
control or manage the site, and he did 
not have any dealings with tradesmen 
on the site. 

Citing the High Court’s decision in 
Leighton Contractors Pty Limited 
v Fox 2, Justice Hislop noted that 
generally, the relationship between a 
principal and independent contractor 
does not give rise to a common 
law duty of care, but that in some 
circumstances a principal will owe a 
duty to use reasonable care to ensure 
that a system of work is safe for an 
independent contractor. His Honour 
referred to the following statement in 
Leighton:

2 [2009] HCA 35.

http://www.aar.com.au
http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=150077


Chapter 1

 An entrepreneur who organises an 

activity involving risk of injury to 

those engaged in it is under a duty 

to use reasonable care in organising 

the activity to avoid or minimise that 

risk….The circumstances may make 

it necessary for the entrepreneur to 

retain and exercise a supervisory 

power to prescribe the respective 

areas of responsibility of independent 

contractors if confusion about those 

areas involves a risk of injury. 

Djuric, who was an aircraft mechanic 
with no qualifications as a builder, 
together with others, was the owner 
and occupier of the site. He opened 
and closed the site gates, checked 
people coming onto the site, engaged 
contractors to work on the site and 
conducted all financial dealings with 
them. Acting on the advice of the 
builder, he also gave directions to 
subcontractors about the project and 
carried out safety checks on most 
days. 

Dargham v Kovacevic

Justice Hislop found that Djuric owed 
Dargham a duty of care both as an 
occupier of the site and because 
Djuric was an entrepreneur who 
organised an activity that created 
a risk. He stated that there was 
uncertainty about whose duty it was 
to guard against the danger the void 
created and concluded, applying the 
principles discussed in Leighton, that 
it was necessary for Djuric to have 
retained and exercised the necessary 
supervisory powers or to have 
prescribed the areas of responsibility 
of the independent contractors. 

He also found that reasonable care 
required that a protective fence 
should have been placed around the 
void and that Djuric, who was aware 
of the void, was negligent in failing to 
provide such a fence or ensuring that 
one was provided.

His Honour noted that an 
entrepreneur is not obliged to retain 
control of working systems if it is 
reasonable to engage the services 

of independent contractors who are 
competent to control their systems 
of work. This means that principals 
can minimise their liability for site 
safety by placing work in the hands 
of an independent contractor. 
However, when doing so, principals 
should make reasonable enquiries to 
establish that these contractors are 
competent to control their systems of 
work. 

The practical implications
To minimise their liability for the 
safety of independent contractors, 
principals should carefully consider 
the way site works are managed 
and controlled. Principals should 
ensure that a main contractor or 
subcontractor, who are competent 
to control their own systems of work, 
take contractual responsibility for 
matters such as managing site safety 
and for site planning. 
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It is also important for principals not 
to interfere with the responsibility 
assumed by contractors and 
subcontractors. Principals should 
avoid organising site work activities or 
managing day-to-day site operations. 
Principals can retain a supervisory 
role but should ensure that there 
is a clear demarcation between the 
respective areas of responsibility of 
independent contractors working 
on site. Principals who fail to do 
so may be found liable for injuries 
that independent contractors have 
sustained. 

 

Dargham v Kovacevic
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Keller Constructions (WA) Pty Ltd v Builders’ Registration Board of Western Australia

The Court of Appeal of Western Australia has provided guidance on the scope of section 4(1)
(A)(b) of the	Builders’	Registration	Act	1939 (WA); in particular, the circumstances in which 
a party must be registered as a builder in order to carry out work in constructing, adding to, 
altering, improving, renovating or repairing a building. 

The facts
Kintail Investments Pty Ltd had 
a contract to develop a site at 
Karratha on which 67 prefabricated 
transportable accommodation units 
were to be erected. Kintail entered 
into a contract with Blue Ridge 
Pty Ltd to manufacture the units. 
It entered into a separate contract 
with Keller Constructions (WA) Pty 
Ltd to survey and prepare the site, 
including carrying out roadworks and 
installation of all essential services, 
and prepare footings and attach 
the units to the footings once Kintail 
delivered the units to the site. 

Keller was charged under section 
4(1)(A)(b) of the Builders’ 
Registration	Act	1939	(WA) (the 
Act), which prohibited unregistered 

builders from entering into a contract 
or engagement to construct a 
building for a fee exceeding $20,000. 
The charge was dismissed in the 
Magistrates Court and the Builder’s 
Registration Board of Western 
Australia appealed. At first instance, 
Justice Murray allowed the appeal 
to set aside the Magistrates Court’s 
decision and entered judgment 
against Keller. Keller then appealed.1 

The dispute
There were four grounds on which 
Keller appealed. Most significantly, 
the Court of Appeal considered, for 
the purpose of s4(1)(A)(b):

•	 whether	it	was	a	question	of	the	
characterisation of the entirety of 
the work being undertaken, or the 

extent to which the fee or charge 
attributable to the ‘building work’ 
is in excess of the prescribed 
threshold;

•	 whether	a	contract	to	contribute	
to, or construct part only of, a 
building or any addition, alteration, 
improvement, renovation or 
repair of an existing building is a 
contract to construct a ‘building’; 
and

•	 when	a	building	is	a	‘building	of	a	
permanent nature’.

The decision
The Court of Appeal allowed the 
appeal and held that the contract 
did not involve the construction of a 
‘building’. Rather, ‘[i]t was a contract 
or engagement to construct part of 
a building or to render engineering 
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services relating to the construction of 
a building’ and, in the circumstances, 
Keller did not need to be a registered 
builder and had not committed the 
offence alleged. 

In coming to this conclusion, the 
Court of Appeal took a commonsense 
approach to determining the section’s 
purpose and meaning. It considered 
the purpose of the Act and the 
section to be to ensure that any 
substantial building work (defined by 
the Act to be anything costing more 
than $20,000) is carried out only by 
persons who have established, by 
obtaining registration under the Act, 
that they have both the technical 
competence and the financial 
capacity to do so. 

In addressing the first issue 
above, the Court of Appeal found 
that it is not a matter of overall 
characterisation of the contract or 
engagement but simply a question 
of whether the fee or charge 
attributable to the building work is in 

excess of the prescribed threshold. 
If it were otherwise, anyone could 
undertake building work, no matter its 
magnitude, providing it represented a 
minor part of the overall works to be 
performed under the contract.

As to the second issue above, the 
Court of Appeal considered that 
the section requires ‘building’ in 
its ordinary meaning to be read as 
referring to a complete building. In 
other words, a contract to contribute 
to, or construct part only of, a 
building, or any addition, alteration, 
improvement, renovation or repair of 
an existing building, is not a contract 
to construct a ‘building’ for the 
purpose of the section.

As to the question of whether a 
building is a ‘building of a permanent 
nature’ within the meaning of the Act, 
this involves two elements. That it is:

•	 made	of	material	that	is	intended	
to last indefinitely; and 

•	 affixed	to	the	ground	in	a	manner	
that is intended to last indefinitely. 

Whether the building is intended 
to last indefinitely does not depend 
upon any subjective intentions 
but is to be determined objectively 
by reference to the nature of the 
building itself. In this case, the units 
were found to be buildings of a 
permanent nature for the purposes of 
the Act. Once the units were affixed 
to the footings, they could not easily 
be removed and transported to other 
sites. 

The practical implications
Determining whether a party needs 
to be a registered builder in order to 
undertake certain construction work 
includes considering whether the fee 
or charge attributable to that part of 
the work the party will be undertaking 
that constitutes the ‘building work’ (ie 
the complete building) is in excess of 
the prescribed threshold.

Subcontractors contributing to, 
or constructing part only of, a 
building, or any addition, alteration, 
improvement, renovation or repair of 
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2 As to which, see Chapter IV: WA Building Regulation Reform.

an existing building, are not contracts 
to construct a ‘building’ for the 
purpose of the section.

Legislative changes affecting 
interpretation of this case
Under new building legislation that 
has come into force in 20112, the 
definition of ‘building work’ for which a 
‘building permit’ may be required is in 
broad terms and, seemingly, abolishes 
the distinction between buildings of 
a permanent and non-permanent 
nature. However, the courts may, 
in future, have occasion to define 
phrases such as ‘the construction, 
erection, assembly or placement of 
a building or an incidental structure’ 
under the new legislation, and so the 
Court of Appeal’s decision in this case 
will have continuing significance for 
the construction industry.

As to the registration of builders 
and supervision requirements, the 
new Building Services (Registration) 
Act	2011 (WA) and accompanying 
Regulations codify the opinions that 
the Court of Appeal expressed in 
this case. While there must be a 
‘nominated supervisor’ of all building 
works, employees of ‘building service 
contractors’ that undertake building 
works are exempt from registration 
requirements. 
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Darling Downs Foods Pty Ltd v Bovis Lend Lease Pty Ltd & Ors

In this case, the Supreme Court of Queensland was asked to determine if the designer or builder 
of commercial premises owes a duty of care to a person with whom they have no contractual 
relationship for pure economic loss arising from defects in those premises. 

The facts
Darling Down Foods Pty Ltd1 (Darling) 
entered into a contract with Bovis 
Lend Lease Pty Ltd (Bovis) for the 
construction of an abattoir and related 
design work. 

Bovis engaged the second defendant, 
Cushway Blackford and Associates 
Pty Ltd (Cushway), as a consultant 
to provide design, inspection and 
certification work in relation to 
the abattoir and specifications 
for an electrical switchboard. 
Bovis subcontracted the design 
and construction of the electrical 
switchboard to Harwal Electrical 
Industries Pty Ltd) (Harwal)2 . 
Neither Harwal nor Cushway had a 
contractual relationship with Darling. 

In June 2004, Darling granted a 
licence to its wholly owned subsidiary 
KR Castlemaine Pty Ltd3 (KRC) to 
operate the abattoir. 

. 

2 During the proceedings, the company is referred to as ACN 066 045 645 Pty Ltd. 

3 Under its administration, at the time of proceedings the company name changed to Project Company No. 1 Pty Ltd.

Darling KRC

Bovis

Cushway Harwal

License 
to operate

Abattoir 
design

Switchboard design 
and construction 
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On 17 June 2005, there was a fire 
at the abattoir that damaged the 
switchboard and caused a loss of 
electrical power to the facility. Darling 
alleged that this fire occurred due 
to the negligent construction of the 
switchboard. However, it became 
apparent that KRC had suffered 
certain losses arising out of the effects 
of the fire, and therefore Darling 
sought to join KRC to the proceedings 
as a second plaintiff.4 

The decision
The Supreme Court of Queensland 
was required to consider whether 
KRC had any cause of action against 
the defendants, Bovis, Cushway 
and Harwal. This required the court 
to consider whether a designer or 
builder of commercial premises owes 
a duty of care for pure economic 
loss arising from defects to a person 
with whom they have no contractual 
relationship. 

Justice Martin noted that the High 
Court has held that in cases of pure 

Darling Downs Foods Pty Ltd v Bovis Lend Lease Pty Ltd & Ors

economic loss, it is not sufficient 
merely to demonstrate that the 
plaintiff was likely to suffer damage 
if reasonable care were not taken. 
Rather, the relevant test of whether a 
duty of care to avoid economic loss 
is owed is a party’s ‘vulnerability’; 
that is, the plaintiff must demonstrate 
an inability to protect itself from the 
consequences of another person’s 
failure to take reasonable care, 
either entirely or, at least, in a way 
that would cast the consequences 
of the loss on that other person.5 
His Honour stressed that a failure 
to plead vulnerability may lead to a 
finding that there is no duty owed, or 
to a striking out of the pleading. 

However, Justice Martin held that 
even if KRC pleaded that it was 
vulnerable and could not have 
identified the electrical faults, Bovis 
would not owe KRC a duty of care. 
His Honour stated that he was bound 
by the decision in Fangrove Pty 
Ltd v Tod Group Holdings Pty Ltd,6 
as approved by the High Court in 

Woolcock Street Investments Pty Ltd 
v CDG Pty Ltd 7, that a designer of a 
commercial building was not subject 
to a duty of care to a subsequent 
owner of the premises to design them 
so as to avoid potentially dangerous 
defects. 

Therefore, the application to join KRC 
as a second plaintiff was dismissed, 
as the pleading did not demonstrate a 
cause of action in negligence for pure 
economic loss by KRC against Bovis.

The practical implication
This case highlights the importance 
of considering and, if available, 
pleading vulnerability to establish a 
duty of care in claims for negligence 
causing pure economic loss. It 
affirms that the designer or builder of 
commercial premises owes no duty of 
care to a person with whom they have 
no contractual relationship for respect 
of pure economic loss arising from 
defects in those premises. 

4 [2010] QSC 409.

5 Citing Perre v Apand Pty Ltd [1999] HCA 36; and Woolcock Street Investments Pty Ltd v CDG Pty Ltd (2004) 216 CLR 515 at [22] – [23].

6 2 Qd R 236. 

7 [2002] QCA 88. 
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As a practical measure, incoming 
operators/owners may wish to try and 
secure the benefit of warranties from 
contractors such as Bovis, in order to 
avoid the difficulties in establishing 
a duty of care in the event that pure 
economic loss is suffered as a result 
of defects in the premises. 

Darling Downs Foods Pty Ltd v Bovis Lend Lease Pty Ltd & Ors
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Western Export Services Inc v Jireh International Pty Ltd

In Western Export Services Inc v Jireh International Pty Ltd 1 the High Court dismissed an 
application for special leave to appeal the decision of the NSW Court of Appeal in Jireh 
International Pty Ltd t/as Gloria Jean’s Coffee v Western Exports Services Inc.2 In doing so, 
the High Court upheld the proposition that when interpreting a contract, extrinsic evidence of 
surrounding circumstances cannot be used where the contract is unambiguous on its face. 

Facts
Jireh International Pty Ltd and 
Western Export Services Inc (WES) 
entered into a letter agreement by 
which WES agreed to assist Jireh 
to become Gloria Jean’s master 
franchisee in Australia.  The 
first sentence of clause 3 of the 
agreement noted the intention of 
the parties to establish Jireh ‘or an 
associated entity’ as a supplier to 
Gloria Jean’s. The second sentence 
stated that Jireh (with no reference to 
associated entities) would pay WES a 
commission of 5 per cent of the price 
of coffees, teas and other products 
sold by Jireh to Gloria Jean’s stores.

Issues in dispute
A dispute arose between the parties 
as to whether the commission was 
only payable on sales by Jireh itself or 
also on sales by an associated entity 
of Jireh.

The trial judge at first instance 
adopted a ‘commercial and business 
like’ interpretation of clause 3 and 
held that, although the phrase ‘Jireh 
International Pty Ltd’ was not itself 
ambiguous (there being only one 
entity with that name), a reasonable 
person in the position of the parties 
would have understood the phrase 
‘sales by Jireh International Pty Ltd to 
GJCC stores’ to encompass sales by 
Jireh’s associated entities.

The NSW Court of Appeal overturned 
the trial judge’s decision. Justice 
Macfarlan, who delivered the leading 
judgment, held that because there 
was no ambiguity in the words ‘Jireh 
International Pty Ltd’, there was 
no justification in departing from 
the plain meaning of the contract 
unless the words actually used by 
the parties would give the contract 
an absurd operation (which, in this 
case, they didn’t). However, Justice 
Macfarlan accepted that, before 
determining whether the language 
was unambiguous, the court was 
required to look at both the contract 
as a whole and the surrounding or 
background circumstances known to 
both parties. His Honour went on to 
further state that the court ‘will not be 

1 [2011] HCA 45.

2 [2011] NSWCA 137.
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justified in disregarding unambiguous 
language simply because the contract 
would have a more commercial 
and business-like operation if an 
interpretation different to that dictated 
by the language were adopted.’3

WES sought special leave to appeal to 
the High Court.

The decision 
The High Court consisting of Justices 
Gummow, Bell and Heydon, refused 
special leave to the applicant, WES.  
Somewhat unusually the High Court 
provided reasons for refusing special 
leave. 

In the reasons the High Court clearly 
stated that to accept the application 
for special leave would require 
reconsideration of the leading decision 
in this area of Codelfa Construction 
Pty Ltd v State Rail Authority of 
NSW.4 In Codelfa, Justice Mason 
held that evidence of surrounding 
circumstances will only be relevant to 
contractual interpretation where the 

language of the contract is ambiguous 
or susceptible of more than one 
meaning. The High Court specifically 
citied paragraph 352 of Justice 
Mason’s judgement which provided 
as to the ‘true rule’ of contractual 
interpretation, that:

 …evidence of surrounding 

circumstances is admissible to assist in 

the interpretation of the contract if the 

language is ambiguous or susceptible 

of more than one meaning.  But it 

is not admissible to contradict the 

language of the contract when it has 

a plain meaning.  Generally speaking 

facts existing when the contract was 

made will not be receivable as part of 

the surrounding circumstances as an 

aid to construction, unless they were 

known to both parties, although, as we 

have seen, if the facts are notorious 

knowledge of them will be presumed.5 

The High Court stated that until 
such time as it reconsiders and 
disapproves or revises the Codelfa 
decision, intermediate courts and 

trial judges are bound to follow the 
precedent set in Codelfa and to 
date, there have been no High Court 
decisions following Codelfa which 
are inconsistent with this authority.6 
This is significant as in recent times 
this area of law has been somewhat 
unclear in that the Federal Court and 
state Courts of Appeal have in some 
instances considered evidence of 
surrounding circumstances when 
interpreting contractual provisions, 
without the trigger of ambiguous 
contractual language. 

The High Court’s decision suggests 
that Codelfa will be considered by it 
as the binding authority in matters 
relating to contractual interpretation 
and evidence of surrounding 
circumstances will not be relevant 
unless the language of the contract is 
ambiguous. It is likely from this that 
the circumstances where the court 
may look beyond the actual terms of a 
contract to give the contract meaning, 
will be limited where the contract is 
clear in its terms. 

3 [2011] NSWCA 137 at 55.

4 (1982) 149 CLR 337.

5 (1982) 149 CLR 337 at 352.

6 [2011] HCA 45 at 3 to 4.
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The practical implications
This decision is not only relevant 
to parties currently in litigation, or 
contemplating litigation, but also 
those who are in the process of 
drafting and negotiating construction 
contracts.  It is important that those 
in the construction industry are 
cognisant that the actual words and 
terms included in contracts correctly 
reflects	the	parties’	intention	at	
the time these contractual terms 
where negotiated. The High Court’s 
decision is an important reminder 
that if a contract is litigated, the 
actual words of the contract are likely 
to be preferred to an interpretation 
which involves a consideration of the 
apparent intention of the parties or 
the surrounding circumstances known 
to the parties at the time the contract 
was entered into.

For those currently in disputes 
involving contractual interpretation 
this case suggests that inferior and 
intermediate appellate courts are 
very likely to follow the precedent set 
in Codelfa and the circumstances 
where a court will depart from the 
literal interpretation of a contract 
will be limited where the words of 
the contract are clear.  In line with 
this there is likely to be a renewed 
emphasis on arguments as to 
whether the language in a contract 
is ambiguous in instances where 
parties seek to lead evidence beyond 
the terms of the contract for its 
interpretation.
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In the context of determining whether an arbitrator’s conclusion contained a ‘manifest error of law’, 
this case1 provides guidance on an owner’s termination rights in the event of a builder’s delay, 
and gives interesting comparisons of the well-known case of Turner Corporation Ltd (Receiver and 
Manager appointed) v Austotel Pty Ltd 2 with the present one. 

D & M (Australia) Pty Ltd v Crouch Developments Pty Ltd

The facts
D&M (Australia) Pty Ltd and Crouch 
Developments Pty Ltd entered into 
a contract under which Crouch 
would construct 27 apartments for 
D&M. The contract was made on the 
common assumption that D&M would 
import some construction materials 
from China, and engage Chinese 
and local workers to install those 
materials. Construction was delayed 
and substantial costs incurred as a 
result of the differences in practice 
between Crouch and D&M’s workmen. 
Clause 5 of the contract required 
Crouch to complete the building works 
within 52 weeks from the date of 
commencement. Under clause 11, if 
the building works were delayed for a 

number of specified reasons, Crouch 
was to notify D&M in writing, and 
was entitled to a fair and reasonable 
extension of the time provided for 
completion of the building works. 
Clause 13 gave D&M the right to 
terminate the contract where Crouch 
failed to proceed with the building 
works with due diligence and in a 
competent manner. 

Before construction was completed, 
D&M purported to terminate the 
contract for Crouch’s alleged breach 
of clause 13. Arbitration ensued. The 
arbitrator found in favour of Crouch, 
on the basis that the contract had an 
implied term that D&M would supply 
materials and perform work in such a 
way as ‘not to compromise or create 
any inconsistency’ with Crouch’s 

performance of its obligations. Leave 
to appeal the arbitrator’s decision 
was sought. At first instance, Justice 
Blaxell of the Western Australia 
Supreme Court refused D&M’s 
application for leave to appeal the 
arbitrator’s decision. D&M then sought 
leave to appeal to the Court of Appeal. 

The dispute
D&M contended that there was a 
manifest error of law in the arbitrator’s 
conclusion that the implied term was 
consistent with the express terms (in 
particular, clause 11) of the contract. 
D&M relied on Turner as authority and 
submitted that the present dispute 
was analogous to the facts of Turner. 
In Turner, the proprietor sued the 
builder for liquidated damages for 

2  (1997) 13(6) BCL 378.
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failing to complete the works by the 
contract date. The contract required 
the builder to achieve practical 
completion by the specified date 
‘subject to adjustment as provided for 
in clause 9’, which provided a regime 
for the builder to claim an extension of 
time. One of the express grounds for 
seeking an extension of time included 
any ‘default or omission on the part 
of the proprietor’. The court held in 
Turner that there was no implied term 
to the effect that the proprietor was 
precluded from recovering liquidated 
damages for the builder’s breach of 
contract in failing to achieve practical 
completion by the due date, even if 
the proprietor had done something 
that prevented the works from being 
completed in time. The court held that 
the builder’s obligation to complete 
the works by the specified completion 
date was subject to clause 9 only. As 
clause 9 expressly provided for the 
circumstance where the proprietor’s 
default or omission caused the delay 
in the builder’s progression of the 
works, there was no scope for an 

D & M (Australia) Pty Ltd v Crouch Developments Pty Ltd 

implied term by which the completion 
date could be extended by reason of 
the proprietor’s default or omission. 
On the facts, the prevention principle 
(which states that one party may 
not rely upon the failure of the other 
party to perform the contract if they 
have prevented the other party 
from performing) did not operate 
to preclude the proprietor from 
recovering liquidated damages. 

The decision
The Court of Appeal had difficulty in 
applying Turner to the present case 
for three reasons. 

•	 The	prevention	principle	is	not	
abrogated by contract by an 
extension of time clause where the 
clause does not provide expressly 
for an extension of time on 
account of the fault or breach of 
the proprietor. In the present case, 
clause 11 of the contract did not 
expressly provide for an extension 
of time in the event of default by 
D&M. 

•	 The	terms	of	clause	11	in	the	
present case were substantially 
different from clause 9 in Turner. 
In order to make good the analogy 
with Turner, D&M needed to 
establish that there was no 
entitlement to an extension of time 
unless notice was first given by 
Crouch under clause 11. Clause 
11 provided that Crouch ‘shall be 
entitled to a fair and reasonable 
extension’ in the circumstances 
referred to in the clause. These 
words of entitlement were not 
expressly dependent on Crouch 
first giving notice of delay. 
Additionally, the essentiality of 
notice was not clear where D&M 
is itself supplying materials and 
labour, and was thereby engaged 
in the progress of the works and 
the cause of delays. 

•	 Even	if	clause	11	was	equivalent	
in terms to clause 9 in Turner, 
D&M needed to demonstrate 
that clause 11 also necessarily 
precluded the implied term from 
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operating consistently with clause 
13. In order to rely on clause 13, 
D&M needed to positively establish 
that Crouch had failed to proceed 
with the building works with due 
diligence and in a competent 
manner. The Court of Appeal then 
applied Hometeam Constructions 
Pty Ltd v McCauley 3, where the 
court held that a builder’s failure 
to seek a formal extension of 
time in a case where the issue 
was whether it performed the 
works with due diligence could 
not be determinative. D&M had 
not contended that there was an 
express or implied term that any 
failure to complete the works within 
52 weeks would be deemed to be 
failure to complete the building 
works with due diligence and in a 
competent manner. The arbitrator’s 
finding of the implied term 
therefore operated consistently with 
clause 11 and clause 13. 

These difficulties indicated to the 
Court of Appeal that a ‘manifest error 
of law’ on the face of the award had 
not been established. 

The appeal was dismissed. 

Conclusion and the 
practical implications
The Court of Appeal upheld an 
arbitrator’s finding that a contract 
contained an implied term (based 
on the prevention principle) that an 
owner would not delay the contractor 
in the performance of his contractual 
obligations and that the owner had 
failed to demonstrate a contractual 
right to terminate as a result of delay. 
The court held that, on a proper 
reading of the contractual terms, 
there was no inconsistency between 
the implied term and the express 
extension of time provisions. Critically, 
even if there were, mere delay by 
the contractor did not amount to a 
failure to progress the works with 

due diligence. Owners should take 
care, therefore, in considering their 
termination rights when these are 
based on delay.

 

3 [2005] NSWCA 303.
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The Federal Court recently declined1 to stay or adjourn court proceedings in respect of a 
shipping dispute, pending the outcome of related arbitration proceedings in Singapore. 

McConnell Dowell Constructors (Aust) Pty Ltd v The Ship ‘Asian Atlas’

The facts
McConnell Dowell Constructors 
(Aust) Pty Ltd (McConnell Dowell) 
entered into a charter agreement with 
freight forwarder Skelton Sherbourne 
to transport a jack-up barge called 
the Santa Fe from Cape Lambert 
in Western Australia to Adelaide. 
Skelton Sherbourne then entered 
into a charter agreement with Asian 
Atlas Limited (Asian Atlas), a Hong 
Kong company, to transport the 
jack-up barge aboard the ship Asian 
Atlas (the ship). Both contracts were 
governed by English law and any 
disputes were to be submitted to 
arbitration in Singapore.

Both the barge and ship sustained 
damage in an unsuccessful attempt 
to load the barge onto the ship on 
5 August 2009, and repairs were 
made to each. The barge was finally 

loaded 13 days later. After the ship’s 
arrival into the port of Adelaide, Asian 
Atlas issued invoices to McConnell 
Dowell for demurrage and exercised 
a lien over the barge. In response, 
McConnell Dowell had the ship 
arrested, arguing in the Federal Court 
that both the damage sustained to 
the barge and the delivery delay were 
breaches of contract. McConnell 
Dowell contended that Skelton 
Sherbourne was agent for Asian Atlas 
and therefore a direct contractual 
relationship existed between it and 
Asian Atlas. Upon McConnell Dowell 
paying US$1.2 million security into 
court, pending determination of Asian 
Atlas’ demurrage claims, the ship was 
released from arrest and the barge 
unloaded.

McConnell Dowell’s subsequent 
statement of claim disclosed that 
it no longer asserted breach of 
contract, electing instead to frame its 
action in the tort of negligence. The 
party common to both the contracts, 
Skelton Sherbourne, was not joined 
as a party to the court proceedings. 

The dispute
Before the witness statements 
and expert reports became due, 
Asian Atlas commenced arbitration 
proceedings against Skelton 
Sherbourne in Singapore under 
their contract. Skelton Sherbourne 
then issued a notice to arbitrate 
against McConnell Dowell under 
their contract, before resolving 
their differences by agreement that 
McConnell Dowell would indemnify 
Skelton Sherbourne in relation to any 
demurrage claim Asian Atlas brought 
in the arbitration. 
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In the Federal Court, Asian Atlas 
sought a temporary stay of the court 
proceedings or, alternatively, an 
adjournment until the completion 
of its arbitration with Skelton 
Sherbourne.

The decision
At the outset of his judgment, Justice 
Besanko considered the Federal 
Court’s previous decision in Sterling 
Pharmaceuticals in which a stay of 
proceedings in favour of pending High 
Court proceedings in New Zealand 
was refused2. His Honour then 
proceeded to weigh up factors both 
for and against the granting of a stay 
or adjournment. 

On the one hand, factors favouring 
the granting of a stay or adjournment 
were:

•	 both	contracts	nominated	
arbitration in Singapore as the 
forum for the resolution of any 
disputes; 

•	 there	was	a	strong	interest	
in avoiding a multiplicity 
of proceedings (the court 
proceedings and the arbitration 
would both canvass similar 
factual issues and require the 
same witnesses, some of whom 
were coming from Malaysia and 
Singapore); and 

•	 the	arbitration	was	more	likely	to	
resolve all of the issues in dispute 
between the parties (as the court 
proceedings may have only dealt 
with the duty of care in tort law).

Whereas, on the other hand, factors 
against the granting of a stay or 
adjournment were:

•	 the	court	proceedings	were	
considerably more advanced than 
the arbitration; 

•	 the	parties	in	the	court	
proceedings were not the same as 
in the arbitration (and if Skelton 
Sherbourne were joined to the 
court proceedings, it could obtain 
a stay of proceedings under the 

International	Arbitration	Act	1974	
(Cth)) (the Act); and 

•	 by	resolving	factual	issues,	the	
court proceedings would assist 
the arbitration (creating an issue 
estoppel on matters that had 
already been determined).

Dismissing Asian Atlas’s motion for 
a stay or adjournment of the court 
proceedings, Justice Besanko held 
the determinative factor to be that the 
court proceedings were considerably 
more advanced than the arbitration. 

Practical implications
Pro-arbitration jurists may contend 
that, in the preservation of an 
arbitration agreement, it was open 
to Justice Besanko to distinguish 
Sterling Pharmaceuticals on the 
basis that that case concerned 
pending court proceedings in 
another jurisdiction, whereas the 
present case concerned pending 
arbitral proceedings. However, the 
overarching difficulty with such 
a proposition lies in the fact that, 

2 Sterling Pharmaceuticals Pty Limited v The Boots Company (Australia) Pty Limited (1992) 34 FCR 287.
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in upholding McConnell Dowell’s 
entitlement to have its action 
determined by the court, his Honour’s 
decision properly accorded with the 
applicable international arbitration 
laws.

The Act only comprehends a stay of 
proceedings being granted where 
the litigant parties have entered 
into an arbitration agreement3. As 
a consequence of the contractual 
matrix that governed the respective 
relationships of the three parties 
and, specifically, the absence of 
an arbitration agreement between 
McConnell Dowell and Asian 
Atlas, a stay of proceedings was 
unsustainable under the Act. 

This type of contractual matrix is 
relatively common within international 
trade (and, indeed, multi-national 
projects): namely, where there 
are more than two parties and a 
number of related contracts. In 
such circumstances, it may be 

McConnell Dowell Constructors (Aust) Pty Ltd v The Ship ‘Asian Atlas’ 

appropriate when contracting for 
the parties to consider adoption 
of a multi-party or multi-contract 
arbitration clause, allowing related 
disputes between multiple parties to 
be heard together in a single forum 
under the same applicable rules 
and laws. Such a clause might have 
assisted McConnell Dowell, Skelton 
Sherbourne and Asian Atlas to 
resolve their respective differences 
together without the need for the 
inefficient recourse to two arbitrations 
and related court proceedings. 
However, adopting parties ought to 
be aware that multi-party or multi-
contract arbitration clauses are 
fraught with attendant drafting4, 
practical and procedural difficulties 
that must be addressed with care 
and clarity if their purpose is to be 
properly achieved.

 

3 Article 8(1) of the UNCITRAL Model Law on International Commercial Arbitration 2006, adopted by s16 and reproduced 

as Schedule 2 of the Act. See also s7(2) of the Act

4 See, for example, the ‘IBA Guidelines for Drafting International Arbitration Clauses’.
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A recent New South Wales Court of Appeal decision has continued the trend of interpreting 
alternative dispute resolution clauses consistently with commercial commonsense. 

The facts

Lipman Pty Ltd v Emergency Services Superannuation Board

This case1 concerned a determination 
by experts appointed under a 
dispute resolution clause of a 
building contract, and whether that 
determination was final and binding 
or whether it could be re-agitated 
through litigation.

The relevant parts of the dispute 
resolution clause provided as follows:

 42.10 Determination by an Expert

 The determination of the expert:

 (a) must be in writing;

 (b) will be:

(i)  substituted for the relevant 

direction for the Superintendent; 

and

(ii) is final and binding, unless a 

party gives notice of appeal to the 

other party within 21 days of the 

determination; and

 (c) is to be given effect to by the parties 

unless and until it is reversed, 

overturned or otherwise changed 

under the procedure in the following 

clauses.

 42.11 Executive Negotiation

 If a notice of appeal is given under  

 clause 42.10, the dispute is to be 

referred to the persons described in 

Annexure Part A who must:

 (a) meet and undertake genuine and   

  good faith negotiations with a view   

  to resolving the dispute; and

 (b) if they cannot resolve the dispute   

  or difference, endeavour to agree   

  upon a procedure to resolve the   

  dispute.

The parties agreed to the 
appointment of two experts, under 
the provisions of clause 42, to 
resolve a disputed claim. The 
experts determined that a small 
amount was payable by Lipman 
Pty Ltd (Lipman) to the Emergency 
Services Superannuation Board 
(the board). Lipman gave notice 
of appeal under clause 42.10(b). 
Executive negotiations were held 
under clause 42.11, but were 
unsuccessful – the dispute was 
neither resolved and nor was there 
an agreement on a procedure to 
resolve it. Lipman then purported 
to exercise what it referred to as 
the default option, by commencing 
Supreme Court proceedings. 
The board moved to have the 
proceedings dismissed, on the basis 
that the parties were bound by the 
expert determination.

http://www.aar.com.au
http://www.caselaw.nsw.gov.au/genPDF.aspx?url=http://www.caselaw.nsw.gov.au/action/ExportPageToPDF?templateOverride=PJUDG,litUserId=,pc=PJUDG,jgmtid=152774


Chapter 2
Lipman Pty Ltd v Emergency Services Superannuation Board 

The decision 
The primary judge considered that 
the procedure under clause 42.11 
had done whatever work it could 
do, and the expert determination 
was not reversed, overturned or 
otherwise changed. Accordingly, his 
Honour’s view was that the expert 
determination remained binding. He 
considered that, if this construction 
involved an abrogation of the parties’ 
common law rights, then this was the 
clear intention of the two commercial 
parties. His Honour considered that to 
give the clause Lipman’s construction 
would mean the parties intended that 
the same disputes be resolved before 
different tribunals, which was unlikely. 

The Court of Appeal agreed, and took 
the opportunity to endorse specifically 
the liberal approach adopted in 
relation to the construction of dispute 
resolution clauses in recent decisions 
such as Francis Travel Marketing Pty 
Ltd v Virgin Atlantic Airways Ltd 2,  

Fiona Trust & Holding Corporation 

v Privalov3 and Comandate Marine 
Corporation v Pan Australia Shipping 
Pty Ltd4. That these cases were 
concerned with arbitration clauses 
and not expert determination clauses 
did not, in the Court of Appeal’s view, 
detract from their equal force in 
applying to the expert determination 
clause the subject of this case. 

The court considered that such an 
approach gave effect to a coherent 
business purpose, through an 
assumption that commercial courts 
around the world would make that 
parties are unlikely to have intended 
multiple venues or occasions for the 
resolution of their disputes, unless 
they have expressly said so. 

Practical implications
When negotiating the terms of a 
contract, parties need to consider 
carefully the proposed dispute 
resolution procedures and their 
consequences. They should consider 
whether they want the result of 
any expert determination, or other 

alternative dispute resolution process, 
to be binding. If so, they must also 
consider whether they intend for it 
to be binding in all cases or only in 
certain circumstances. For example, 
the dispute resolution procedure 
in the NSW GC21 Standard Form 
Contract provides for the outcome of 
an expert determination to be binding 
if the amount awarded is less than 
a certain monetary sum, and many 
standard form contracts expressly 
provide for final determination by the 
courts or an arbitrator if the parties 
cannot otherwise resolve the dispute. 

In light of this decision, parties 
ought to provide expressly for a 
right to arbitrate or litigate following 
the completion of other alternative 
dispute resolution processes, if that 
is what they intend, and not assume 
that a default option to litigate will 
apply.

 

2 (1996) 39 NSWLR 160.

3 [2007] UKHL 40.

4 [2006] FCAFC 192.
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In this case1, the High Court of Australia considered whether to set aside an expert 
determination. Mere inconsistency in the expert’s reasons were alleged. 

Shoalhaven City Council v Firedam Civil Engineering Pty Limited

The facts
Shoalhaven City Council (Shoalhaven) 
and Firedam Civil Engineering Pty 
Limited (Firedam) entered into a 
contract under which Firedam would 
design and construct a waste water 
collection and transport system 
for the Conjola Regional Sewerage 
Scheme (the works). The contract 
required the works to be completed 
in 64 weeks but this date could be 
adjusted where: 

•	 Shoalhaven	instructed	Firedam	to	
undertake a variation of the works 
(clause 52); or 

•	 Firedam	gave	notice	to	Shoalhaven	
that a delay to completion had 
occurred or was anticipated 
(clause 54). 

Clause 54.6 of the contract also 
provided for discretionary extensions 

of time to be granted by Shoalhaven in 
its absolute discretion. 

Shoalhaven directed Firedam to 
undertake a variation to the works. 
A dispute arose whereby Firedam 
claimed payment for additional works, 
extensions of time in relation to those 
additional works and contractual 
compensation for the extended 
time. Shoalhaven cross-claimed for 
costs incurred because of delayed 
completion. The parties referred the 
dispute to an expert for determination. 
The contract required the parties to 
treat the expert determination as final 
and binding if the aggregate liability of 
one party to the other did not exceed 
$500,000. If the aggregate amount 
exceeded $500,000, either party 
was free to commence proceedings 
for the determined amount within 
56 days after receiving the expert 
determination. 

The expert determined an amount of 
$497,142 was payable to Firedam 
after a deduction for Shoalhaven’s 
entitlement to damages for delayed 
completion. The expert refused 
Firedam’s claims for certain 
extensions of time as a result of 
the additional works. The expert 
separately found that Shoalhaven had 
contributed to some of the delays and 
gave effect to that by exercising the 
discretion conferred in clause 54.6 
and extending the time for completion 
by the amount of delay attributable to 
Shoalhaven. 

Firedam sought a declaration in the 
Supreme Court of New South Wales 
that the expert determination was 
not binding on it. Its summons for 
a declaration was dismissed at first 
instance but reversed on appeal. 
Shoalhaven applied for special leave 
to appeal to the High Court. 
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The dispute
Firedam argued that the expert 
determination’s reasons disclosed an 
inconsistency in refusing Firedam’s 
claim for certain extensions of time 
while allowing an extension of time 
for Shoalhaven’s contribution to 
the delay. This inconsistency was 
not accounted for and affected the 
validity of the expert determination. 

The decision
In three separate judgments, the 
High Court unanimously granted 
leave to appeal and set aside the 
Court of Appeal’s decision. 

The expert had determined, as 
required by the contract, the issues 
identified by the parties. The content 
of the requirement to give reasons 
must	reflect	the	nature	of	the	expert	
determination process and the 
issues to be determined. A mistake 
in the reasons given in an expert 
determination does not necessarily 
deprive the determination of its 
binding force. 

Shoalhaven City Council v Firedam Civil Engineering Pty Limited 

There was no inconsistency 
between the expert’s finding of delay 
attributable to Shoalhaven and his 
rejection of Firedam’s substantive 
claim for an extension of time. 
There was also no deficiency in 
the explanation given in the expert 
determination of the process of 
reasoning adopted. Firedam’s 
claims for an extension of time and 
Shoalhaven’s contribution to the delay 
in the works were distinct claims 
based on different criteria and called 
for different findings. 

The expert considered that 
there were delays attributable to 
Shoalhaven that would have entitled 
Firedam to an extension of time, 
had it complied with the procedure 
required to obtain that extension. The 
expert, in valuing Shoalhaven’s cross-
claim, exercised the power to extend 
time under clause 54.6 and used 
Firedam’s extension of time claim as 
a basis for calculating the pro rata 
delay attributable to Shoalhaven. 

Practical implications
This case demonstrates that a court 
will not necessarily set aside an 
expert determination for mistakes 
in the reasons, and contractual 
requirements to give reasons in 
expert determinations must be read 
according to their context. 

An expert determination may be 
found not to be binding on the basis 
of a deficiency or error in the reasons 
where: 

•	 the	deficiency	or	error	discloses	
that the expert had not made a 
determination according to the 
contract; or

•	 the	deficiency	or	error	is	such	
that the purported reasons are 
not reasons within the meaning of 
the contract and the provision of 
reasons is a necessary condition 
of the binding operation of the 
determination. 
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IMC Aviation Solutions Pty Ltd v Altain Khuder LLC 

IMC Aviation Solutions Pty Ltd v Altain Khuder LLC 

The Victorian Court of Appeal has clarified1 a number of important issues regarding the 
enforcement of foreign arbitral awards in Australia. 

The facts
This case arose out of an ‘operations 
management agreement’ (OMA) 
between Altain Khuder LLC (Khuder) 
and IMC Mining Inc (IMC Mining) 
relating to an iron ore mine in 
Mongolia. The OMA contained an 
arbitration agreement, and, after a 
dispute arose concerning the provision 
of services under the OMA, Khuder 
commenced an arbitration under 
the rules of the Mongolian National 
Arbitration Center.

The arbitral tribunal found that it 
had jurisdiction over the matter, and 
made an award in Khuder’s favour 
for US$5,903,098, plus an arbitration 
fee of US$50,257. It also ordered that 
another entity, IMC Mining Solutions 
Pty Ltd (IMC Solutions),2 pay this sum 
‘on behalf of’ IMC Mining.

Khuder subsequently applied to the 
Khan-Uul District Court in Mongolia to 
verify the award. Its application was 
successful and, after sending a letter 
of demand to IMC Solutions, it made 
an ex parte application to enforce the 
award in the Victorian Supreme Court.

On 20 August 2010, a single judge of 
the Victorian Supreme Court made an 
order that the award be enforced (the 
order). The order also provided that 
IMC Mining and IMC Solutions could 
apply to set it aside within 42 days.

The dispute
Only IMC Solutions applied to set the 
order aside, on bases including that 
IMC Solutions was not a party to the 
relevant arbitration agreement. On 28 
January 2011, the judge dismissed 
IMC Solutions’ application, and, on 
28 January 2011, ordered indemnity 
costs against it. These orders were 

stayed until 4pm on 4 February, 
and, when IMC Solutions sought 
an extension of the stays, the judge 
refused and again ordered that it pay 
Khuder’s costs of that application on 
an indemnity basis.

IMC Solutions appealed the order, 
the dismissal of IMC Solutions’ 
application to have the order set 
aside, and the two costs orders.

The Court of Appeal’s 
decision
All the judges allowed the appeal, 
although there were differences 
in the approach of the majority 
(Justices Hansen and Kyrou) and 
the Chief Justice, including that the 
majority decided for itself whether 
IMC Solutions was a party to the 
arbitration agreement, whereas the 
Chief Justice would have remitted 
that issue to the trial judge. The 

2 IMC Solutions is now called IMC Aviation Solutions Pty Ltd.
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decisions addressed a number 
of important issues regarding the 
enforcement of arbitral awards under 
the International	Arbitration	Act	1974 
(Cth) (the Act). 

Evidence required in support of 
an application to enforce a foreign 
arbitral award

The Court of Appeal confirmed that 
applications for enforcement of 
awards under the Act are usually 
straightforward. The applicant must 
establish, prima facie, that the award 
debtor and creditor are parties to 
the relevant arbitration agreement. 
Usually this will be achieved by 
producing the arbitral award and the 
arbitration agreement under which 
it was made, and, in the Victorian 
Supreme Court, the application can 
be made ex parte. The court will then 
make an order enforcing the award, 
and the respondent can apply to have 
the order set aside on grounds set out 
in sections 8(5) and (7) of the Act, 
which	reflect	those	in	Article	V(1)	of	
the New York Convention.

IMC Aviation Solutions Pty Ltd v Altain Khuder LLC 

However, the position is different if 
the award debtor or creditor is not 
named as a party to the arbitration 
agreement. When that is the case, 
evidence other than the award and 
arbitration agreement will be required 
to establish that the award debtor 
and creditor are, prima facie, parties 
to the agreement. In addition, the 
enforcement application should be 
made inter partes rather than ex 
parte.

Estoppel

The trial judge found that IMC 
Solutions was estopped from denying 
it was bound by the award as a result 
of matters, including its participation 
in the arbitration proceeding, and its 
failure to challenge the award in the 
Mongolian courts.

The majority concluded that there 
was no estoppel, and, in particular, 
that a person that denies being party 
to an arbitration agreement has no 
obligation to apply to set aside the 
award in the country where it is 

made. The majority agreed with the 
English Court of Appeal in Dallah that 
‘[t]he party initiating the arbitration 
must try to enforce the award where 
it can. Only then and there is it 
incumbent on the defendant denying 
the existence of any valid award to 
resist enforcement.’3

The Chief Justice also found that 
there was no estoppel on the facts of 
this case; however, according to her 
Honour:

 the award debtor’s conduct in respect 

of the arbitration proceeding and 

any relevant proceedings brought 

before the courts of the supervisory 

jurisdiction may have given rise to an 

issue estoppel, estoppel by convention 

or some other established category of 

estoppel. The Act contains nothing to 

suggest that it was intended to exclude 

the application of ordinary principles of 

estoppel.

3 [319], quoting Lord Mance JSC in Dallah [2011] 1 AC 763, 810 [23].
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Enforcing the court’s power to 
determine a tribunal’s jurisdiction 
over the parties

Khuder asserted that, as the tribunal 
had determined that IMC Solutions 
was a party to the arbitration 
agreement and that it had jurisdiction 
to make the award against IMC 
Solutions, the court did not have 
jurisdiction to consider those issues 
for itself. 

The majority rejected this submission. 
Following the English Court of 
Appeal’s decision in Dallah, it 
decided that a tribunal’s finding that 
it had jurisdiction over the parties, 
including whether the parties were 
parties to the relevant arbitration 
agreement, has ‘no legal or evidential 
value’, and ‘whether the arbitrators 
had jurisdiction is a matter that in 
enforcement proceedings the Court 
must consider for itself.’4

IMC Aviation Solutions Pty Ltd v Altain Khuder LLC 

Onus of establishing the defences 
in ss 8(5) and (7) of the Act 

The trial judge found that an award 
debtor must satisfy a ‘heavy’ onus 
of proof when asserting a defence 
to enforcement, which will only 
be made out by ‘clear, cogent and 
strict proof’.5 His Honour did so 
primarily on the basis of the Act’s 
‘pro-enforcement bias’. While the 
majority agreed that the Act should 
be interpreted in light of this bias, it 
found that to supplement the ordinary 
civil onus of proof on the balance of 
probabilities could not be justified on 
the Act’s language, which states only 
that defences must be proved ‘to the 
satisfaction of the court’.6

Indemnity costs

The trial judge awarded indemnity 
costs against IMC Solutions for both 
the enforcement proceeding and 
its application to extend the stay of 
the trial judge’s orders. His Honour 
did so following authority from Hong 
Kong, and on the basis of the Act’s 

‘pro-enforcement’ policy and his 
finding that, because of this policy, 
IMC Solutions ought to have known 
that its prospects of success were 
limited.

The Court of Appeal noted that 
deviating from the ordinary party-
party costs orders requires special 
circumstances, and that there was 
nothing special about IMC Solutions 
following the Act’s procedure for 
resisting enforcement:

 [t]he fact that an award debtor fails 

to establish a ground for resisting 

enforcement of a foreign arbitral 

award cannot, of itself, constitute 

special circumstances. Nor can a 

finding that the award debtor’s case 

was ‘unmeritorious’ if all that is meant 

by that expression is that the award 

debtor failed to persuade the Court 

to accept his or her evidence and 

submissions.

4 [266-270], quoting, respectively, Lord Mance JSC and Lord Sackville JSC in Dallah [2011] 1 AC 763, 812-813 [30] and 850 [160]. 

Again, the majority found that, in any case, it was clear from the face of the award that the tribunal did not, in fact, decide that IMCS 

was a party to the arbitration agreement; nor did it find any facts that would allow it to do so: [285], [287].

5 [189-190].

6 [128-129], [192]. Chief Justice Warren, however, considered that the matters an award debtor must prove under section 8(5)(a)-(e) of the Act 

(‘either fraud or vitiating error on the part of the arbitral tribunal’) justified imposing a heavy onus if the ordinary civil standard is to be met: [53].
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Practical implications 
In this case, the Victorian Court of 
Appeal clarified a number of issues 
for parties seeking to enforce, or 
resist enforcement of, foreign arbitral 
awards in Australia under the Act.7 
According to the majority’s decision:

•	 in	an	application	to	enforce	
an award, the applicant must 
establish, prima facie, that 
the award debtor and creditor 
are parties to the relevant 
arbitration agreement. Where 
they are not named as parties 
to the agreement, producing 
the award and agreement will 
be insufficient to overcome this 
burden. Additional evidence will 
be required, and the application 
should be made inter partes rather 
than ex parte;

•	 a	person	may	resist	enforcement	
of an award on the basis that it 
was not a party to the arbitration 

agreement, even though it did not 
participate in the arbitration or 
apply to set aside the award in the 
seat of the arbitration;

•	 a	court	called	on	to	enforce	an	
award has the power to determine 
for itself whether the tribunal has 
jurisdiction over the parties, and 
is not limited by any findings the 
tribunal has made in this regard; 

•	 there	is	not	a	‘heavy’	onus	on	
respondents seeking to establish 
the defences in s 8(5) and (7) 
of	the	Act	(which	reflect	those	
in Article V(1) of the New York 
Convention) – the standard 
is simply the ‘balance of 
probabilities’; and

•	 unsuccessfully	resisting	
enforcement of an award will 
not, of itself, justify an award of 
indemnity costs.

7 The Act gives force of law in Australia to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention).
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In this case1, the High Court of Australia held that the Court of Appeal had erred in finding that 
leave to appeal an arbitrators’ decision should not have been granted under section 38(4)(b) of 
the Commercial Arbitration Act 1984 (NSW). In reaching its decision, the court considered the 
application of section 18B of the Insurance	Act	1902 (NSW) to treaties of reinsurance. 

The court restored the orders of Justice Einstein of the Supreme Court of New South Wales, 
which set aside the arbitral award.

Westport Insurance Corporation v Gordian Runoff Ltd

The facts
In 1999, the respondent, Gordian 
Runoff Ltd (Gordian), wrote for 
FAI Insurance Limited (FAI) a 
seven-year directors’ and officers’ 
runoff insurance policy (the FAI 
policy). The FAI policy applied 
to acts occurring before 31 May 
1999, and allowed for claims to be 
made and notified for seven years 
thereafter. Under reinsurance treaties, 
Westport Insurance Corporation (the 
reinsurers) agreed to cover Gordian’s 
policies, limited to claims made within 
a period of three years.

In 2001, a number of claims in 
respect of alleged wrongful acts 
before 31 May 1999 were made 
and notified to Gordian under the 
FAI policy. The reinsurers refused to 
cover these claims, on the grounds 
that their cover was limited to 
underlying policies with a term not 
exceeding three years.

The terms of the reinsurance 
treaties required the dispute to 
be decided by arbitration. In an 
arbitration held on 14 July 2008, a 
panel of three arbitrators accepted 
Gordian’s submission that s18B of 
the Insurance Act operated so that 
the reinsurance treaties covered 

Gordian’s liability under the FAI 
policy for claims made and notified to 
Gordian within the three-year period. 

Justice Einstein in the Supreme Court 
of NSW granted the reinsurers leave 
to appeal and allowed the appeal. 
His Honour set aside the award and 
dismissed Gordian’s claim in the 
arbitration. His Honour found that 
there had been a ‘primary error of 
law’, in that the arbitrators wrongly 
applied s18B(1) of the Insurance 
Act.

The Court of Appeal granted 
Gordian leave to appeal from Justice 
Einstein’s decision and allowed that 
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appeal. The court found that Justice 
Einstein should not have granted 
the reinsurers leave to appeal the 
arbitral award under s38(4)(b) of the 
Arbitration Act, as there was neither 
a ‘manifest error of law on the face 
of the award’, nor strong evidence of 
error as required by s38(5)(b) of the 
Arbitration Act.

The dispute
In the High Court proceeding, 
the issue was whether the Court 
of Appeal erred in finding that 
the appeal of the arbitral award 
should not have been allowed. The 
reinsurers contended that leave to 
appeal should have been allowed 
under s38 of the Arbitration Act 
because the arbitrators’ application 
of s18B(1) of the Insurance Act, 
and the arbitrators’ failure to give 
adequate reasons for their conclusion 
respecting that application, 
constituted ‘manifest errors of law 
upon the face of the award.’

Westport Insurance Corporation v Gordian Runoff Ltd 

The decision
Chief Justice French and Justices 
Gummow, Crennan, Bell and Kiefel 
allowed the appeal, finding that leave 
to appeal the arbitrators’ decision 
should have been granted. The court 
set aside the orders of the Court of 
Appeal, thus restoring the orders of 
the primary judge.

The court first set out the process for 
appealing an arbitral award, and the 
circumstances in which the court may 
grant leave to do so, as follows:

•	 with	the	leave	of	the	Supreme	
Court, an appeal lies to the 
Supreme Court on any question of 
law arising out of an award: s38(4)
(a) of the Arbitration Act; 

•	 leave	of	the	Supreme	Court	is	
not to be granted unless the 
Supreme Court considers that the 
applicant has satisfied the following 
criteria specified in s38(5) of the 
Arbitration Act:

•	 having	regard	to	all	the	
circumstances, the 
determination of the question 
of law concerned could 
substantially affect the rights 
of one or more parties to the 
arbitration agreement; 

•	 there	is	a	manifest	error	of	
law on the face of the award, 
or strong evidence that the 
arbitrator or umpire made an 
error of law; and

•	 the	determination	of	the	
question may add, or may be 
likely to add, substantially to 
the certainty of commercial 
law.

The court emphasised that when 
determining whether there is a 
‘manifest error of law on the face of 
the award’, the inquiry is not into the 
character or quality of the error but to 
whether the error is apparent to the 
reader of the award. The court found 
that both inadequacy of reasons for 
an award and the misapplication of 
a complex legislative provision could 
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constitute ‘manifest errors of law on 
the face of the award’ and therefore 
give rise to an appeal.

In this situation, the court found 
that arbitrators’ failure to give 
adequate reasons for their conclusion 
respecting the application of s18B(1) 
of the Insurance Act was both a 
manifest error of law on the face 
of the award and strong evidence 
that the arbitrators made an error of 
law, the determination of which may 
add substantially to the certainty of 
commercial law. The reasons the 
arbitrators gave were inadequate 
because: 

•	 the	arbitrators	were	obliged	to	
explain succinctly why the various 
integers in s18B of the Insurance 
Act were satisfied; and 

•	 there	was	no	indication	of	factual	
findings in the reasons that 
supported the inapplicability of a 
proviso contained in s18B.

In reaching this decision, the court 
noted the reference in Oil Basins Ltd 

v BHP Billiton Ltd 2 to the giving by 
the arbitrators of reasons to a ‘judicial 
standard’ placed an unfortunate gloss 
upon the terms of s29(1)(c) of the 
Arbitration Act. More accurate were 
observations that what is required to 
satisfy that provision will depend upon 
the nature and circumstances of the 
dispute. 

The court also found that there had 
been a ‘manifest error of law on the 
face of the award’ with respect to 
the arbitrators’ application of s18B 
of the Insurance Act. It was held 
that special leave to appeal should 
be granted, and the appeal allowed, 
on the ground that s18B was never 
engaged by the reinsurance treaties 
and therefore should not have been 
applied by the arbitrators.

Practical implications
The court examined the process of 
appealing an arbitral award under s38 
of the Arbitration Act. It emphasised 
that, when determining whether there 
is a ‘manifest error of law on the face 

of the award’, the focus is on whether 
the error is apparent to the reader of 
the award. 

The court also emphasised that 
an arbitrator’s failure to provide an 
adequate statement of reasons may, 
of itself, amount to a ‘manifest error 
of law’. The court’s reasoning on this 
issue appears to extend the scope of 
judicial review of arbitral awards, as 
it indicates that virtually all errors of 
law will be ‘manifest’ for the purposes 
of s38.

This decision highlights the 
importance of the current reforms 
to the Commercial Arbitration Acts 
(discussed in more detail in Chapter 
Four). Under the new Acts, an 
appeal from an arbitral award is only 
available if both (a) the parties agree 
that an appeal may be made; and 
(b) the court grants leave (s34A). 
The concept of ‘manifest error of law’ 
does not appear in the new Acts. 
Instead, in order for the court to grant 
leave for an appeal, the tribunal’s 

2 [2007] VSCA 255.
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decision must be ‘obviously wrong’ 
‘on the basis of the findings of fact in 
the award’ (s34A(3)(c)).

It remains to be seen whether the 
standard of ‘obviously wrong’ is 
more difficult to meet than that of 
‘manifest error’. In any event, a 
key benefit of the new Acts is that 
there can be no appeal unless the 
parties have agreed. This will allow 
construction industry participants to 
choose arbitration and be confident 
that an arbitral tribunal’s award will 
conclusively resolve their disputes.

 

Westport Insurance Corporation v Gordian Runoff Ltd 
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This case helps clarify the issue of the enforcement of an international arbitral award in Australia. 

Uganda Telecom Limited v Hi-Tech Pty Ltd

The facts
Uganda Telecom and Hi-Tech 
entered into an agreement that 
involved Uganda Telecom providing 
telecommunications services to Hi-
Tech. Uganda Telecom commenced 
arbitral proceedings alleging Hi-Tech 
had failed to provide a guarantee 
and pay invoices as required by the 
agreement. 

The arbitration clause in the 
agreement read: ‘Any lawsuit, 
disagreement, or complaint with 
regards to a disagreement, must 
be submitted to a compulsory 
arbitration’. 

The dispute
Hi-Tech failed to respond to Uganda 
Telecom’s request for arbitration. 
Consequently, Uganda Telecom 
appointed an arbitrator and an 
arbitration was conducted in Uganda 

without any participation by Hi-Tech. 
The arbitrator delivered an award in 
favour of Uganda Telecom for general 
damages for the unpaid bills, special 
damages and interest. 

Uganda Telecom subsequently 
brought an application to enforce 
the award in the Federal Court of 
Australia.1 Hi-Tech opposed the 
claim on several bases, including 
that the arbitration clause in the 
agreement was void for uncertainty, 
the arbitral procedure was not carried 
out according to the agreement 
between the parties, and the dispute 
determined by the award was not 
within the scope of the arbitration 
clause. 

The decision
Although the arbitration clause 
did not expressly specify the law 
applicable to the arbitration, the 
agreement stated that Ugandan 

law applied to it. Therefore, Justice 
Foster determined that the Ugandan 
Arbitration Conciliation Act applied. 
That Act contained provisions that 
allowed for ‘filling in the blanks’ 
in the event of certain matters 
in an arbitration agreement not 
being specified. These provisions 
addressed all of the alleged 
deficiencies in the arbitration clause. 

Hi-Tech also contended that the 
court should decline to enforce 
the award on the basis that the 
arbitrator made factual and legal 
errors. Justice Foster noted that an 
error of fact or law in the arbitrator’s 
reasoning was not a ground for 
refusing enforcement of a foreign 
award under Australian law. 
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It was also noted that Australian 
courts have no general discretion 
to refuse enforcement of a foreign 
award, and that public policy 
considerations required courts to 
enforce such awards whenever 
possible, in order to uphold 
contractual arrangements entered 
into in the course of international 
trade. Justice Foster surmised that 
public policy and the purposes of the 
New York Convention on Recognition 
and Enforcement of Foreign Arbitral 
Awards require courts to apply a ‘pro 
enforcement bias’. 

As a result, Justice Foster rejected 
the challenge of the enforcement of 
the award and enforced it. 

The practical implications
This judgment confirms that: 

•	 parties	facing	the	enforcement	
of a foreign arbitral award in 
Australia should appreciate 
that any award rendered in 
an arbitration will normally be 
enforced in Australia and will only 
be refused on limited bases; and 

•	 an	international	arbitral	award	will	
be enforced in Australia without 
the need to reopen the substance 
of the dispute in court. 
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Perrinepod Pty Ltd v Georgiou Building Pty Ltd

In this case1, the Western Australia Court of Appeal held that, under the Construction Contracts 
Act	2004 (WA) (the Act), there is no right to apply to the State Administrative Tribunal (the SAT) 
for review of an adjudicator’s decision not to dismiss an adjudication application. 

The facts

Georgiou Building Pty Ltd (Georgiou) 
made an application for adjudication 
under the Act regarding a payment 
dispute with Perrinepod Pty Ltd 
(Perrinepod). In its response, 
Perrinepod submitted that the 
application should be dismissed on 
the ground that it was ‘not possible to 
fairly make a determination because 
of the complexity of the matter’. The 
adjudicator decided not to dismiss the 
application and proceeded to make 
his determination that Perrinepod 
was liable to pay $1,575,912 to 
Georgiou. Perrinepod applied to 
the SAT, seeking a review of the 
adjudicator’s decision not to dismiss 
the application. The SAT dismissed 
Perrinepod’s application for review. 
Perrinepod then appealed to the 
Western Australia Court of Appeal.

The dispute
The ultimate question for the Court 
of Appeal was whether section 46(1) 
of the Act provided a right to apply 
to the SAT for review of a decision 
by an adjudicator not to dismiss an 
adjudication application. 

The decision
The Court of Appeal found that there 
was no such right and dismissed the 
appeal.

Significantly, the Court of Appeal’s 
decision settled this important 
question, which is the subject of a line 
of	earlier	conflicting	authorities.	

The relevant sections of the Act that 
the Court of Appeal considered are 
s46(1) and s31(2)(a). Under s31(2)t, 
an adjudicator must either dismiss an 

application under s31(2)(a) without 
making a determination of its merits 
if:

•	 the	contract	concerned	is	not	a	
construction contract;

•	 the	application	was	not	prepared	
and served properly;

•	 an	arbitrator	or	other	person	or	
a court or other body dealing 
with a matter arising under the 
construction contract makes an 
order, judgment or other finding 
about the dispute; or

•	 the	adjudicator	is	satisfied	that	
it is not possible to fairly make 
a determination because of the 
complexity of the matter, or that 
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the time given to resolve the 
dispute is not sufficient for any 
other reason,2 

or, if it does not dismiss the 
application, must otherwise proceed 
under s31(2)(b) to determine the 
application on its merits.

Section 46(1) of the Act provides that 
a person aggrieved by ‘a decision 
made under section 31(2)(a)’ may 
apply to the SAT for review of the 
decision. It has always been clear 
that, if an adjudicator dismissed an 
adjudication application under s31(2)
(a), an applicant could apply to the 
SAT to challenge this decision. But 
what if the adjudicator did not dismiss 
an application and proceeded to 
determine it under s31(2)(b)? Did a 
respondent have a right to challenge 
that decision under s46(1) of the Act?

The Court of Appeal held that no 
such right existed. In coming to this 
finding, the court found that s31(2)(a) 
and (b) are alternatives: there is either 
a decision to dismiss the application 

Perrinepod Pty Ltd v Georgiou Building Pty Ltd 

under sub-para (a); or, failing that, 
there is a determination of the merits 
under sub-para (b).3 As a result, the 
only type of decision that can be 
challenged under s46(1) of the Act is 
one to dismiss an application. There 
is no ability to use s46(1) of the Act to 
challenge an adjudicator’s decision to 
hear an application. 

Importantly, the court made (obiter 
dicta) comments that suggested 
that prerogative relief, such as writs 
of certiorari, would be available to 
challenge a decision not to dismiss 
an adjudication. In their separate 
judgments, both Justice Murphy 
and Justice McClure stated that the 
four limbs of s31(2)(a) – being the 
criteria that, if satisfied, compel an 
adjudicator to dismiss an application 
– were ‘jurisdictional facts’. Chief 
Justice Martin agreed with Justice 
Murphy. The effect of this is that an 
adjudicator’s assessment of whether 
or not any of those criteria had been 

satisfied, and therefore the decision 
on whether or not the application 
had to be dismissed, was subject to 
judicial review. Such review could be 
initiated by prerogative writ. Justice 
McClure even suggested that, if 
an adjudicator proceeded to hear 
an application, the determination’s 
written reasons should include why 
the adjudicator had concluded that 
none of the criteria of s31(2)(a) had 
been met (but said ‘that is a question 
for another day’). 

Practical implications
The Court of Appeal’s judgment 
resolves significant uncertainty 
regarding the right to apply to the 
SAT for review of an adjudicator’s 

2 See s31(2)(a) of the Construction	Contracts	Act	2004	(WA).

3 [2011] WASCA 217, at [81].
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decision under the Act. Following the 
Court of Appeal’s judgment, it is now 
clear that there is no right to apply 
under s46(1) of the Act to the SAT for 
review of an adjudicator’s a decision 
not to dismiss an adjudication 
application. 

Although effectively closing the 
door on a respondent’s ability to 
challenge a decision not to dismiss an 
application via s46(1) of the Act, the 
Court of Appeal opened another door 
through its (obiter) comments about 
the availability of judicial review of 
such decisions. 

 

Perrinepod Pty Ltd v Georgiou Building Pty Ltd 
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The New South Wales Supreme Court has held that parties can still enforce their rights under 
the Building	and	Construction	Industry	Security	of	Payment	Act	1999 (NSW), even if they have 
agreed to private dispute resolution procedures. 

Siemens Ltd v Origin Energy Uranquity Power Pty Ltd

The facts
Origin Energy Uranquity Power Pty 
Ltd (Origin) and Siemens Limited 
(Siemens) had entered into a 
contract by which Siemens agreed to 
provide gas turbines and associated 
equipment and services connected 
with Origin’s construction of a power 
station (the contract). 

Clause 36 of the contract outlined 
a dispute resolution procedure. If, 
after meeting without prejudice, 
the parties could not resolve their 
dispute, clause 36.3 provided that 
‘either Party may refer the Dispute to 
arbitration by providing the other Party 
with an Arbitration Notice’. Disputes 
were defined in clause 36.1(b) as 
including ‘any dispute, difference 
or any disputed claim between the 

parties concerning or arising out of or 
in connection with or relating to this 
Contract or the subject matter of this 
Contract’. Further, the parties agreed 
that the arbitrators would apply 
New South Wales law, including the 
Building and Construction Industry 
Security	of	Payments	Act	1999 (NSW) 
(the SOP Act). 

Siemens served a payment claim 
under the SOP Act for works done 
and services provided. Under the 
SOP Act, a respondent to a claim has 
10 days to serve a payment schedule 
indicating the amount the respondent 
is willing to pay, and, if it is not willing 
to pay, the reasons. 

Section 15 of the SOP Act applies 
if the respondent does not serve 
a payment schedule within time, 

with section 15(2) stating that the 
claimant may either: 

•	 recover	the	amount	claimed	
as a debt due in any court of 
competent jurisdiction (s15(2)(a)
(i)); or

•	 make	an	adjudication	application	
in relation to the payment claim 
(s15(2)(a)(ii)). 

As Origin did not respond to Siemen’s 
claim by way of payment schedule, 
Siemens elected to recover the 
amount owing as a debt due under 
s15(2)(a)(i) of the SOP Act. 

The dispute
Origin applied to stay debt recovery 
proceedings on the ground that the 
contract contained an agreement for 
disputes to be referred to arbitration 
where parties fail to resolve their 
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disputes through without prejudice 
initiatives. Origin argued that the 
definition of disputes in clause 
36.1(b) was broad enough to include 
proceedings commenced under 
s15(2)(a)(i) of the SOP Act. 

The decision 

Did the parties agree to submit the 
dispute to arbitration? 

Justice Ball1 found that clause 36 
was wide enough to include the 
dispute the subject of proceedings. 
His Honour held that the nature of 
disputes that may be submitted to 
arbitration was expressed broadly in 
clause 36.1(b), because of the use 
of words with wide meaning such as 
‘concerning’, ‘arising out of’ and ‘in 
conjunction with’ in the definition of 
disputes. 

Additionally, his Honour stated that 
this wide interpretation of the scope 
of consensual alternative non-curial 
dispute resolution is supported 
by the commercial presumption 
that the parties did not intend the 

Siemens Ltd v Origin Energy Uranquity Power Pty Ltd

inconvenience of having possible 
disputes from their transaction being 
heard in two places. 

Is the dispute arbitrable? 

Justice Ball found that, while clause 
36 was wide enough to capture the 
dispute the subject of the SOP Act 
proceedings, the SOP Act prevails 
once relied upon to secure payment 
and therefore the dispute was not 
arbitrable. 

The Commercial	Arbitration	Act	2010 
(NSW) (the CA Act) provides that 
where a matter is the subject of an 
arbitration agreement, the court must 
refer the parties to arbitration unless 
it finds that the agreement is null 
and void, inoperative or incapable of 
being performed.2 His Honour noted 
that an arbitration agreement will 
be inoperative or incapable of being 
performed if its subject matter is not 
capable of settlement by arbitration 
under New South Wales law.3 Justice 
Ball stressed that, in some situations, 
because of the nature of the subject 

matter, it will be in the public interest 
for disputes to be resolved by the 
courts and tribunals rather than the 
institutions established by the parties. 

His Honour held that adjudications 
and debt recoveries under the SOP 
Act could not be substituted for 
arbitration, due to: 

•	 the	fact	the	SOP	Act	reflects	
legislative policy that there 
should be a swift mechanism for 
contractors to recover progress 
payment, and establishes a public 
dispute resolution scheme for this 
purpose; 

•	 the	fact	ss	32	and	34	of	the	SOP	
Act provide an interim regime for 
recovery of progress payments, 
which recognises that amounts 
paid under the SOP Act must be 
accounted for in orders or awards 
made by a court or tribunal, and 
therefore implicitly acknowledges 
that SOP Act proceedings would 
be complete before tribunal or 
court proceedings are finalised; 

2 Section 8(1) of the Commercial	Arbitration	Act	2010 (NSW). 

3 Section 34(2) of the Commercial	Arbitration	Act	2010 (NSW). 

.
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•	 the	inclusion	of	s34,	which	
provides that the SOP Act takes 
effect despite any provision to the 
contrary in the contract; and 

•	 that	the	supervisory	jurisdiction	
which the court exercises over the 
SOP Act dispute resolution process 
cannot be made the subject of an 
arbitration. 

Further his Honour held that disputes 
concerning the amount claimed, 
under s15(2)(a)(i) of the SOP Act, 
were not arbitrable as: 

•	 any	arbitration	agreement	
preventing a party from exercising a 
right to dispute the amount claimed 
under s15(2)(a)(i) of the SOP Act 
is rendered void by s34(2) of the 
SOP Act, as it would be construed 
as purporting to exclude, modify or 
restrict the Act’s operation; and 

•	 s15(2)(a)(i)	confers	a	right	to	bring	
a claim in a court, and makes 
no reference to making a claim 
through arbitration.

Siemens Ltd v Origin Energy Uranquity Power Pty Ltd

Any provision of an arbitration 
agreement which prevents the 
exercise of a right under s15(2)(a)
(i) to bring proceedings in a court is 
effectively void under s34 of the SOP 
Act. 

Origin’s application was dismissed. 

Practical implications
This decision is a timely reminder to 
the industry that the statutory SOP 
Act regime operates independently 
to the contractual regime and the 
arbitral scheme. It provides authority 
for the proposition that a party relying 
on the SOP Act to recover progress 
payment may, in the circumstances, 
proceed under the SOP Act without 
being constrained or restricted by any 
other dispute resolution regime.
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Leighton Contractors Pty Ltd v Vision Energy Pty Ltd
This case provides practical guidance on the interaction between adjudication decisions and 
release and waiver provisions in a contract. In particular, it assists us in understanding when 
final certificate provisions will trump an interim adjudication determination. 

The facts
The plaintiff, Leighton Contractors 
Pty Ltd (Leighton), was the head 
contractor on the Brisbane Airport 
Corporation Northern Access Road 
Project. It subcontracted the lighting 
and electrical installation work to 
the defendant, Vision Energy Pty Ltd 
(Vision), under a schedule of rates 
contract dated 24 February 2009. 
Upon practical completion, clause 
36 of the contract required Leighton 
to provide Vision with a release and 
waiver (RW). The RW was deemed to 
be final and binding on Vision unless 
it provided Leighton with details in 
writing of where it disagreed with the 
RW. Leighton was then allowed to 
respond. If Vision still disagreed, they 
were required to issue a prescribed 
notice. If a prescribed notice was not 

issued, Leighton’s reply was taken to 
be final and binding. 

Vision achieved practical completion 
in 2009. On 24 February 2010, 
Vision submitted to Leighton progress 
claim 13 in the sum of $2,977,335 
including GST. Leighton replied on 
10 March 2010, disputing this sum. 
On 21 March 2010, Vision initiated 
adjudication under section 21 of the 
Building and Construction Industry 
Payments	Act	2004 (Qld) (the 
BCIPA), claiming the reduced sum of 
$2,674,094 including GST. 

Before the adjudicator’s decision, 
Leighton sent Vision a RW that 
released Leighton from any 
outstanding liabilities in consideration 
for the payment of $757,618 
excluding GST. Vision replied by 
two letters, the first disagreeing with 

the value Leighton claimed and the 
second expressing its willingness 
to execute the release excluding all 
matters the subject of adjudication. 
Leighton responded on 21 April 
2010. Vision replied, issuing a 
prescribed notice. 

On 19 April 2010, the adjudicator 
determined that Vision was entitled 
to a progress amount of $1,232,938 
including GST. The decision was 
served on Leighton on 22 April 
2010. In response, Leighton filed an 
application on 29 April 2010, seeking 
to avoid paying the adjudication sum. 
On 5 May 2010, one day before 
the application was heard, Vision 
filed the adjudication certificate as 
a judgement debt in the Supreme 
Court under s31(1) of the BCIPA. 
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The decision
Leighton’s key assertion at trial was 
that the RW released Leighton from 
any interim entitlement Vision had 
against it under the adjudication of 
the progress claim under the BCIPA. 
Justice Wilson found in favour of 
Vision, upholding the enforceability 
of the adjudication decision and 
dismissing the application.1 

Justice Wilson first considered the 
legislation in question. She confirmed 
that the BCIPA does not finally 
determine the rights of the parties. 
Parties may, under s100 of the 
BCIPA, ‘claw back’ those progress 
payments they are forced to make in 
subsequent civil proceedings. 

Her Honour then considered the case 
law addressing s100 of the BCIPA 
and its equivalent in other states. In 
particular, her Honour considered 
the decisions of Martinek Holdings 
Pty Ltd 

2 and John Holland Pty Ltd.3 
The purpose of s100 of the BCIPA 
is to reinforce the interim nature of 
adjudication decisions.4 The BCIPA 

Leighton Contractors Pty Ltd v Vision Energy Pty Ltd

provides that the legal rights conferred 
by an adjudication decision must 
ultimately yield to any right that a 
party to a construction contract may 
have under that contract.5 

Whether or not a final certificate 
issued under a construction contract 
is conclusive evidence of satisfaction 
will depend upon the construction 
of the clause outlining the effect of 
issuing a final certificate. In Martinek, 
the contract in question provided 
that the final certificate was evidence 
of accord and satisfaction, except 
for unresolved issues the subject of 
any notice of dispute. On appeal, it 
was held that the final certificate did 
not finally determine the rights of 
the parties under the contract while 
certain disputed issues remained 
unresolved. In John Holland, by 
contrast, the contract provided that 
the final payment schedule was 
conclusive evidence of the final 
amount unless the contrary was 
established. In that case, the final 
payment schedule trumped the 
adjudication decision. 

Applying this reasoning, the effect of 
paragraphs 36(e) and (g) was that 
there was no final determination 
unless and until the dispute that 
was the subject of the adjudication 
was either resolved or abandoned. 
Until then, Justice Wilson held, the 
adjudication decision stood. 

The practical implications
The Leighton Contrators decision 
confirms that a final certificate 
issued under a construction contract 
may trump an interim adjudication 
decision. As to whether it will, 
depends upon the construction of 
the clause stipulating the effect of 
issuing a final certificate on parties’ 
rights. Contracting parties should be 
alive to the construction of the clause 
in their contracts that addresses 
final certificates, and the effect of 
the statutory regime operating in 
their state. The Leighton Contrators 
decision was rendered under 
Queensland legislation, relying on 
case authority from NSW that has a 
similar statutory regime. 

2 Martinek Holdings Pty Ltd v Reed Construction (Qld) Pty Ltd [2009] QCA 329.

3 John Holland Pty Ltd v Roads and Traffic Authority of NSW (2006) 66 NSWLR 624.

4 John Holland Pty Ltd v Roads and Traffic Authority of NSW (2006) 66 NSWLR 624 at [33] per Justice MacDougall. 

5 Martinek Holdings Pty Ltd v Reed Construction (Qld) Pty Ltd [2009] QCA 329 at [16] per Appeal Justice Keane.
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In this case1, the Victorian Supreme Court held that liquidated damages are excluded amounts 
for the purposes of the Building and Construction Industry Security of Payment Act 2002 (Vic) 
(the Act) and therefore cannot be deducted in payment schedules. Where an adjudicator takes 
excluded amounts into account, their determination will be void to the extent that it does so. 
Parts of a determination that do not take into account excluded amounts may generally be 
severed from those parts that do. Payment claims that are served a day, or even a few days early, 
will not generally be invalid, especially if the work claimed is complete or substantially complete. 

Please note that leave to appeal this decision has been granted.

The facts
Seabay Properties Pty Ltd (Seabay) 
contracted with Galvin Construction 
Pty Ltd (Galvin) for the construction 
of a building with 40 apartments and 
two retail tenancies for just under 
$20 million. Under the contract 
(and, accordingly, under the Act), 
Galvin was entitled to submit, and 
did submit, payment claims at 
the end of each month. Galvin’s 
payment claim 28, for approximately 
$2 million, was submitted on 28 
October 2010. The payment claim 
was submitted separately under both 
the contract and the Act. Seabay 

provided a payment schedule 
under section 15 of the Act ,which 
deducted approximately $770,000 for 
liquidated damages from the amount 
Galvin claimed was owed. The 
matter came before an adjudicator, 
who determined that the liquidated 
damages should not have been 
deducted from the claimed amount. 

The dispute
Seabay sought orders from the 
Supreme Court that the adjudication 
determination be set aside, as it was 
unlawful. There were four grounds on 
which relief was sought:

•	 the	incorrect	inclusion	in	the	
payment claim of non-claimable 
variations, which are excluded 
amounts for the purposes of the 
Act; 

•	 the	incorrect	exclusion	of	
liquidated damages as an 
excluded amount for the purposes 
of the Act;

•	 the	payment	claim	was	submitted	
prematurely; and

•	 the	payment	claim	failed	to	
identify the work performed in the 
claim period.

Seabay Properties Pty Ltd v Galvin Construction Pty Ltd 
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The decision

Claimable variations and 
severance of non-claimable 
variations from payment claims

The court noted that, for a variation 
claim to fall within the ‘first class’ of 
claimable variations under s10A(2) of 
the Act, the parties must have agreed 
the matters set out in that subsection, 
which include the scope and value of 
the work claimed, and that the work 
was a variation. The agreement must 
have been reached before the service 
of the relevant payment claim, and 
may be oral, written or implied by 
conduct. 

The court found the necessary 
agreement in the superintendant’s 
previous certifications of certain 
variations that were not in dispute. 
The superintendant had certified 
nine of the 57 variation claims, before 
the payment claim was served, 
without any challenge from Seabay. 
The court found that this evidenced 
an agreement between the parties 

Seabay Properties Pty Ltd v Galvin Construction Pty Ltd 

about the matters in s10A(2) and that 
these nine variations were therefore 
claimable variations. The remaining 
variation claims were not claimable 
variations but excluded amounts under 
s10B. 

The court severed the invalid parts 
of the payment claim (the parts 
that included the non-claimable 
variations) from the valid parts (the 
parts that included the nine claimable 
variations), leaving a valid payment 
claim. The court found that the 
adjudication determination, which 
had taken all 57 variation claims into 
account, was invalid only to the extent 
that it was based on the non-claimable 
variations that were excluded amounts. 

Liquidated damages claims are 
‘excluded amounts’ 

The court found that the adjudicator 
correctly treated the developer’s claim 
for liquidated damages as an excluded 
amount and properly excluded 
this claim from the adjudication 
determination. 

The court held that claims for 
liquidated damages are ‘excluded 
amounts’ under s10B(2). Such 
claims fall within the statutory 
concept of ‘time-related costs’ in 
s10B(2)(b)(ii), and also fall within 
the meaning of ‘any amount claimed 
for damages for breach of…contract 
or…for damages…in connection with 
the contract’ in s10B(2)(c). 

It also found that the statutory 
prohibition on excluded amounts 
applies both to payment claims and 
payment schedules delivered under 
the Act. 

The court noted that claims for 
liquidated damages (as well as 
claims for non-claimable variations, 
compensation for latent conditions, 
time-related costs, changes in 
regulatory requirements and breach 
of contract) are not to be resolved 
under the Act but, rather, under the 
general law. In a practical sense, 
this will often require principals 
to commence court or arbitration 
proceedings to enforce their rights.
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Payment claims served early are 
not necessarily invalid

The principal argued that the payment 
claim was invalid because it was 
served one day early. This argument 
was rejected and it was held that the 
early service did not invalidate the 
payment claim. The court indicated 
that payment claims that are served 
a day, or even a few days, early will 
not usually be invalid if the work 
claimed was complete or substantially 
complete. 

Requirement to identify 
construction work 

The developer argued that the 
payment claim was invalid because 
it did not properly identify the 
construction work claimed. The 
court set out the following factors as 
relevant to determining whether a 
payment claim identifies construction 
work, according to s14(2)(c) of the 
Act: 

•	 ‘reasonable	specificity’	of	the	
work done is required to enable 
a respondent to consider and 
respond to the payment claim, and 
to define any issues in dispute for 
resolution by an adjudicator;

•	 there	is	no	need	to	identify	the	
work done with an ‘artificial degree 
of precision and particularity’;

•	 the	work	must	be	sufficiently	
identified ‘to enable a respondent 
to understand the basis of the 
claim and provide a considered 
response’;

•	 the	description	of	the	work	
must be ‘comprehensible to the 
recipient party when considered 
objectively’; and 

•	 it	is	appropriate	to	take	into	
account the parties’ background 
knowledge and their past dealings.

The court found that the builder’s 
payment claim was not invalid for 
failing to identify the construction 
work claimed. In this regard, it noted 
that the payment schedule did not 

say that the developer was unable to 
make a decision as to how to respond 
to the payment claim, because 
the work claimed was not properly 
described. The court also noted that 
the payment claim was in the same 
form as 27 previous progress claims 
the builder had submitted on the 
same project. 

Practical implications
As a result of this case, parties to 
construction contracts need to be 
aware that:

•	 liquidated	damages	are	excluded	
amounts under the Act and 
therefore cannot be deducted in 
payment schedules;

•	 variations	will	be	claimable	when	
the contractor and principal 
have agreed that the work was 
a variation, and have agreed the 
scope and value of the work, 
before the service of the payment 
claim;
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•	 an	agreement	as	to	the	scope	and	
value of a variation can be written, 
oral or implied, and can be found 
in the previous certifications of 
superintendants that are not in 
dispute;

•	 where	a	payment	claim	contains	
both claimable and non-claimable 
variations, the payment claim may 
still be valid if the non-claimable 
variations can be severed; and

•	 the	work	identified	in	a	payment	
claim must have sufficient detail to 
allow the principal to understand 
the basis of the claim and provide a 
considered response. 

 

Seabay Properties Pty Ltd v Galvin Construction Pty Ltd 
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Thiess Pty Ltd v MCC Mining (Western Australia) Pty Ltd 

In this case, Justice Corboy in the Supreme Court of Western Australia considered whether 
a decision by an adjudicator under the Construction	Contracts	Act	2004 (WA) was subject to 
judicial review and discussed the circumstances in which prerogative relief will be granted by 
the Supreme Court.

The facts
In May 2008, Thiess Pty Ltd and 
MCC Mining (Western Australia) Pty 
Ltd entered into a contract for Thiess 
to provide construction services for 
MCC Mining. In May 2010, Thiess 
submitted certain documents 
(known as the 17 May letter) that 
it claimed constituted a ‘payment 
claim’ as defined by the Construction 
Contracts	Act	2004 (WA) (the CCA). 
The amount claimed was not paid by 
MCC Mining and, in July 2010, Thiess 
applied to have the ‘payment dispute’ 
determined by an adjudicator. MCC’s 
submission was that, even if the  
17 May letter was a payment claim, 
the adjudicator was bound to dismiss 
the application for being made out 
of time. This was rejected and a 
determination was made in favour of 

Thiess. MCC did not pay the amount 
determined by the adjudicator and 
Thiess sought enforcement of the 
determination in the Supreme Court. 

The dispute
Subsequent to the adjudicator’s 
determination, MCC sought to have 
the decision not to dismiss Thiess’ 
adjudication application reviewed by 
the State Administrative Tribunal (the 
SAT). The SAT held that it did not 
have jurisdiction to hear and decide 
the application because a decision 
not to dismiss an application was not 
a ‘decision’ for the purposes of review 
under the CCA. Thus, MCC sought to 
resist the application for enforcement 
before the Supreme Court in two 
ways: it appealed the SAT’s decision 
and alternatively sought prerogative 

relief to quash the adjudicator’s 
determination. 

The decision
Justice Corboy concluded1 that MCC 
could not establish a sufficiently 
arguable case that the award could 
be set aside, or any other sufficient 
reason to justify refusing leave to 
enforce the determination according 
to the terms of the CCA. As to what 
might constitute ‘other sufficient 
reason’, his Honour expressed the 
view that it is difficult to envisage 
what might constitute such a reason.2 

Justice Corboy identified that there 
was	conflicting	authority	on	whether	
the SAT could review an adjudicator’s 
decision to refuse to dismiss an 
application. Previously, the Supreme 
Court had resolved that question in 

2 At [29].
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the affirmative,3 while the SAT itself 
held that it could not review such a 
decision.4 Following authority from 
New South Wales5 and the Northern 
Territory6, his Honour expressed the 
view that there is much force in the 
proposition that a decision to refuse to 
dismiss an adjudication application is 
a decision made under section 31(2)
(a) of the CCA and therefore subject to 
review by the SAT, saying that what is 
required is a decision ‘under’ s31(2)
(a) rather than a decision that has a 
particular result.7 

In these circumstances, if MCC could 
demonstrate a sufficiently arguable 
case that the correct or preferable 
decision was that the adjudication 
application ought to have been 
dismissed, that would provide a 
reason for refusing leave to enforce 
the determination. 

On the question of whether the 
adjudicator’s determination could 
be subject to judicial review by the 
Supreme Court, Justice Corboy said 
that it was an established proposition 

for a judge at first instance that 
an adjudicator’s determination is 
amenable to judicial review (subject, 
in Western Australia, to s46 of the 
CCA).8 On the terms of the CCA, 
Justice Corboy held that the criteria 
specified in the CCA that require an 
adjudicator to dismiss an application 
if satisfied are ‘jurisdictional facts’: 
essential pre-conditions to the 
exercise of an adjudicator’s powers. 
Parliament’s intention was that 
wrongly made decisions about the 
existence or non-existence of these 
jurisdictional facts should be subject 
to a quashing order by the court. 

His Honour further held that 
unreasonableness in an adjudicator’s 
finding that these essential pre-
conditions are or are not met is 
a justifiable basis for reviewing 
an adjudicator’s determination. 
Justice Corboy held that, even 
though the CCA states in s46 that a 
determination may not be appealed 
or reviewed, it is susceptible to 
judicial review as, in the context of 

administrative law in Australia, these 
words are not sufficient for, nor 
capable of, excluding judicial review 
for jurisdictional error of law.

On the facts of the case, Justice 
Corboy held that MCC had not 
demonstrated a sufficiently arguable 
case to justify refusing to grant leave 
to enforce the determination. He 
considered that it is unlikely that 
at the hearing of the application to 
the Supreme Court to review the 
determination the court would find 
that the decisions the adjudicator 
made on the jurisdictional facts were 
unreasonable, arbitrary or capricious 
when regard was had to the evidence 
and the parties’ submissions to the 
adjudicator.

His Honour expressed the view 
that the 17 May letter was clearly a 
payment claim, intended to be an end 
of the negotiations that had led to that 
point; despite the fact that the letter 
was written in response to a request 
by MCC for ‘material in support of its 
claim.’ Further, his Honour was also 

Thiess Pty Ltd v MCC Mining (Western Australia) Pty Ltd 

3 O’Donnell Griffin Pty Ltd v John Holland Pty Ltd [2009] WASC 19 per Justice Beech.

4 Match Projects Pty Ltd and Arccon (WA) Pty Ltd [2009] WASAT 134.

5 Brodyn Pty Ltd t/as Time Cost and Quality v Davenport (2004) 61 NSWLR 421.

6 Independent Fire Sprinklers (NT) Pty Ltd v Sunbuild Pty Ltd [2008] NTSC 46.

7 At [44].

8 At [54].
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of the view that the 17 May letter did 
not contain ‘recycled’ payment claims, 
nor was Thiess’ adjudication claim 
made out of time.

Practical implications
A determination will be enforced 
by the court unless a sufficiently 
arguable case to justify the court 
refusing leave to enforce can be 
established. In practical terms, such 
a case would only arise where an 
arguable case was made out that the 
determination could be set aside by 
judicial review. As to the availability of 
judicial review, a determination under 
the CCA is susceptible to judicial 
review and to relief by way of certiorari 
and declaration. This is independent 
of the SAT’s review jurisdiction and 
that the words in s46(3) of the 
CCA that state that ‘a decision or 
determination of an adjudicator on an 
adjudication cannot be appealed or 
reviewed’ are not sufficient to exclude 
judicial review by the Supreme Court.9 

 

Thiess Pty Ltd v MCC Mining (Western Australia) Pty Ltd 

9 As to which see Kirk v Industrial Court (NSW) (2010) 239 CLR 531.
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This case provides further guidance on what types of errors in making a determination under 
the Construction	Contracts	Act	2004 (WA) can be challenged in the WA Supreme Court (ie 
prerogative relief sought by certiorari).

Re Graham Anstee-Brook; ex parte Mount Gibson Mining

The facts
Downer EDI Works Pty Ltd (Downer) 
made an adjudication application 
under the Construction Contracts 
Act	2004 (WA) (the Act) seeking a 
determination that Mount Gibson 
Mining Ltd (Mount Gibson) pay a 
certain amount for additional rock 
blasting and removal work based on 
rates alleged to have been agreed 
orally with the superintendent’s 
representative. The contract was 
for the construction of a road in the 
mid-west region of Western Australia. 
Mr Anstee-Brook was the appointed 
adjudicator.

Mount Gibson’s position was that 
the superintendent’s representative 
did not have the authority to 
bind Mount Gibson to such an 
oral agreement. The adjudicator 

made a determination that the 
superintendent’s representative 
did have the authority, on the basis 
of either express or alternatively, 
ostensible authority, and therefore 
Mount Gibson must pay the sum 
of $1,269,060 to Downer (the 
determination).

The dispute

Mount Gibson then applied to the 
Supreme Court of WA1 for a writ of 
certiorari to quash the determination 
on the grounds that:

•	 the	adjudicator	had	made	an	error	
of law on the face of the record in 
deciding that the superintendent’s 
representative had authority to 
make the alleged oral agreement; 
and 

•	 the	determination	was	vitiated	
by jurisdictional error in that the 
adjudicator had:

•	 failed	to	give	sufficient	reasons	in	
respect of an important finding; 
and

•	 made	the	determination	on	a	basis	
not argued by either party and in 
so doing denied Mount Gibson 
natural justice (ie procedural 
fairness).2

The decision
The availability of judicial 
review Justice Martin began by 
considering the scope of the court’s 
power to quash an adjudicator’s 
determination. As a preliminary point, 
his Honour found that the intrinsic 
nature of the adjudication process 
is more akin to an administrative 
tribunal process, rather than the 

2 Re Graham Anstee-Brook; ex parte Mount Gibson Mining Ltd [2011] WASC 172.
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curial processes of an inferior court,3 

and as a result the broader notion 
of jurisdictional error (including 
irrelevant considerations etc) would 
apply.4 In identifying this broader 
notion, his Honour referred to 
what the plurality in the High Court 
decision of Craig v The State of South 
Australia 5 said about the distinctions 
in assessing jurisdictional error as 
between administrative tribunals and 
inferior courts:

 If such an administrative tribunal falls 

into an error of law which causes it 

to identify a wrong issue, to ask itself 

a wrong question, to ignore relevant 

material, to rely on irrelevant material 

or, at least in some circumstances, to 

make an erroneous finding or reach a 

mistaken conclusion and the tribunal’s 

exercise of purported exercise of 

power is thereby affected, it exceeds 

its authority or powers. Such an error 

of law is jurisdictional error which will 

invalidate any order or decision of the 

tribunal	which	reflects	it.

His Honour also considered the 
operation of section 46 of the Act 
which, as a privative clause, limits 
the extent to which a decision or 
determination can be appealed or 
reviewed. Taking into account recent 
High Court authority6 his Honour 
concluded that s46(3) and its use of 
the phrase ‘cannot be appealed or 
reviewed’ did not prevent the court 
from quashing a determination for 
jurisdictional error, but that it did 
in the case of error of law on the 
face of the record.7 His Honour also 
found that the court could quash 
a determination in the event of it 
finding that there had been a denial of 
procedural fairness.8

Failure to provide reasons
Mount Gibson argued that there was 
a jurisdictional error by reason of the 
adjudicator failing to give any or any 
sufficient reasons for finding that 
the superintendent’s representative 
had authority to bind Mount Gibson 
in contravention of s36(d) of the 
Act. While his Honour expressed the 

view that a failure to give reasons, 
if established, would constitute 
an arguable jurisdictional error 
sufficient to sustain certiorari,9 he 
rejected Mount Gibson’s contention 
that the alleged inadequacy of the 
adjudicator’s reasons on the issues 
of both express and ostensible 
authority was enough to constitute an 
arguable jurisdictional error sufficient 
to sustain certiorari. His Honour said 
that to allow such a challenge ‘would 
undermine the quick, informal and 
interim nature of what is intended 
by’ the Act’.10 His Honour also noted 
that s36(d) of the Act ‘says only 
that reasons must be given, saying 
nothing about their adequacy’.11 

Procedural fairness
Mount Gibson also argued that 
it had been denied procedural 
fairness relating to the finding as 
to the ostensible authority of the 
superintendent’s representative 
to bind Mount Gibson to an oral 
agreement. It submitted that the 
adjudicator reached his conclusion in 

3 [18].

4 [15], [16] & [22].

5 (1995) 184 CLR 163, 179.

6 Kirk v Industrial Relations Commission of New South Wales (2010) 239 CLR 531.

7 [41].

8 [52].

9 [69].

10 [74].

11 [72].
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the absence of the parties being able 
to fairly deal with and respond on the 
issue, thereby denying Mount Gibson 
any, or any fair, opportunity to put 
opposing submissions. 

Justice Martin rejected the 
argument that there had been a 
denial of procedural fairness. His 
Honour expressed the view that the 
requirements of procedural fairness 
needed to be assessed in the context 
of the adjudication process, being an 
informal, interim process, requiring 
swift decision-making.12 

The practical implications
Following this decision:

•	 Section	46(3)	of	the	Act	does	not	
prevent the court from quashing 
a determination for jurisdictional 
error or a denial of procedural 
fairness, but that it does in the 
case of error of law on the face of 
the record. 

•	 Mere	inadequacy	of	reasons	on	
one aspect of an adjudicator’s 
reasoning is unlikely to be 
enough for a court to quash a 
determination on the ground that 
he or she has failed to provide 
reasons in contravention of s36 of 
the Act.

•	 When	asked	to	exercise	its	
discretion to provide prerogative 
relief for determinations under the 
Act, the court will place significant 
weight on the object and purpose 
of the Act – being to facilitate 
the informal, interim and swift 
determination of payment claims.

•	 The	extent	to	which	there	might	
have been a denial of procedural 
fairness needs to be assessed in 
this context.

12 [102].
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Dura (Australia) Constructions Pty Ltd v Hue Boutique Living Pty Ltd 

The Victorian Supreme Court has held1 that litigation privilege under the Evidence Act 2008 
(Vic) extends to documents prepared in anticipation of adjudication under the Building and 
Construction Industry Security of Payment Act 2002 (Vic).

Dura (Australia) Constructions Pty Ltd v Hue Boutique Living Pty Ltd

The facts
A construction dispute arose in 
2007 between Dura (Australia) 
Constructions Pty Ltd (the builder) 
and Hue Boutique Living Pty Ltd 
(the owner). During discovery in 
the proceedings that subsequently 
occurred in October 2011, the 
builder claimed that the owner was 
required to discover documents 
relevant to the preparation of show 
cause notices and documents 
prepared for an adjudication 
between the two parties under the 
Building and Construction Industry 
Security of Payment Act 2002 (Vic) 
(the SOPA). 

The dispute
The owner claimed that litigation 
privilege existed over the disputed 
documents. The issue came before 
Justice Macaulay in the Victorian 
Supreme Court. 

The decision
His Honour held that an adjudication 
under the SOPA constituted an 
‘Australian proceeding’ as defined in 
the Evidence Act 2008 (Vic). Similarly, 
it was held that an adjudicator came 
within the meaning of an ‘Australian 
court’ under the Evidence Act. 
His Honour concluded that the 
documents that were prepared for 
the adjudication were protected by 
litigation privilege according to section 
119 of the Evidence Act.

Justice Macaulay found that 
documents relating to the preparation 
of show cause notices were also 
privileged under s119 of the Evidence 
Act. His Honour emphasised how 
the case turned on the issue of 
whether the contract had been 
validly terminated. As the disputed 
documents evidenced ‘…the 
assertions of contractual wrongdoing 
which are the very foundation of the 
issues in dispute’ , they were subject 
to litigation privilege protection.2 

Practical implications
Parties to construction contracts 
can prepare for adjudications in the 
knowledge that documents created 
for that purpose will be privileged in 
any subsequent court proceeding.

2 Dura (Australia) Constructions Pty Ltd v Hue Boutique Living Pty Ltd [2011] VSC 477, 54.
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Given the wording in the different 
jurisdictions’ security of payment 
legislation and the existence of the 
uniform evidence legislation, this 
decision will likely be followed by 
courts not only in Victoria, but also 
in New South Wales, the Australian 
Capital Territory and Tasmania, which 
have enacted the uniform evidence 
legislation. The decision is also likely 
to be persuasive in jurisdictions where 
the common law rules apply. 
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WA Building Regulation Reform

The Western Australian Parliament has assented to four Acts that contain significant reforms 
to the state’s building regulation. The reforms should create a simpler system for building 
regulation, largely overseen by the new Building Commissioner and the Building Commission. 
Important reforms include: 

•	 the	abolition	of	the	Builders’	Registration	Board	and	Building	Disputes	Tribunal;
•	 the	consolidation	in	the	Building	Commission	of	various	functions	relating	to:
 – the registration of building service providers; 
 – the creation of standards; and 
 – dispute resolution; 
•	 the	creation	of	a	new	Building	Commissioner.

Status of Acts
The Building	Services	Levy	Act	2011 
(WA) (the Levy Act) and the Building 
Services (Complaint Resolution and 
Administration)	Act	2011 (WA) (the 
Complaint Act) commenced on 
25 May 2011 and 29 August 2011 

respectively. The Building Services 
(Registration)	Act	2011 (WA) (the 
Registration Act) commenced in full 
on 29 August 2011, except for the 
provisions regarding the registration 
of building surveyors. The substantive 

provisions of the	Building	Act	2011 
(WA) (the Building Act) have not yet 
commenced, and it is anticipated 
that these will commence in late 
2011, subject to the completion of the 
regulations. 

4
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Building Services 
(Complaint Resolution and 
Administration) Act 2011 
(WA)
The Complaint Act introduces a two-
stage resolution process for building-
related disputes, replacing the 
Building Disputes Tribunal system. 
Complaints about regulated building 
services (which include building, 
demolition, painting, plumbing 
and building surveying work) will 
first be considered by the newly 
created Building Commissioner. If 
the Building Commissioner cannot 
resolve a complaint, then it may be 
referred to the State Administrative 
Tribunal (the SAT). 

Complaints that may be made under 
the Complaint Act include those by:

•	 a	consumer,	or	other	affected	
person, that a service is not 
being carried out in a proper or 
proficient manner, or is faulty or 
unsatisfactory;

•	 a	consumer	or	builder	regarding	a	
home building work contract; or

•	 a	consumer,	or	other	affected	
person, regarding a disciplinary 
matter.

After investigating a complaint, 
the Building Commissioner may 
dismiss the complaint, commence 
conciliation, make particular orders or 
refer the complaint to the SAT. 

The Building Commissioner may 
also issue non-binding industry 
codes and standards to provide 
guidance regarding the safe, fair 
and economical delivery of building 
services.

Building Act 2011 (WA) 
The Building Act introduces a new 
system for the creation of building 
standards. The Building Act requires 
builders, demolition contractors 
and owners to ensure that buildings 
and demolition work comply with 
applicable building standards. The 
Building Commissioner will be given 
the power to exempt a specified 

building or specified demolition work 
from the application of a building 
standard.

Observance of standards will be 
enforced through requirements for 
permits and certificates. For example, 
the Building Act will create a general 
requirement for owners or occupiers 
to have an occupancy permit to 
occupy a building. Single residential 
and non-habitable buildings are 
exempted. 

Building permits, demolition permits 
and occupancy permits will not be 
required in certain circumstances; 
for example, under the regulations, 
where the Minister exempts specified 
kinds of work or if the buildings are 
incidental to certain operations, such 
as mining and petroleum operations.

Building Services Levy Act 
2011 (WA)
The Levy Act allows for a levy to be 
imposed on persons to whom permits 
and certificates are granted. This levy 
replaces the current levy imposed by 
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the Builders’	Registration	Act	1939	
(WA) and will fund the operations of 
the Building Commission. 

Building Services 
(Registration) Act 2011 (WA)
The Registration Act consolidates 
the registration and approval of 
builders, painters and building 
surveyors into one system under the 
Registration Act. The Registration 
Act creates a new Building Services 
Board (the BSB) to oversee the new 
system, which replaces the Builders’ 
Registration Board, the Painters’ 
Registration Board and the Building 
Surveyors Qualifications Committee. 

The BSB will form part of, and 
be controlled by, the Building 
Commission. The BSB will grant 
and renew registrations, grant 
owner-builder approvals, deal with 
minor disciplinary matters and refer 
matters to the SAT. The BSB will 
include a chairperson, two consumer 
representatives and two members 
with experience as registered building 
service providers.

WA Building Regulation Reform

The Registration Act separates service 
providers into two broad categories:

•	 building	service	practitioners,	
being individuals who do not 
contract with others for the 
provision of building services, 
who are required to have certain 
skills, qualifications or experience 
(eg builders, painters or building 
surveyors); and

•	 building	service	contractors,	being	
entities that contract with others 
to provide building services, 
which are required to have certain 
contractual capabilities (eg 
insurance cover). Partnerships 
and companies must nominate a 
‘nominated supervisor’ who is a 
building service practitioner.

Under the Registration Act, a 
fine of up to $25,000 may be 
imposed on a person carrying out 
prescribed building services who is 
not a building services contractor. 
In addition, the SAT will be given 
the power to discipline individual 
officers and partners of companies 

and partnerships for breaches of 
the Registration Act, as well as the 
relevant companies and partnerships 
themselves. 

Conclusion
These Acts possess some 
similarities with regulation models 
in Queensland1 and New South 
Wales,2 and represent a more 
efficient and judicious system of 
building regulation for Western 
Australia. Regulation of building 
services and building standards 
will be overseen by the Building 
Commissioner. The registration of 
builders, painters and surveyors 
will also be streamlined, with all 
registration issues proceeding directly 
to the BSB. These two bodies replace 
the current Builders’ Registration 
Board, Painters’ Registration Board, 
Building Surveyors Qualifications 
Committee and the Building Disputes 
Tribunal. Finally, the amendments 
also increase the role of the State 
Administrative Tribunal. 

1 See Queensland:	the	Building	Act	1975 (Qld); Queensland	Building	Services	Authority	Act	1991 (Qld).

2 See Building Professionals Act 2005 (NSW); Home	Building	Act	1989 (NSW); and Plumbing Bill 2010. 
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Draft model Proportionate Liability Legislation
Proportionate liability legislation was introduced into each Australian jurisdiction between 2002 
and 2004 for claims involving economic loss and property damage to replace the long-standing 
system of joint and several liability. Under this legislation, multiple defendants would generally 
only be liable to pay for the loss they were responsible for causing. However, the legislation 
lacked clarity in its application and differed between jurisdictions. 

The Standing Committee of Attorneys-
General reviewed the current 
proportionate liability legislation and 
released draft model proportionate 
liability legislative provisions for public 
comment in September this year.1

The proposed changes could 
significantly change the liability of 
parties in construction disputes 
because they will affect who can be 
liable and how much they can be 
liable for. The main proposed changes 
are summarised below. Hopefully, 
all jurisdictions will amend their 
proportionate liability legislation to 
achieve national uniformity. 

Significant changes 
proposed by the current 
draft model legislation

Redefining what is an 
‘apportionable claim’

The draft provisions propose to 
retain the existing definition of an 
‘apportionable claim’, which is based 
on an action for damages resulting 
from a failure to take reasonable 
care, or from statutory misleading 
or deceptive conduct. However, the 
definition makes it express that this 
includes a claim based on the breach 
of a strict contractual obligation, such 
as a warranty.2 

Consumer claims are proposed to be 
excluded and it is also proposed that 
courts determine whether a claim is 

an apportionable claim regardless of 
the parties’ pleaded cases. 

Redefining who is a ‘concurrent 
wrongdoer’

Multiple defendants will no longer 
have to prove that their conduct 
caused the same loss or damage to 
the plaintiff in order to be deemed a 
concurrent wrongdoer. A concurrent 
wrongdoer will be defined as 
one of two or more defendants 
whose conduct causes, either 
independently or jointly, the same 
or ‘substantially or materially similar’ 
loss or damage. The requirement 
that each concurrent wrongdoer has 
to be legally liable to the plaintiff is 
to remain.3 Currently, concurrent 
wrongdoers in most jurisdictions 

1 Consultation draft proportionate liability model provisions and Regulation Impact Statement. [http://www.scag.gov.au/lawlink/SCAG/ll_scag.nsf/pages/scag_con-

sultdraftmodel] accessed 13 October 2011. The model provisions are broadly in line with the drafting instructions that were published in October 2008, available at 

[http://www.justice.tas.gov.au/__data/assets/pdf_file/0020/113645/Drafting_Instructions_Prop_Liab_301008.pdf] accessed 13 October 2011.

2 Clause 2(2).

3 Clause 3(1).
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include insolvent companies and 
deregistered companies. This is to 
be extended to those whose liability 
has been extinguished by an earlier 
settlement or by the expiry of a 
limitation period.4 

Changes to the way liability is 
apportioned

When apportioning liability between 
parties to proceedings, the liability 
of non-party concurrent wrongdoers 
may also be taken into account (this 
is currently prohibited in Victoria).5 
It is also proposed that any loss 
caused by the contributory negligence 
of the plaintiff is to be taken into 
account before the court apportions 
responsibility between defendants.6 

Notification of other wrongdoers

The proposed changes require 
concurrent wrongdoers to notify a 
claimant of the identity, location and 
culpability of others who they have 
reasonable grounds to believe may 
be a concurrent wrongdoer.7 The 
concurrent wrongdoer is also required 

Draft model Proportionate Liability Legislation

to notify the suspected concurrent 
wrongdoer if possible, as well as the 
court. Failure to so notify may result 
in concurrent wrongdoers being held 
jointly and severally liable for any 
damages awarded.

Subsequent proceedings

A claimant who obtains a damages 
award against a non-party concurrent 
wrongdoer may pursue that party 
in separate proceedings to recover 
that party’s share of the damages. 
At present, the court in the second 
proceeding could apportion liability 
differently. Under the proposed 
changes, this will no longer be the 
case and leave of the court will 
be required to commence further 
proceedings.8

Contracting out and contractual 
indemnities

Contracting out is currently allowed 
in some jurisdictions (for example, 
NSW and WA) but not in others. The 
proposal is that parties can contract 
out only where the contract value 

exceeds $5 million, or, alternatively, 
$10 million.9 

Parties involved in large infrastructure 
projects may welcome this approach, 
as it will provide certainty that they 
can allocate their risk by contractual 
means. Some parties, on the other 
hand, such as engineers and 
consultants, may not embrace the 
proposals, although the proposed 
thresholds may provide them with 
some comfort. 

The proposed changes ensure that 
the new legislation will not interfere 
with contractual indemnities. This will 
help remove the current uncertainty 
about whether a concurrent 
wrongdoer may legitimately reduce 
its share of apportioned liability by 
relying on contractual provisions 
under which another concurrent 
wrongdoer agrees to indemnify its 
loss.

4 Clause 3(2)(b).

5 Clause 5(2)(b).

6  Clause 5(2)(a).

7 Clause 6.

8 Clause 9(2), (3), (6).

9 Clause 11(2).
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Promoting early settlement

Under the proposal, pre-trial 
settlements will not be taken into 
account by a court when apportioning 
liability among the remaining 
concurrent wrongdoers.10 The 
court is to approach and determine 
apportionment between all concurrent 
wrongdoers as if the claimant had 
not settled any part of its claims. This 
proposal helps remove the current 
risk that a defendant who settles with 
a claimant may be brought back into 
the proceedings at a later date by a 
remaining defendant who makes a 
claim for contribution.

Agents and arbitrations

Claims involving the liability of 
agents to their principals are to be 
excluded from the proportionate 
liability regime.11 In addition, 
proportionate liability is proposed to 
apply to arbitrations and other forms 
of alternative dispute resolution.12 
As arbitrators are unable to make a 
binding award against a concurrent 

Draft model Proportionate Liability Legislation

wrongdoer who is not a party to the 
arbitration agreement, claimants in 
this position will need to consider 
commencing separate court 
proceedings against non-parties. 

Practical implications
The proposed changes, if enacted 
consistently nationwide, will result in 
a significantly more uniform national 
proportionate liability regime and 
will remove some of the existing 
uncertainties. This will be especially 
beneficial to businesses that operate 
across state borders. 

A key proposed reform, which will 
increase the certainty of contractual 
arrangements, is to prohibit 
contracting out, unless the contract 
value is greater than $5 million, 
or, alternatively, $10 million. The 
proposal that proportionate liability 
legislation will not interfere with 
contractual indemnities is also very 
important in this regard. Concurrent 
wrongdoers who settle with a plaintiff 

will also benefit from the increased 
certainty that they cannot be joined 
back into the proceedings by another 
concurrent wrongdoer who did not 
settle. 

10 Clause 5(2), 8.

11 Clause 12(1)(b).

12 Clause 1.

http://www.aar.com.au


Chapter 4
New Commercial Arbitration Acts

New Commercial Arbitration Acts

The year 2011 saw the continued implementation of the new Commercial Arbitration Acts in 
Australia.

As at the time of writing (26 October 
2011):

•	 New	South	Wales,	the	Northern	
Territory, South Australia, Tasmania 
and Victoria have passed the new 
legislation;

•	 in	Western	Australia,	the	new	
legislation has been introduced 
into Parliament; and

•	 in	Queensland	and	the	Australian	
Capital Territory, the legislation 
has not yet been introduced into 
Parliament. 

The Model Law
The new Commercial Arbitration Acts 
bring domestic and international 
arbitration in Australia substantially 
into line with each other. They are 
based on the UNCITRAL Model 
Law on International Commercial 
Arbitration 1985, as revised in 2006 
(the Model Law), which is also the 

basis of the International Arbitration 
Act	1974	(Cth). 

The Model Law is not a convention or 
a treaty, but a template law developed 
by the United Nations Commission on 
International Trade Law (UNCITRAL), 
and it now forms the basis of 
the arbitration laws in around 80 
countries. This includes nearly all of 
the common law states in the Asia 
region, including Singapore, Hong 
Kong, Malaysia and New Zealand. 

Objectives of the new 
Commercial Arbitration Acts
The new legislation aims to make 
commercial arbitration more attractive 
for the resolution of domestic 
commercial disputes, by:

•	 giving	parties	more	control	over	the	
arbitration procedure;

•	 reducing	unnecessary	delay	and	
expense; and 

•	 enhancing	the	finality	of	the	
arbitration process.

This	is	reflected	in	section	1C(1)	of	
the Acts, which provides:

 The paramount object of this Act 
is to facilitate the fair and final 
resolution of commercial disputes 
by impartial arbitral tribunals 
without unnecessary delay or 
expense.

Key changes
Some of the key changes that will be 
seen after the Acts come in force are:

Easier enforcement of awards

If a person applies to the court for an 
enforcement for an award, the award 
‘is to be enforced’ (s35(1)). The court 
does not have a discretion to refuse 

http://www.aar.com.au
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enforcement of the award, and there 
are very limited grounds for refusing 
enforcement on the application of a 
party (s36(1)). 

This contrasts with the position under 
the current Commercial Arbitration 
Acts, whereby it is necessary to obtain 
the court’s leave in order to enforce 
an award as a judgment (see s33). 

Easier enforcement of arbitration 
agreements

Similarly, if a party ignores the 
arbitration agreement and goes 
to court, the court must, upon 
application of a party, refer the parties 
to arbitration, unless the court finds 
that the arbitration agreement is null 
and void, inoperative, or incapable of 
being preformed (s8(1)). 

Under the current legislation, there is 
a burden on the party relying on the 
arbitration agreement to demonstrate 
that ‘there is no sufficient reason why 
the matter should not be referred 
to arbitration’, and that the party is 

‘ready and willing to do all things 
necessary’ for the arbitration (s53(1)). 

Again, this gives parties a significant 
degree of additional certainty that 
their disputes will be resolved 
according to their arbitration 
agreement. 

Less scope for appeals

The new legislation does away 
with the rather convoluted appeal 
mechanism available under the 
current Commercial Arbitration Acts, 
which provide for appeal on the 
basis of a legally significant manifest 
error of law on the face of the record 
(s35(5)(b)(i)).

The new legislation allows the 
arbitration process to be final, in 
that no appeal is possible unless 
the parties have agreed (which 
may be stipulated in the arbitration 
agreement) (s34A). 

Notably, for parties that do wish to 
preserve the right of appeal, the Act 

permits them to do so by expressly 
agreeing that this will be the case. 

Interim measures

Arbitral tribunals now expressly 
have the power to order interim 
measures, eg for security for costs, 
for discovery, or for other procedural 
orders (s16(1)). An interim measure 
may be enforced by the court in 
the same way as an award of the 
tribunal (s17H). This is a substantial 
improvement over the current 
legislation, under which the tribunal 
has no express power to make 
interim measures. 

Confidentiality

The new legislation provides 
for arbitration to be confidential 
unless the parties otherwise agree 
(s27E). Under the previous Acts, 
an arbitration was not considered 
confidential unless the parties had 
agreed.1 

1 Esso Australia Resources Limited v Plowman (1995) 183 CLR 10.
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Harder to challenge arbitrators

There is now a much higher standard 
for challenging the appointment of 
arbitrators or seeking their removal. 
A party seeking to do so must show 
that there are justifiable doubts as to 
the impartiality or independence of 
the arbitrator, ie there must be a real 
danger of bias (s12(6)).

This is a much higher standard than 
under the current legislation, under 
which a mere perception of bias has 
been held to constitute ‘misconduct’ 
(in the technical sense in which that 
term used in the Acts) (s44). 

What it means for the 
construction industry
In recent years, domestic arbitration 
in Australia has been in something 
of a decline (in marked contrast 
to international arbitration). 
Arbitration has been hamstrung 
by ageing legislation, while its 
judicial competitors have developed 
increasingly innovative and efficient 
procedures. The new legislation 

will change this dynamic and may 
reinvigorate domestic arbitration in 
Australia.

In summary, under the new 
legislation, participants in the 
construction industry can look 
forward to having arbitration as a 
real alternative to the court system, 
providing:

•	 greater	certainty	and	finality;

•	 greater	party	autonomy	through	
choice of arbitral procedure; 

•	 less	court	involvement	in	the	
dispute process; and

•	 hopefully,	faster	resolution	of	
construction disputes.
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