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Time and money remain critical touch points in major 
projects and infrastructure. While the importance of time 
and money is nothing new, the significant construction 
law cases of 2015 consider these themes and some critical 
legal and commercial principles. In our 2015 Construction 
Law Year in Review, we look at some of the key legal 
developments affecting industry participants and what 
these developments mean for you.

Liquidated damages and similar regimes are critical 
commercial and risk allocation devices in any number of 
projects. Often the enforcement of claims for liquidated 
damages raise issues with associated extension of time 
claims. Important decisions in Australia and the UK in Grocon 
v Juniper, Cavendish Square Holdings v Talal El Makdessi and 
CMA Assets v John Holland have considered these issues in 
detail.  Although the courts in Australia and the UK generally 
remain unwilling to interfere with the bargains struck by 
the parties, the UK Supreme Court’s recent decision has 
recognised that a party’s ‘legitimate interests’ may be 
determinative of whether a clause is a penalty and that 
previous decisions that focused on whether the sum payable 
was a genuine pre-estimate of loss or not was being applied 
in an overly mechanical fashion. 

Despite the potentially harsh consequences, time bar 
provisions requiring a party to make a claim within a certain 
time or be taken to have waived its rights, were held to 
be effective in the Western Australian CMA decision. This 
decision should give comfort to principals seeking certainty 
during the administration of construction contracts. The 
decision in Grocon confirmed that a liquidated damages 
clause will not be a penalty where liquidated damages are 
tied to the achievement of practical completion, which 
itself depends on a list of completion items. The potential 
uncertainty created by the High Court’s decision in  

Andrews v ANZ in relation to the enforceability of time 
bar clauses and liquidated damages payable for the late 
achievement of practical completion would appear to have 
abated with these decisions.

Disputes between principals and contractors affirm that 
cash flow remains king. Recognising the purpose of bank 
guarantees as a contractual mechanism for allocating risk 
between contractor and principal, courts have restated 
the established principles for calling on such guarantees. 
If, however, it is too late for a contractor and insolvency 
occurs, in circumstances where a payment claim has been 
submitted, courts have held that the Corporations Act 
prevails over security of payments legislation. 

Given the increasingly global construction market and 
recognition that considerable fabrication and manufacturing 
works are performed offshore, a recent decision has 
clarified that construction work under security of payments 
legislation can have extraterritorial effect so as to include 
work performed overseas. In relation to international 
disputes, Australia remains an arbitration-friendly 
jurisdiction to bring and enforce claims. The recent changes 
to the International Arbitration Act reflect a concerted push 
by Australian legislatures and courts to promote the use 
of arbitration, by rectifying issues that affect parties to an 
arbitral dispute and encouraging the ease of enforcement of 
arbitral awards in Australia.

The Royal Commission into Trade Union Governance and 
Corruption, led by former High Court judge Dyson Heydon, 
has been the subject of many headlines in 2015, albeit mostly 
for political reasons. As the Royal Commission rumbles on, 
it remains to be seen whether the investigation will yield 
substantive change or furnish further fodder for the press.
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Grocon Constructors (Qld) Pty Ltd v Juniper Developer No. 2 Pty Ltd & Anor [2015] QSC 102

The facts
Grocon was engaged by Juniper to design and construct a mixed-
use development in Surfers Paradise under a modified AS4300-1995 
contract. As is typical, the parties’ contract provided that if Grocon 
failed to achieve practical completion by the date for practical 
completion it would become liable for liquidated damages at various 
rates depending on the length of delay.

The definition of practical completion included the usual 
requirements, such as that the works were complete, fit for 
occupation and use and free from all but minor defects or omissions. 
In addition, the definition required achievement of a number of 
specific and detailed requirements.

The dispute 
Both parties agreed that Grocon bore the onus of establishing that 
the impugned clause was a penalty.

Grocon argued that it had completed the works apart from some 
minor defects or omissions that would result in it being liable under 
the liquidated damages clause. Grocon argued that, on the basis of 
well-accepted principles of the doctrine of penalties, a minor omission 
in the achievement of practical completion, could not be expected 
to cause Juniper substantial damage. The payment of the daily rate 
of liquidated damages regardless of the seriousness of the failure 
to achieve practical completion meant that the liquidated damages 
clause ought to be presumed to be a penalty.

Juniper argued that the penalties doctrine was engaged where the 
amount of liquidated damages were ‘extravagant or unconscionable 
in comparison with the greatest conceivable loss’ flowing from the 
breach of the obligation. Addressing its loss, Juniper submitted that 
a failure to achieve practical completion by the date for practical 
completion meant that it could not give vacant possession to 
potential purchasers, and in this period, may suffer very serious loss 
from a collapse in the market.

The decision

In considering the authorities, Justice Lyons determined that the 
difficulty in accurately pre-estimating damage is not determinative of 
whether an obligation is a penalty. Rather, it is a reason that supports 
a finding that the parties’ pre-estimate was a true bargain. In light of 
the principles of freedom of contract, courts are generally reluctant to 
redraft an agreed rate of damages between parties unless the alleged 
penalty is ‘extravagant and unconscionable in amount’ or ‘out of all 
proportion’ compared to a party’s greatest conceivable loss.

His Honour held that, in the present case, liquidated damages were 
only payable when there was delay in reaching practical completion. 
There were no other causes for which liquidated damages were 
payable. While there were many causes that could result in a failure  
to achieve practical completion, only the failure to achieve it by 
the date for practical completion resulted in an obligation to pay 
liquidated damages.

Justice Lyons held that the reference in the High Court decision of 
Andrews v Australia and New Zealand Banking Group Limited (2012) 
247 CLR 205 to an ‘additional detriment’ was a reference to a liability 
that would be extravagant or unconscionable and therefore a penalty. 
The fact that the liquidated damages clause was different from, and 
in place of, general damages for Grocon’s delay in achieving practical 
completion was not sufficient to make it a penalty. 1

His Honour distinguished Paciocco on the basis that the operation of 
the liquidated damages clause arose solely because of Grocon’s delay 
in achieving practical completion, rather than multiple breaches as in 
Paciocco. As a result, the liquidated damages clause was found to not 
be a penalty.

1. Grocon Constructors (Qld) Pty Ltd v Juniper Developer No. 2 Pty Ltd & Anor [2015] QSC 102 at [70].
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The case also provides guidance on the evidence courts will use to 
determine whether a liquidated damages amount clause is a genuine 
pre-estimate of loss. His Honour held that, as the doctrine of penalties 
is concerned with whether the parties should be held to the damages 
they have agreed, rather than what they agreed, this forms an 
exception to the parol evidence rule. The court considered evidence of 
the parties’: lengthy negotiations, sophistication, agreement of a tiered 
liquidated damages structure, and exchange of financial information 
that estimated Juniper’s loss in the event of delay. These factors led 
Justice Lyons to hold that the clause was a genuine pre-estimate of loss.

The practical implications
Where a clause is alleged to be a penalty, it is necessary to identify what 
actually causes the obligation to pay money. Principals can protect 
their right to liquidated damages by ensuring that the obligation to pay 
liquidated damages is only triggered by a delay in achieving practical 
completion, where practical completion is defined by reference to all 
matters required for the principal to achieve its contractual aims.

The case also confirms that extrinsic evidence may be admitted to 
determine whether a clause is a penalty or not. A party increases its 
ability to justify that liquidated damages are not a penalty if during 
negotiations it has provided its counterparty with transparent and 
reasonable evidence estimating its greatest conceivable loss in the 
event of the counterparty’s delay or default.

The decision has been appealed by Grocon.
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Cavendish Square Holding BV v Talal El Makdessi; ParkingEye Limited v Beavis [2015] UKSC 67 

The facts
This UK Supreme Court decision addressed two appeals with 
distinct contextual backgrounds. Cavendish concerned a commercial 
contract for the sale of a controlling stake in a marketing company. 
The contract provided that if restrictive covenants were breached 
by the vendor, the vendor would lose an entitlement to payment 
instalments and would be required to sell the remaining stake at 
a price adjusted down by US$44 million. ParkingEye concerned a 
consumer contract with an £85 charge for exceeding the maximum 
stay in a car park.

The dispute 
The dispute concerned the principles underlying the penalty rule 
and these principles had not been considered by the UK’s highest 
appellate court for a century.

In Cavendish, the vendor argued that both the loss of the entitlement 
to payment instalments and the requirement to sell the remaining 
stake at a significantly lower price were extravagant and penal in 
nature. The purchaser directly asked the court to abolish or restrict 
the application of the penalty rule to the payment of money on 
breach of contract and/or to clauses not aimed at compensating  
for breach.

In ParkingEye, the parking customer argued that the charge, as well 
as breaching UK consumer protection legislation, was not a genuine 
pre-estimate, it was a deterrent and that general commercial 
considerations could not justify what it argued would otherwise 
amount to a penalty. The parking operator did not challenge the 
penalty rule but argued that it was inapplicable to clauses not aimed 
at compensating for breach of contract.

The decision

The UK Supreme Court did not abolish the penalty rule and instead 
acknowledged its ongoing role before restating the law as it applies 
in the UK.

The concepts of, and distinctions between, ‘genuine pre-estimate 
of loss’ and ‘deterrent’ were labelled by the UK Supreme Court as 
‘unhelpful’. The common treatment of these tests as ‘code’ was 
eschewed in favour of a new test emphasising the ‘legitimate 
interests’ of a contracting party.

Simply, the UK’s new test for whether a contractual provision is penal 
is: ‘whether the impugned provision is a secondary obligation which 
imposes a detriment on the contract-breaker out of all proportion to 
any legitimate interest of the innocent party in the enforcement of 
the primary obligation.’

In application to Cavendish, the UK Supreme Court demonstrated that 
the penalty rule only applies to secondary obligations upon breach 
of contract, and not primary obligations. While noting that loss of an 
entitlement may amount to a penalty, the provisions for the vendor’s 
disentitlement from the payment instalments were a primary 
obligation and therefore not subject to the penalty rule.  
The disentitlement on breach of the restrictive covenants was held 
to amount to a price adjustment regime reflecting the consideration 
that would be paid in the absence of the loyalty and goodwill of  
the vendor.

For ParkingEye, the charge was found not to be a penalty. The UK 
Supreme Court held that, although the penalty rule was engaged, 
the charge was not out of all proportion to the parking operator’s 
legitimate interests to ensure turnover of consumers in the 
landowner’s associated retail outlets and to profit from its services.
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The UK court rejected the extension by the High Court of Australia in 
Andrews of the rule beyond breach of contract as a ‘radical departure’ 
from the law. Additionally, the continued existence of the equitable 
doctrine of penalties, a significant finding in Andrews, was all but 
rejected by the UK Supreme Court, which applied the common  
law doctrine.

Practical implications
The penalty rule is an exception to freedom of contract and courts 
remain reluctant to intervene in the context of properly advised 
parties with comparable bargaining power. The decision may 
influence the High Court of Australia to give greater emphasis to 
the concept of ‘legitimate interest’ of the enforcing party under the 
penalty rule.

When drafting liquidated damages clauses and stipulating a sum for 
recovery, in order to discharge the evidential onus of the penalty rule, 
records of pre-estimates of loss should be kept.

Withholding of payments and entitlements as a collateral stipulation 
has remained an unresolved issue in Australia since Andrews. The UK 
Supreme Court is likely to stoke this discussion in Australia by leaving 
open, and even accepting the possibility, that in some circumstances 
withholding clauses may amount to penalties. 

The UK Supreme Court emphasised the relevance of the relative 
bargaining power of contracting parties and of consumer protection 
regulation. As a justification for the continued importance of the 
penalty rule, the UK Supreme Court noted that statutory regulation 
in the UK is not ‘covering the whole field’ of the rule. For example, the 
UK Supreme Court noted, it does not apply to non-consumer contracts 
entered into by parties similar in character to consumers, such as 
professionals and small businesses. Additionally, the UK Supreme 
Court affirmed the restraint that will be shown by courts to intervene 
in commercial contracts, particularly in ‘the context of a carefully 
negotiated agreement between informed and legally advised parties 
at arm’s length’ that are ‘of comparable bargaining power’. Similar 
restraint should also be expected under Australian authority.
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Sugar Australia Pty Ltd v Lend Lease Services Pty Ltd [2015] VSCA 98

The facts
In 2007, Sugar Australia entered into a contract with Lend Lease 
for the design and construction of a refined sugar plant in 
Yarraville, Victoria. The contract required Lend Lease to provide two 
unconditional bank guarantees as security for performance. General 
condition 5.2 of the contract defined the circumstances under which 
Sugar Australia could make a call. It required Sugar Australia to give 
Lend Lease five days’ notice of its intention to call on the security, 
to allow Lend Lease to replace the security with cash, and to act 
reasonably in doing so. 

In 2011, the relationship between Sugar Australia and Lend Lease 
broke down, with both parties purporting to terminate the contract. 
Sugar Australia notified Lend Lease of its intention to call the 
guarantees and Lend Lease applied for an interlocutory injunction 
restraining Sugar Australia from doing so. 

The dispute
Lend Lease argued that an interlocutory injunction should be granted 
on the basis that:

• there was a serious question to be tried as to whether Sugar 
Australia had acted reasonably within the meaning of general 
condition 5.2;

• if the injunction was not granted, Lend Lease would suffer injury 
for which an award of damages would not be an adequate remedy, 
including injury to its reputation; and 

• the balance of convenience favoured the grant of the injunction.

Sugar Australia argued that, upon the proper construction of general 
condition 5.2, it had acted reasonably in seeking recourse to the bank 
guarantees by bringing a bona fide claim. 

Justice Vickery declined to construe general condition 5.2 at the 
interlocutory stage, deciding that the construction question was best 
left to the trial for final determination. His Honour based this decision 
on four factors: 

• the difficulty involved in determining the construction question;

• general condition 5.2 was a ‘standard’ clause and that a final 
construction would potentially have ongoing precedent effect; 

• the limited time available to the court; and 

• determination of the question may lead to a degree of hardship in 
light of the significant monetary sums involved. 

Despite declining to construe general condition 5.2, Justice Vickery 
was satisfied that there was a serious question to be tried as to 
whether Sugar Australia had acted reasonably in seeking recourse 
to the bank guarantees, that the balance of convenience favoured 
granting the injunction, and that if the injunction was not granted, 
Lend Lease would suffer injury for which damages would not be an 
adequate remedy. 

Accordingly, His Honour decided to grant the interlocutory injunction 
restraining Sugar Australia from having recourse to the bank 
guarantees.

The decision
On 13 May 2015, the Court of Appeal overturned Justice Vickery’s 
decision, setting aside the interlocutory injunction.2  

The Court of Appeal held that where a party to a construction 
contract has applied for an interlocutory injunction restraining the 
other party from having recourse to a security provided under the 
contract, the court should ordinarily determine any issues necessary 
in order to decide whether the applicant is entitled to the injunction. 

It followed that the construction of general condition 5.2 was 
critical to any decision and on this basis the Court of Appeal held 
that the factors considered at first instance were not applicable and 
incorrectly applied. 

2. The decision was unanimous, Justices Osborn and Ferguson broadly agreeing with the reasons of Justice Kaye.
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The Court of Appeal held that:

• the question of construction of the provision involved familiar legal 
concepts and was not of unusual difficulty;

• general condition 5.2 was a bespoke clause, the construction of 
which would not have any significant precedent value; and

• the court at first instance was not under any particular time pressure. 

Justices Osborn and Ferguson highlighted the importance of 
construing general condition 5.2 in order to determine its commercial 
purpose. Citing the cases of Fletcher Construction Australia Ltd v 
Varnsdorf Pty Ltd3 and Clough Engineering Ltd v Oil & Natural Gas 
Corporation Ltd [No 3]4 their Honours stated that there are two 
reasons why parties to a construction contract may seek provision 
of a bank guarantee. The first is to provide security, so that if the 
beneficiary of the guarantee has a valid claim but there are difficulties 
in recovering moneys from the defaulting party, the beneficiary can 
seek recourse against the bank. The second reason is to allocate risk 
between the parties in terms of which party will be ‘out of pocket’ 
pending final resolution of the dispute at trial. 

Justices Osborn and Ferguson stated that it is a matter of 
construction whether the guarantee is stipulated only for the purpose 
of providing security, or whether it is also intended to serve as a 
risk allocation device. Their Honours concluded that it is necessary 
for a court of first instance to determine whether the guarantee is 
intended to allocate the risk of being ‘out of pocket’ pending trial. If 
the guarantee is so intended, the failure of the court to determine its 
construction before trial effectively subverts the commercial purpose 
of the guarantee in this respect. 

Having identified Justice Vickery’s error in failing to construe general 
condition 5.2, the Court of Appeal went on to consider the clause, in 
particular the requirement to act reasonably. Sugar Australia argued 
that it was only required to have a bona fide arguable claim, in a 
subjective sense, in order to be eligible to access the guarantee. Lend 
Lease argued that Sugar Australia must be acting reasonably, in an 
objective sense, in all the circumstances of the case. Justice Kaye 
noted that general condition 5.2 was a ‘bespoke’ clause, and that 
the parties had chosen to use a phrase that ordinarily involves an 
objective standard. His Honour held that the clause required Sugar 
Australia to ‘have acted reasonably in making the claim, based on 
the facts and circumstances, which it knew, or ought to have known, 
concerning the validity of the claim’.5 

Justice Kaye concluded that, although there were serious questions to 
be tried in relation to whether Sugar Australia had acted reasonably in 
seeking recourse to the guarantee, the balance of convenience did not 
favour the grant of the injunction.

3. [1998] 3 VR 812.

4. (2008) 249 ALR 458.

5. At [144].
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CMA Assets Pty Ltd v John Holland Pty Ltd [No 6] [2015] WASC 217

The facts
BHP Billiton Iron Ore Pty Ltd, acting on behalf of a joint venture, engaged 
John Holland Pty Ltd to carry out an upgrade and extension of a wharf 
at Finucane Island, on the western side of Port Hedland Harbour.

John Holland subcontracted work associated with the demolition of 
one of the wharf berths, berthing dolphins and mooring dolphins to 
CMA Contracting Pty Ltd. 

The dispute
CMA sought two extensions of time, prolongation costs and a 
variation to the scope of works. The extension of time claims were 
linked to what it said was a failure by John Holland to relocate certain 
equipment in time and a discrepancy between the expected and 
actual reinforcing within the berthing dolphins. This note focuses on 
the time-related facets of the dispute.

CMA gave notice of the delays outside of the contractually prescribed 
periods and argued that this had no effect, given that the events 
causative of the delay were within the control of (and known by) John 
Holland, satisfying the condition precedent that John Holland have 
awareness of the delay.

John Holland rejected the extension of time claims and considered 
that the work the subject of the variation request was within the 
original scope of work. John Holland counterclaimed for liquidated 
damages and further damages flowing from alleged CMA breaches of 
contract.

John Holland argued that CMA was not entitled to extensions of time 
because:

• delays for which CMA was responsible occurred after the CMA 
claim for extensions of time. These subsequent delays ran 
concurrently with the extensions of time sought by CMA. It 
followed, in John Holland’s view, that these subsequent delays 
disentitled CMA to an extension of time; and

• CMA was time barred and no entitlement had accrued owing to the 
fact that notices had been given outside of the periods stipulated in 
the contract.

The decision
Justice Allanson disagreed with John Holland’s first argument. His 
Honour noted that the contract gave rise to a CMA entitlement to 
an extension of time for delay at the time of the delay event and 
the effect of the delay event was to be analysed prospectively. 
A claim could be made where CMA ‘…is or will be delayed.’ The 
proper construction of the extension of time clause was that 
the effect of a cause of delay was to be considered and assessed 
contemporaneously, compared against the program, and taking into 
account any relevant CMA-caused delays at that time. It followed 
that a subsequent change in the critical path (owing to a CMA-caused 
delay) did not affect CMA’s entitlement, for any relevant period of 
concurrency, so long as the earlier was delay attributable to John 
Holland continued. 

John Holland’s arguments in respect of the claims being time barred 
were accepted by Justice Allanson. His Honour considered that this 
would give rise to a harsh result, but that the notice provisions of the 
contract were enforceable and effective. It followed that CMA was 
held to the strict terms of the contract, was time barred and therefore 
had no entitlement to extensions of time or delay costs.

With regard to John Holland’s counterclaim for liquidated damages, 
Justice Allanson noted that CMA did not deny that, on the proper 
construction of the contract, it was liable for this sum (given that it 
had failed to demonstrate an entitlement to an extension of time). 
CMA argued, however, the John Holland caused delays constituted 
an act of prevention and that John Holland could not benefit from 
its own breach. His Honour noted that the parties had included an 
express clause excluding the operation of the prevention principle 
and that, as a consequence, CMA was liable for liquidated damages, 
even in circumstances where the relevant delay had been caused by 
John Holland.
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The practical implications
This decision represents a timely reminder that contractors and 
subcontractors ought to take serious and careful measures in order to 
ensure compliance with notice provisions in construction contracts. 
This case is a classic example of an entitlement that would have 
accrued, but for the contractor’s failure to comply with the relevant 
contractual machinery. Contractors must be wary of succumbing 
to the temptation to ‘put the contract in the bottom drawer’, even 
in circumstances where the principal or head contractor appears to 
approach time stipulations in a relaxed way. It is always unwise to 
deviate from the strict terms of the contract.

The decision does, however, provide some assistance for contractors 
seeking extensions of time under a clause drafted on a prospective 
basis. In the event that this decision were to be followed in other 
jurisdictions, it will provide comfort for contractor’s seeking a 
straightforward contemporaneous assessment of future delay (even 
in circumstances where the benefit of hindsight suggests concurrent 
delays for which the contractor would ordinarily be responsible). 
His Honour held that, but for the operation of the time bar, CMA’s 
entitlement would not have been reduced by subsequent contractor 
delay events. It follows that principals and contractors should 
consider the practical implications of prospective extensions of time 
when drafting their agreements.
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Grocon Constructors (Victoria) Pty Ltd v APN DF2 Project 2 Pty Ltd [2015] VSCA 190

The facts
In July 2012, APN entered into a contract with Grocon for the design, 
construction, commissioning and completion of a building at 150 
Collins Street, Melbourne (the D&C contract). The parties also entered 
into a side deed that provided, among other things, for APN to make 
progress payments to Grocon to cover the ‘Actual Trade Cost’ incurred 
by Grocon in carrying out the works. The side deed defined Actual 
Trade Cost as ‘the actual trade, supplier, consultant or subcontract 
cost payable by [Grocon] for work undertaken, materials supplied, 
defects rectified or services provided to or on behalf of [Grocon]’. 

From July 2012, Grocon submitted monthly claims to APN for its 
actual trade cost. In June 2013, APN requested that Grocon provide 
it with documents evidencing payments made by Grocon to 
subcontractors so as to allow APN to verify Grocon’s actual trade cost 
claims. Grocon refused to accede to the request. In June 2014, APN 
commenced proceedings against Grocon. 

The dispute
The dispute between the parties centred on the meaning of the 
phrase ‘actual trade, supplier, consultant or subcontract cost 
payable…’ (the disputed phrase) in the definition of actual trade cost in 
the side deed. 

APN argued that the disputed phrase meant costs ‘incurred and 
paid’ by Grocon, and that Grocon was obliged to provide documents 
evidencing costs of that nature according to an implied term of the 
contract. 

Grocon argued that ‘payable’ meant ‘owed’ or ‘due’ rather than 
‘incurred and paid’, and thus argued that to the extent it was obliged 
to provide documents to APN, those documents were defined by 
reference to costs that were ‘owed’ or ‘due’.

At first instance, Justice Vickery of the Victorian Supreme Court had 
interpreted the disputed phrase to mean costs ‘actually paid to a 
sub-contractor’ rather than costs for which there was merely a legal 
obligation to make payment. His Honour gave a number of reasons in 
support of this interpretation:

• The word ‘actual’ in the dispute phrase qualifies the word ‘cost’, and 
the concept of an ‘actual cost’ connotes a cost that has not only 
been incurred but has also been discharged by way of payment.

• Actual payment provided temporal certainty as to when a cost was 
payable under the side deed. If APN’s liability to make a progress 
payment was dependent merely on Grocon’s liability to make a 
payment to a subcontractor, Justice Vickery believed that real 
questions would emerge as to the precise time such liability arose. 

• There were a range of circumstances in which Grocon’s liability to 
a subcontractor may change between the issuing of an invoice by 
the subcontractor and actual payment by Grocon. Therefore, an 
amount initially payable by Grocon may not be the amount that is 
actually paid. 

Having interpreted the disputed phrase in this way, Justice Vickery 
accepted that there were grounds for implying a term in the D&C 
contract requiring Grocon to provide APN with documents evidencing 
the costs actually incurred by Grocon in paying subcontractors as a 
matter of business efficacy. 

The decision
On 23 July 2015, the Victorian Court of Appeal overturned Justice 
Vickery’s decision, concluding that His Honour had misinterpreted the 
disputed phrase and erred in implying a term into the D&C contract. 
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The Court of Appeal interpreted the disputed phrase to mean ‘costs 
payable by Grocon irrespective of whether they have been paid’. This 
interpretation, according to the Court of Appeal, was supported by the 
following grammatical, contextual and commercial considerations: 

• The ordinary, grammatical meaning of the word ‘payable’ is ‘owed’, 
‘to be paid’ or ‘due’. 

• From a grammatical perspective, the term ‘payable’ is distinguishable 
from the term ‘paid’. Whereas ‘payable’ is couched in the future 
tense, ‘paid’ is the past tense and past participle of ‘pay’. 

• The word ‘actual’ in the disputed phrase attached to the word 
‘cost’, thus reinforcing the concept of a cost that is real, existing and 
subject of a legally enforceable obligation. 

• APN and Grocon had used both of the terms ‘payable’ and ‘paid’ on 
multiple occasions in the side deed and the D&C contract, which 
indicated an intention to distinguish between the two. 

• The interpretation was reasonable from a commercial perspective. 
The Court of Appeal stated that it is not unusual for building 
contracts to require the principal to pay the contractor amounts 
‘payable’ by the contractor, in order to ensure that the contractor is 
not forced to act as banker for the project. 

Furthermore, the Court of Appeal rejected Justice Vickery’s reasons for 
interpreting the disputed phrase to mean ‘costs actually paid’ by Grocon: 

• In relation to Justice Vickery’s reason that actual payment provided 
temporal certainty as to when a cost is payable, the Court of Appeal 
stated that, under its interpretation, the parties could ascertain 
when Grocon had incurred a legally enforceable obligation to pay a 
subcontractor by reference to the invoice issued by the subcontractor. 

• In relation to Justice Vickery’s reason that an amount initially 
payable by Grocon may not be the amount that is actually paid, the 
Court of Appeal stated that if a situation arose in which Grocon had 
made an actual trade cost claim to APN, but subsequently reached 
agreement with a subcontractor whereby the relevant invoice was 
discounted or withdrawn altogether, a straightforward process 
would ensue whereby Grocon would inform the superintendent 
and the superintendent would adjust Grocon’s entitlement for the 
following month.

The Court of Appeal also overturned Justice Vickery’s decision to 
imply a term into the D&C contract. The Court of Appeal referred 
to the case of BP Refinery (Westernport) Pty Ltd v Shire of Hastings 
(1977) 180 CLR 266, where the Privy Council set down the following 
conditions for implying a term in a contract:

1. The term must be reasonable and equitable.

2. The term must be necessary to give business efficacy to the 
contract, so that no term will be implied if the contract is 
effective without it.

3. The term must be so obvious that ‘it goes without saying’.

4. The term must be capable of clear expression.

5. The term must not contradict any express term of the contract.

The Court of Appeal held that the BP Refinery conditions were not 
satisfied in this case. Given that clause 42.1 of the D&C contract 
already provided a process for verifying actual trade cost claims 
through the superintendent, it was not necessary to imply a term 
providing a separate but overlapping verification process in order to 
make the contract workable. 

The practical implications
The Court of Appeal’s decision:

• Highlights the importance of clear drafting in construction 
contracts, particularly in relation to provisions establishing when 
a contractor’s entitlement to progress payments will accrue. If the 
parties agreed intention is a full pass-through of costs (whether 
paid or not), it is critical that this is expressly stated. 

• Demonstrates a commercial approach to the implication of terms 
and highlights that the test in BP Refinery will not necessarily be 
easily met. This is particularly clear where a contract already provides 
a mechanism with a similar effect to the implied term sought.

• Emphasises that it is critical for a principal to obtain clear, 
unfettered and unambiguous audit rights to verify contractor’s 
liabilities and/or payments under construction contracts.

An application for special leave to appeal the decision to the High 
Court has been filed, and a hearing is expected in March 2016.
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Lloyds Bank plc v McBains Cooper Consulting [2015] EWHC 2372 (TCC)

The facts
Lloyds Bank (the bank) agreed to provide a loan facility to a church 
(the borrower) of £2.625 million in May 2007 for the development of a 
building owned by the borrower.

The bank retained McBains Cooper Consulting Ltd in February 
2006 to act as the project monitor – a role similar to that of an 
independent certifier/reviewer in Australia – for the development. 
McBains Cooper’s role was to monitor the quality of works, provide 
monthly progress reports, and make recommendations to the bank 
as to amounts to be paid according to the borrower’s drawdown 
applications. McBains Cooper was also required under the bank’s 
retainer agreement to provide a valuation of the works in progress, 
despite the individual appointed from McBains Cooper not being 
qualified as a quantity surveyor. 6

In early 2009, the loan facility was nearly exhausted, despite 
significant work still being required to achieve completion.7 The 
borrower did not have sufficient alternative funds to complete the 
development. The bank enforced its security and sustained a loss 
of around £1.4 million. The bank then sought to claim its loss from 
McBains Cooper at the UK High Court’s Technology and Construction 
Court.

The dispute
The dispute surrounded liability for the bank’s loss.

McBains Cooper was required under its retainer agreement with the 
bank to visit the site and submit progress reports to the bank.8 The 
bank alleged that McBains Cooper did not visit the site often enough 
and was reckless in preparing and submitting the progress reports. 

As a result of McBains Cooper‘s negligent conduct, the bank had 
funded ‘out-of-scope works’ that it had not agreed to finance and 
had consequently become exposed to risks it had not anticipated.9 
McBains Cooper argued that the ‘out-of-scope works’ were outside 
the scope of what McBains Cooper were contractually required to 
advise upon. 

McBains Cooper argued that it ‘understood’ that some works 
on the development were to be funded separately to the loan 
facility and that therefore the balance of the loan facility was not 
critical.10 The bank responded that it had relied on McBains Cooper’s 
‘understanding’ that some of the works were to be funded outside of 
the loan facility.

The decision
Justice Edwards-Stuart of the Technology and Construction Court 
held that McBains Cooper had acted negligently. However, his Honour 
also held that the bank was contributorily negligent and required the 
bank to bear one-third of its losses.

McBains Cooper’s negligence

His Honour held that McBains Cooper had breached its duty to the bank 
on numerous occasions by failing to properly perform its obligations 
under the retainer agreement. However, these breaches were not the 
cause of the losses to the bank until McBains Cooper failed to advise the 
bank in the tenth progress report that the borrower’s recent drawdown 
application included an item regarding out-of-scope works.11 This failure 
resulted in the bank not becoming aware of the project’s true financial 
position which, his Honour found, would have led the bank to terminate 
the loan and enforce its security.12

6 [22].

7 [4].

8 [21].

9 [20].

10 [274].

11  274].

12 [277].
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His Honour considered that McBains Cooper’s acceptance in 
submissions that its approach had been ‘overly contractual’ was 
‘entirely appropriate’.13 Specifically, his Honour stated that ‘not to 
report the additional cost on the ground that the contract had not 
been formally varied is, to my view, verging on the absurd’.14 Instead, 
his Honour held that McBains Cooper should have drawn the bank’s 
attention to the out-of-scope works in order to ‘paint the full picture’.15 

The bank’s contributory negligence

Justice Edwards-Stuart determined that the bank suffered losses 
not merely due to McBains Cooper’s negligence, but due to its own 
negligence. First, his Honour determined that the loan should never 
have been made.16 Once the loan facility had been made, the bank 
continued to contribute to its own loss, he found. 

While no money had been applied for in relation to the out-of-scope 
works until the tenth progress report, the bank had been advised 
by McBains Cooper in the sixth progress report, some four months 
earlier, of the borrower’s decision to pursue the out-of-scope works.17 

His Honour held that the bank was not entitled to rely on McBains 
Cooper’s understanding of the separate sources of funds, as McBains 
Cooper was not purporting to confirm this as a matter of fact18 
and it was not McBains Cooper’s role to arrange the funding for the 
project.19 Instead, the bank should have investigated the out-of-scope 
works, confirmed that the borrower knew it had to pay for the cost 
overruns and that the borrower had the funds available to do so.20 

The practical implications
The case provides valuable lessons for both financiers and consultants 
on the monitoring of projects. 

While the ‘lion’s share of the responsibility’21 rested with McBains 
Cooper to perform its contractual obligations to the bank with 
reasonable care, the bank could not derogate from its responsibility 
for arranging the financing. Neither the bank nor McBains Cooper 
were served well by resorting to overly contractual accounts of their 
respective responsibilities.

In Australia, financiers are increasingly relying on specialists in 
assessing and monitoring projects. In utilising specialists and 
consultants, such as independent certifiers, financiers should ensure 
that they are relying on people with appropriate skillsets. A ‘tick-the-
box approach’ to reviewing such opinions is unlikely to avoid a finding 
of contributory negligence, particularly where the underlying process 
is deficient.22 Additionally, the case serves as a reminder to financiers 
of the importance of ensuring that those monitoring the output have 
sufficient industry literacy to properly assess, question and test it.

Where an independent certifier is obliged to provide information 
in progress reports, it is important that a true factual picture of 
progress is clearly provided. Important information should appear in 
a summary and it is insufficient to bury it in attachments, particularly 
where it is not referred to in the summary.23 Adopting a legalistic 
approach to a certifier’s duty to inform by dumping all information on 
the financier will not be suffice to discharge that duty. 

13. [274].

14. [277].

15. [210]-[211].

16. [211].

17. [210].

18. [115].

19. [202]. [220].

20. [189]-[190].

21. [280].

22. [280]-[281].

23. [284].
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Third-party consultants engaged to monitor a project should ensure that:

• their reports give a true report of on-site progress and do not take 
an overly narrow approach to reporting delays, variations in scope 
and matters that may give rise to claims;

• they have a clear understanding of the scope of the project and the 
sources of funds for the project, particularly if the borrower is to 
fund out-of-scope works;

• critical information is provided clearly in a summary form in their 
reports, not buried in attachments; and

• appropriately qualified people are in charge of reviewing the project.

Project financiers who engage third-party consultants to monitor a 
project should ensure that:

• third-party consultants properly understand the financial structure 
for the project, including all sources of funds and the project scope;

• information that is critical to the financier’s decision to lend or 
ongoing monitoring is specified in the reporting requirements for 
the relevant consultants; 

• all output from the consultant is reviewed thoroughly by staff 
familiar with the project and the industry, and any areas of concern 
expressly raised with the consultant and internally; and

• internal processes and controls are complied with, both at the time 
the loan is approved and during development.
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MT Højgaard A/S v E.ON Climate and Renewables UK Robin Rigg East Limited and E.ON Climate 
and Renewables UK Robin Rigg West Limited [2015] EWCA Civ 407

The facts
This English case involved a contract for the design, fabrication and 
installation of the foundations for 60 wind turbine generators for 
the Robin Rigg Offshore Wind Farm in the Irish Sea. The contractor, 
MT Højgaard A/S (MTH), was required to design the foundations 
in accordance with the DNV-OS-J101 (DNV Standard), an industry 
standard produced by a third party independent classification and 
certification agency. As a result of an error in one of the relevant 
equations in the DNV Standard, it was discovered, shortly after 
completion of the wind turbines, that the grouted connections 
between the wind turbine towers and the monopile foundations 
had failed. The parties agreed on the costs of the rectification work 
that would be required and sought a decision from the High Court of 
England and Wales as to who ought to be liable for these costs. The 
question arose as to which party ought to bear responsibility for the 
error in the standard. 

The contract:

1. As part of the general conditions, required the contractor to  
design, manufacture, test, deliver, install and complete the 
Works so that the Works as a whole would be ‘fit for its purpose 
as determined in accordance with the Specification using Good 
Industry Practice.’; and

2. As part of the technical requirements, required the foundations:

a. to have a design life of 20 years;

b. ‘ensure a lifetime of 20 years’; 

c. have a minimum service life of 20 years; and

d. to be designed in accordance with the DNV Standard.

The decision at first instance
At first instance Justice Edwards-Stuart held that MTH had failed to 
comply with its contractual obligations. It was insufficient for MTH 
to simply adhere to and rely upon the DNV Standard because the 
foundation and grouted connection was required to be fit for purpose 
and achieve an operational service life of 20 years. His Honour 
accepted that the existence of an express warranty of fitness for 
purpose took precedence over the contractual obligation to comply 
with the DNV Standard even though that standard contained an 
error. He decided that MTH had assumed full responsibility for design 
and, given the warranty that foundations would have a service life 
of 20 years, E.ON, as owner, was entitled to rely upon this. This was 
irrespective of the fact that MTH was also required to design the 
grouted connection in accordance with the DNV standard. Given that 
the connections had failed within two or three years, MTH were in 
breach of the warranty obligation.

The decision of the Court of Appeal
MTH appealed on the basis that the High Court had erred in its 
construction of the provision relied upon by E.ON in its argument 
that MTH had provided a warranty for an operational/service life of 
20 years. E.ON cross appealed on the basis that MTH had committed 
further breach of contract. In a unanimous decision the Court of 
Appeal held that a construction contract could require a contractor 
to comply with a particular specification and to achieve a particular 
result, effectively imposing a double obligation. The question 
was whether this was one of those contracts and this was to be 
determined by reference to the rules of contractual interpretation. 
Lord Justice Jackson determined that the following three principles 
ought to be applied in determining whether MTH had warranted the 
foundations would have a 20-year operational life:
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1. The court must determine what a reasonable person, having all 
the knowledge available to the parties in the case, would have 
understood the provisions to mean.

2. Any such determination is an iterative process that involves 
considering each potential meaning against each contractual 
provision investigating the commercial consequences.

3. While there are always likely to be inconsistencies and ambiguities 
within documents, the court should not allow itself to be led 
astray by these. 

The relevant question was whether the provisions addressing the 
service and operational life of the foundation structures required 
MTH to comply with the DNV Standard and to achieve the service 
and operational life of 20 years. Lord Justice Jackson considered 
that because MTH was required to comply with the DNV standard, 
and that standard stipulated a design life of 20 years (but not an 
operational life of 20 years), it did not constitute an absolute warranty 
that the foundations would operate in the manner intended for 20 
years. There was no absolute warranty of quality. Importantly, the 
requirement that the Works be fit for purpose was qualified by the 
phrase ‘as determined in accordance with the Specification using 
Good Industry Practice’. The definition of Good Industry Practice 
required the exercise of reasonable skill and care and compliance with 
the DNV standard, it followed that this did not impose any fitness for 
purpose warranty as to the operational life. 

His Honour concluded that a reasonable person in the position of 
the parties would know that the normal standard required in the 
construction of an offshore wind farm was the DNV standard. This 
was not absolutely guaranteed to produce a life of 20 years.

Practical implications
The Court of Appeal’s decision underlined the importance of precise 
drafting. A principal seeking to hold a contractor to a fitness-for-
purpose type warranty must ensure that the content of the obligation 
is sufficiently clear and well defined so as to be enforceable. It will be 
insufficient to tie the relevant obligation to a standard or specification 
that may in fact require less of a contractor than fitness for purpose. 
It is also critical to ensure that fundamental obligations (as to fitness 
for purpose and warranties about an operational life duration) are 
clearly set out in the contract conditions, rather than in technical 
requirements (which ordinarily rank lower in the order of precedence 
in contract documents). 
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Adapt Constructions Pty Ltd v Whittaker and Luff [2015] ACTSC 188

The facts
Adapt Constructions (the applicant) was engaged by Mr Whittaker 
and Mrs Luff (the respondents) to construct a residential house in the 
ACT. Towards the end of the building process, a number of disputes 
arose between the parties, including an allegation by the applicant 
that the respondents had denied its entitlement to payment under 
the building contract, and allegations by the respondents that the 
building works were defective. 

The parties agreed to resolve their dispute by arbitration. The 
arbitrator found that the only practical method of rectifying the 
defects identified by the respondents was a complete demolition and 
reconstruction of their house. The arbitrator ordered that the applicant 
pay the respondent $488,897 for the costs of reconstruction, $15,000 
for the cost of demolition, and $41,033 in damages for late completion.

The dispute
The applicant sought to set aside the award of the arbitrator on 
numerous grounds. In relation to the respondent’s claim for damages 
for late completion, the applicant asserted that the arbitrator erred 
in awarding damages for late completion because a space was left 
blank in the building contract for the rate of liquidated damages to be 
inserted, with a note stating that if no rate was inserted, the amount 
of damages would be zero. The disputed part of the contract has been 
reproduced below:

‘the rate of liquidated damages per week $_____

(if nothing stated, Zero)’

 
The arbitrator had concluded that the parties’ failure to insert a figure 
into the building contract rendered the section inoperable, permitting 
an assessment of damages for late completion based on ordinary 
principles for assessing damages for breach of contract. The applicant 
contended that this constituted an error of law.

In considering the arbitrator’s decision, Justice Burns considered a 

number of conflicting decisions, from which he was able to distil the 
following principles: 

• it is a requirement in each case to ascertain the intention of the 
parties in relation to damages for delays;

• in ascertaining that intention, consideration may be given not 
only to the language of the agreement but also to the surrounding 
circumstances known to the parties and the apparent purpose and 
object of the transaction;

• the vesting of a discretion in the proprietor to exercise a contractual 
right to claim liquidated damages may indicate that the parties did 
not intend that the contractual right to liquidated damages be the 
exclusive remedy for delay; conversely, a mandatory clause, in the 
sense of compelling the builder to pay regardless of any demand 
for payment by the principle, may indicate the clause intended to 
provide an exclusive remedy; and

• in construing a contract, which on its face provides no liquidated 
damages for breach, an intention to exclude a right to common law 
damages must be expressed in clear and unambiguous terms.

Justice Burns noted that the arbitrator was correct in his application 
of the law. The arbitrator had examined the terms of the contract and 
concluded that there were no clear words in the contract evidencing 
an intention that the parties intended that the respondents would 
have no remedy for breach of contract by failure to complete the 
works within the prescribed time. 
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Practical implications
This decision ought to be welcomed by principals. It serves to provide 
clarification that in the event of a drafting error or omission during 
the negotiation and contract formation stages of a project, a principal 
will be protected where it fails, as sometimes occurs, to ‘complete the 
blanks’ in a standard form construction contract.

The court’s decision emphasises the need for clear drafting and careful 
analysis of standard form contracts. Further, in the unlikely scenario 
that the parties intend that no general damages for delay shall be 
available (whether a liquidated damages regime is included in the 
agreement or not), this will require clear drafting. Contractors will be 
dissuaded in the future from arguing that a blank liquidated damages 
field in a standard form contact ought to be interpreted as an intention 
that there should be no damages available to the principal (whether 
liquidated or general) flowing from delayed completion.
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Facade Treatment Engineering Pty Ltd (in liquidation) v Brookfield Multiplex Constructions Pty Ltd 
[2015] VSC 41

The facts
Façade entered into a contract with Multiplex for the design,  
supply and installation of facade and curtain wall works in 
Melbourne. Façade made two payment claims. In response to  
the second payment claim, Multiplex responded alleging that the 
claim was invalid for insufficient information.

Façade went into liquidation. After Façade commenced proceedings 
under the Building and Construction Industry Security of Payment  
Act 2002 (Vic) (the Vic Act) for recovery of unpaid amounts, Multiplex 
revealed that it had claims against Façade in excess of the quantum 
of those claims and it sought to set-off against the payment claims 
brought by Façade under section 553C of the Corporations Act 2001 
(Cth).

The dispute
The proceedings focused on whether parts of the Vic Act are 
invalid to the extent that they are inconsistent with the operation 
of set-off provisions which apply in the event of insolvency under 
the Corporations Act. Multiplex argued that Part 3 of the Vic Act 
(including s16), does not apply to companies that are in liquidation 
because the provisions of the Corporations Act are inconsistent with 
those in the Vic Act. Further, Multiplex argued that s553C provides an 
exhaustive regime that covers the field in circumstances when the 
allegedly inconsistent provisions apply. As a result, Multiplex argued 
that s16 of the Vic Act is therefore invalid to the extent of any such 
inconsistency under s109 of the Constitution.

Façade argued that Multiplex had knowledge of its insolvency in 
February 2012 and under s553C(2) of the Corporations Act, Multiplex 
should not have the benefit of the operation of s553C(1).

Multiplex contended that its obligation to issue Façade a payment 
schedule did not arise where it was issued with a payment claim that 
was invalid for apparent inaccuracies and uncertainties.

The decision
His Honour accepted that Multiplex’s counter claim for amounts to 
be set-off was likely to substantially exceed Façade’s claim under the 
BCISP Act. His Honour held that:

• s16(4)(b) of the Vic Act was directly inconsistent with s553C of the 
Corporations Act; and

• s553C of the Corporations Act was an exhaustive regime that 
covered the field in this area.

It followed that the Vic Act, as applied to the facts in this case, would 
alter, impair or detract from the operation of the Corporations Act 
and must therefore yield for its inconsistency.

Regarding the dispute over knowledge, Justice Vickery rejected 
Façade’s contention that the relevant time for assessing knowledge 
of insolvency was at the time when Façade’s payment claims under 
the Vic Act fell due. His Honour held that authority dictated that the 
relevant time was when Multiplex executed the subcontract with 
Façade in September 2011.

Justice Vickery then considered whether Multiplex’s email constituted 
a valid payment schedule. In the absence of a prescribed form, his 
Honour provided further guidance on compliance, including that:

• the question of whether a document constitutes a payment 
schedule should not be approached in an overly technical  
manner; and

• given the emphasis on speed and informality in the Vic Act,  
courts have recognised that payment claims may be prepared 
quickly and in an abbreviated form, but must nevertheless  
contain sufficient precision and particularity to allow the parties  
to identify the real issues in dispute. 



 CHAPTER 2: ADJUDICATION & SECURITY OF PAYMENTS LEGISLATION

24

Multiplex’s response argued that the payment claim was invalid due 
to apparent inaccuracies and uncertainties. Justice Vickery construed 
this as evidencing Multiplex’s intent to pay nothing and held that 
this met the requirements of the Vic Act. Section 15(3) of the Vic 
Act requires that the respondent must provide reasons for why the 
proposed amount is less than that claimed. Addressing this, Justice 
Vickery held that Multiplex’s rejection on the basis of invalidity due to 
inaccuracies satisfied the BCISP requirement.

The practical implications
The decision is currently the subject of an appeal, in which Façade 
has alleged that Justice Vickery erred in finding that there was 
inconsistency between the two acts.

The potential conflict between the provisions of the Corporations 
Act and security of payments legislation has been considered in 
Brodyn Pty Ltd & Dasein Constructions Pty Ltd [2004] NSWSC 1230. 
In that case, Chief Justice Young in Equity resolved the inconsistency 
by reading the State Act down, so that the only operative legislation 
in the circumstances was the Corporations Act. This approach was 
mirrored in the judgment of Justice Beech in Hamersley Iron Pty Ltd  
v James [2015] WASC 10.

It remains to be seen whether this kind of defence will be applied 
in relation to security of payments disputes in other states and 
territories. Before Facade, disputes involving inconsistency between 
the prohibition on respondents bringing cross claims in security of 
payments legislation and the Corporations Act were typically dealt 
with in the same way as Brodyn.

What can be assumed is that where a company that has made a 
payment claim becomes insolvent, courts will typically consider the 
set-off provisions of the Corporations Act ahead of any claim under 
security of payments legislation.

Justice Vickery also confirmed that the payment schedule 
requirements under Victorian security of payments legislation  
will not be considered in an overly technical manner. However, his 
Honour confirmed that a rejection of a payment claim must be 
supported by a reason.
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Lewence Construction Pty Ltd v Southern Han [2015] NSWCA 288

The facts
Southern Han engaged Lewence to construct a 60-unit apartment 
block at Breakfast Point, Sydney. The parties’ amended AS4000-1997 
contract provided that:

• progress claims were to be made on the eighth of each month for 
work completed to the seventh day of the month;

• if Lewence failed to respond to a show cause notice following a 
substantial breach, Southern Han could take work out of Lewence’s 
hands and suspend payments, or, alternatively, Southern Han could 
terminate the contract; and

• if Southern Han took work under the contract out of Lewence’s 
hands, once the works were completed, the superintendent was 
to calculate the cost of the works by Southern Han in comparison 
with what it would have paid to Lewence, had Lewence completed 
the works.

Following Lewence’s 8 October 2014 payment claim, on 27 October 
2014, Southern Han purported to take the remaining work out of 
Lewence’s hands. Lewence considered this to be repudiatory conduct 
and purported to terminate the contract. 

On 4 December 2014, Lewence issued a payment claim for work from 
8 October 2014 to 27 October 2014 that was ultimately determined by 
an adjudicator to result in more than $1.2 million owing to Lewence.

Sections 8 and 13 of the Building and Construction Industry Security 
of Payment Act 1999 (NSW) (the NSW Act) set out who may bring a 
payment claim, for what, and when a claim may be made. 

Section 8 provides:

8 Rights to progress payments

(1) On and from each reference date under a construction    
 contract, a person:

(a) who has undertaken to carry out construction work   
under the contract, or

(b) who has undertaken to supply related goods and   
services under the contract,

is entitled to a progress payment.

Section 13(1) provides:

13 Payment claims

(1)  A person referred to in section 8(1) who is or who claims to be entitled 
to a progress payment (the claimant) may serve a payment claim on the 
person who, under the construction contract concerned, is or may be 
liable to make the payment.

The dispute
At first instance, and on appeal, the dispute concerned whether:

• a reference date arose in respect of Lewence’s 4 December 2014 
payment claim;

• whether such a reference date was a precondition to the 
adjudicator’s exercise of jurisdiction, so as to be a jurisdictional  
fact; and

• whether Lewence’s payment claim contravened the restriction on 
submitting more than one payment claim for each reference date, 
contrary to s13(5) of the NSW Act.

At first instance, Justice Ball held that Southern Han’s challenge to  
the adjudicator’s determination turned on the construction ss8 and 
13 of the NSW Act. His Honour held that the existence of a reference 
date was an essential requirement in s8 of the NSW Act that triggered 
the right to make a payment claim in s13 of the NSW Act, which in 
turn gave rise to the adjudicator’s jurisdiction. Whether the work 
had been validly taken out of Lewence’s hands by Southern Han, 
or whether termination was effective, Justice Ball found that no 
reference date arose.
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Lewence appealed, arguing that the primary judge erred in holding 
that its 4 December 2014 payment claim was not valid under s13(1) 
of the NSW Act, as it was served by a person who was not entitled to 
a progress payment under s8(1) of the NSW Act.

Southern Han sought to have Justice Ball’s decision affirmed and 
contended that Lewence had contravened s13(5) of the NSW Act, by 
serving more than one payment claim in respect of the 8 October 
2014 reference date. 

The decision
Appeal Justices Ward, Emmett and Sackville allowed Lewence’s appeal, 
holding that the existence of a payment claim is not a jurisdictional 
fact, so is not an essential precondition to making a valid payment 
claim. This accords with Justice McDougall’s decision in Kembla Coal  
& Coke v Select Civil [2004] NSWSC 628.

Their Honours’ reasoning followed Justice Ball’s at first instance 
(despite arriving at a different conclusion) in that in concurring 
judgments, their Honours considered the construction and 
interrelationship of ss 8 and 13 in the overall scheme and objects of 
the NSW Act. Their Honours observed that:

• broadly, s8 relates to a party’s entitlement to a progress payment, 
whereas s13 of the NSW Act relates to that party’s entitlement to 
bring a claim for a progress payment;

• in s8(1), the words ‘on and from each reference date’ identify the 
time at which a person answering the description in sub-ss (1) or (b) 
is entitled to a progress payment, rather than identifying a class of 
people potentially entitled to a progress payment. As such, in s13(1) 
of the NSW Act, the phrase ‘a person referred to in s8(1)’ referred to 
a person falling within either ss 8(1)(a) or 8(1)(b), but not necessarily 
a person who could show that a reference date had arrived; and

• in s13(1), the words ‘or claims to be entitled to a progress payment’ 
make clear that a person’s asserted entitlement to make a payment 
claim, or the dispute regarding such an entitlement, does not 
preclude a valid payment claim from being made.

Their Honours found that Southern Han bore the onus of proving  
that Lewence had submitted more than one payment claim in  
respect of a reference date, but had not discharged the burden of 
proof in this instance. 

Ultimately, the funds awarded to Lewence under the adjudicator’s 
determination were ordered to be released to Lewence.

Practical implications
The purpose of the NSW Act is the prompt resolution of disputes 
regarding the payment for construction work completed. The 
scheme has been described as delivering ‘rough justice,’ but the 
Court of Appeal’s clarification that an unused reference date is not a 
jurisdictional fact goes some way to reducing preliminary skirmishes 
for review of adjudicator’s determinations. 

Although it was not necessary to decide the case, Appeal Justices 
Ward and Emmett observed that if Southern Han validly took work 
out of Lewence’s hands, a contractual mechanism to suspend 
payments under contract was also effective to prevent a payment 
claim from being made. Though this observation is not binding, 
it remains to be seen whether such a clause would fall foul of the 
provisions preventing contracting out of security of payments 
legislation that are present in all Australian jurisdictions.

The Court of Appeal’s decision contrasts with previous authority 
in Patrick Stevedores Operations No 2 Pty Ltd v McConnell Dowell 
Constructors (Aust) Pty Ltd [2014] NSWSC 1413 at [38] and Omega 
House Pty Ltd v Khouzame [2014] NSWSC 1837 at [46] to [48], where 
it was held that no reference date arose following termination of 
the contracts in each case. In addition, the decision contrasts with 
the Queensland Court of Appeal’s decision in John Holland Pty Ltd v 
Coastal Dredging and Construction Pty Ltd [2012] QCA 150, that the 
existence of a reference date was a matter for the court to determine. 

However, the decision provides useful guidance from appellate-level 
authority, confirming that, at least in New South Wales, a reference 
date is not an essential precondition for making a valid payment claim.

For clients likely to receive payment claims, this decision confirms that 
where a reference date may not arise, such as due to termination or 
work being taken out of the contractor’s hands, that this is unlikely to 
be a valid basis for challenging the validity of a payment claim. 
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Wiggins Island Coal Export Terminal Pty Ltd v Monadelphous Engineering Pty Ltd & Ors [2015] 
QSC 307

The facts
Wiggins Island Coal Expert Terminal Pty Ltd (WICET) and an 
unincorporated joint venture known as MMM entered into a contract 
for the design, manufacture, supply and delivery of the ship loader 
and tripper (the equipment) as part of the WICET coal terminal project 
at the Port of Gladstone. 

The equipment was fabricated in Malaysia and was intended to 
ultimately form part of a wharf structure (to be completed under a 
separate agreement).

Justice McMurdo considered whether the relevant construction 
work fell within the ambit of section 3(4) of the Building Construction 
Industry Payments Act 2004 (Qld) (the Qld Act) in the context of an 
application for judicial review of an adjudicator’s determination.

The dispute
Various disputes arose between the parties, culminating in a 
determination by an adjudicator that WICET was required to pay 
MMM more than $22 millon. WICET commenced proceedings in the 
Supreme Court of Queensland, seeking to establish that:

• the adjudicator had no power to determine that any sum be paid 
for the relevant construction work because MMM’s claim was for 
construction work that had been carried out in Malaysia, outside 
of Queensland, and the Qld Act did not apply by operation of s3(4); 
and

• in the alternative, the adjudicator had failed to consider relevant 
evidence and submissions so as to fall into jurisdictional error.

Section 3(4) expressly precludes the application of the Qld Act to a 
construction contract to the extent it deals with construction work 
or related goods and services supplied for construction work carried 
out outside Queensland. WICET contended that all of the MMM 
claims related to work pre-dating the delivery of the equipment 
to Queensland and that any relevant goods and services had been 
supplied for construction work carried out in Malaysia. WICET 
contended that the equipment was not a component of the wharf 
structure but rather formed a distinct structure which, on installation 
on the wharf, formed part of the land.

Conversely, MMM argued that the contract provided for the supply 
of components that were to form part of the wharf structure that 
would arise from construction work in Queensland.

In order to establish that the exception at s3(4) applied to the 
contract, meaning that the adjudicator lacked jurisdiction to make a 
decision, it was required to establish that:

• the fabrication of the equipment constituted construction work; and

• the subject matter of the contract was such that the fabrication 
of the equipment was construction work carried out outside of 
Queensland.

• WICET’s alternative position sought to challenge part of the 
adjudicator’s decision to allow sums in excess of $5 million arising 
from MMM’s claims for delay costs. WICET claimed that:

• the adjudicator’s decision to ignore certain evidence and 
submissions on the basis of s24(4) of the Qld Act was wrong.  
That provision prohibits the inclusion in an adjudication response 
of reasons for withholding payment that were not included in the 
relevant payment schedule; and

• consequently it was denied procedural fairness in that it was not 
alerted that to the prospect that the adjudicator would reach  
these conclusions.
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The decision
In relation to the application of s3(4) of the Qld Act, Justice McMurdo 
held that the answer to the first question was yes. Justice McMurdo 
considered that the equipment, on installation, was properly 
characterised as components of the wharf, meaning that the 
fabrication of the equipment fell within s10(1)(e) of the Qld Act.

In relation to the second question, Justice McMurdo considered 
that the purpose of s3(4) is to restrict the operation of the Act to 
circumstances which have a ‘relevant association’ with Queensland 
and that despite the fact that the fabrication of the equipment was 
outside Queensland, the work constituted construction work only 
because it was an integral part of construction work undertaken 
within Queensland. 

Justice McMurdo considered WICET’s alternative positions in some 
level of detail. A significant focus of the WICET submissions appears 
to have related to WICET’s inclusion of an expert programmer’s 
report as part of its adjudication response, which the adjudicator 
considered described, in part, a new extension of time periods and 
went beyond the reasons included in the payment schedule. Justice 
McMurdo noted that the intention of s24 is to prevent unfairness 
to a claimant that might follow from a respondent being allowed to 
contest its liability for reasons that had not been ventilated before 
the adjudication application. Justice McMurdo found that the 
adjudicator’s treatment of the relevant expert report did not involve 
a jurisdictional error that would invalidate the adjudicator’s decision. 
In relation to the natural justice arguments, based on the facts (which 
included various correspondence between the parties in relation to 
the content of expert report), Justice McMurdo found that WICET was 
not deprived of an opportunity to put forward its case.

It follows that WICET was unsuccessful in respect of each of its claims.

The practical implications
It is common for contractors to subcontract the fabrication of key 
components of large structures to parties who undertake the work 
outside of Australia. This will often allow for a more competitively 
priced bid and, assuming the risks are managed properly, represents 
a win/win scenario for all parties involved in the relevant project. This 
decision provides comfort to contractors utilising offshore fabrication 
yards in that where the relevant components are incorporated into 
a structure within a state or territory, Australian courts will have the 
ability to adjudicate in the event that a payment dispute arises.
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Delmere Holdings Pty Ltd v Green [2015] WASC 148 

The facts
Delmere and Alliance entered into a construction contract under 
which Alliance agreed to carry out piping works for Delmere. 

The variation mechanism under the contract included the following 
provisions:

• Alliance was required to provide an estimated cost of performing  
a variation within 10 days of a direction to vary (clause 34(d)). 

• The engineer was required to assess the variation claim (clause 
34(g)). 

• Entitlement to payment for variations was dealt with under clause 
39, which was the general provision for progress payment claims.

The dispute
Alliance submitted a ‘variation claim’ (VC17) stating on its face that it 
was submitted in accordance with clause 34(d), being the provision 
of the contract requiring the initial estimate of likely cost of variation. 
VC17 set out the estimated costs of performing the variation. 
Delmere responded negatively to the estimate. Alliance relied on this 
‘rejection’ as the basis of an adjudication application. 

Three days after making its adjudication application, Alliance 
submitted an invoice to Delmere for the variation costs (invoice 
24). Alliance did not provide a copy of invoice 24 to the adjudicator. 
Delmere did.

The adjudicator found that Alliance’s rejection of VC17 was sufficient 
to trigger a payment dispute under the Construction Contracts Act 
2004 (WA) (the WA Act). He also refused to consider invoice 24 in his 
determination, on the basis that only Delmere had submitted it, and 
not Alliance. The adjudicator was not legally qualified and his reasoning 
sought to apply concepts of unjust enrichment and equity in a manner 
that was not reconcilable with the state of the common law.

The adjudicator made a determination in favour of Alliance.  
Delmere applied to the Supreme Court to quash the determination.

The decision
The central issue was the adjudicator’s finding that VC17 was a 
‘payment claim’ sufficient to trigger a payment dispute. Delmere 
argued that, at the time of Alliance’s adjudication application, Alliance 
had not made a payment claim for the purpose of the WA Act. 
Delmere submitted that VC17 was merely an estimate of the costs of 
a variation for the purposes of clause 34, and that the true payment 
claim was invoice 24. If so, there had been no ‘payment dispute’ at 
the time Alliance applied for an adjudication, and the adjudicator 
therefore did not have jurisdiction.

Justice Kenneth Martin examined the terms of the contract and 
found that VC17 was expressed to be submitted under clause 34(d), 
and that this provision did not deal with a claim for payment of 
money. It merely provided for Alliance to submit an estimate of the 
costs of performing a variation. As such, VC17 was not a payment 
claim for the purpose of the WA Act, meaning there was no payment 
dispute at the time Alliance had applied for an adjudication.  
The determination was quashed on this basis.

Could the adjudicator only consider a document that was  
provided by both parties?

Alliance issued invoice 24 to Delmere after making its adjudication 
application. However, it did not provide a copy to the adjudicator. 
Delmere included invoice 24 in its adjudication response, arguing 
that it was critical to the issue of determining whether there was a 
payment dispute. Delmere asserted that invoice 24 was the ‘payment 
claim’ for the purposes of the WA Act, and made it clear that the 
variation estimate had not been a claim. The adjudicator had refused 
to consider invoice 24 because only Delmere had submitted it as part 
of the adjudication. 

Justice Kenneth Martin held that the adjudicator’s failure to 
appreciate the significance attached to invoice 24 (as the real 
payment claim), and his refusal to even consider it, was a clear 
demonstration of fundamental jurisdictional error. It was also 
sufficient to quash the determination. 
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Did a quantum meruit claim arise under the contract?

The adjudicator had, in his reasoning, talked about Alliance’s claims in 
terms of those claims being akin to claims for quantum meruit. While 
Justice Kenneth Martin rejected any notion of Alliance’s claim being a 
quantum meruit claim, he interestingly stated that a quantum meruit 
claim could only arise outside of the contract. As such it would not be 
a claim ‘under’ a construction contract as required under part 3 of the 
WA Act, and could not be the subject of an adjudication. His Honour 
made similar comments that claims for unjust enrichment would not 
be claims made ‘under’ a construction contract.

Incorrect application of Australian Law

Justice Kenneth Martin said that the adjudicator’s comments in 
relation to unjust enrichment and rights in equity were ‘incoherent 
‘ and ‘not possible…to reconcile with the current state of Australian 
law’. He stated that this alone demonstrated jurisdictional error 
sufficient to quash the determination. This builds upon his Honour’s 
comments in Red Ink Homes Pty Ltd v Court to the effect that, despite 
adjudication determinations not being open to challenge for error 
of law, there is a threshold at which a decision will be so ‘arbitrary or 
irrational’ that it will constitute a jurisdictional error.

The practical implications
• Where the variation mechanism under a construction contract 

provides for a contractor to first provide an initial estimate of the 
cost of performing a variation, and subsequently to make a claim 
for payment for that variation, a rejection of the initial variation 
estimate will not trigger a ‘payment dispute’ for the purposes of  
the WA Act.

• Determinations may be open to being quashed on the basis of 
jurisdictional error where an adjudicator attempts to apply legal 
concepts in a manner that cannot be reconciled with the current 
state of the law.

• A quantum meruit claim is not a claim arising under a construction 
contract, and therefore cannot be adjudicated under the WA Act.

• An adjudicator cannot refuse to consider a document solely 
on the basis that it has only been provided by one party to the 
adjudication.
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Laing O’Rourke Australia Construction Pty Ltd v Samsung C & T Corporation [2015] WASC 237 

The facts
In February 2014, Samsung and Laing O’Rourke entered into a 
$215 million subcontract under which Laing O’Rourke agreed to 
undertake landside port construction work for Samsung. The contract 
incorporated general conditions amended from AS 4902-2000.

The relevant provisions of the contract included:

• Clause 37 – setting out the standard progress payment regime 
under the contract; 

• Clause 39A.1 – giving Samsung the right to terminate the contract 
‘at any time for its sole convenience’; and 

• Clause 39A.2 – setting out a regime for determining Laing 
O’Rourke’s entitlements if Samsung terminated the contract for 
convenience under clause 39A.1. 

Clause 39A.2 was expressly stated to survive termination of the 
contract for convenience. By contrast, with the exception of clause 
37.8 (which provided for Samsung’s right of set-off), there was no 
express provision providing that the progress payment regime under 
clause 37 survived termination of the contract.

The dispute
Until January 2015, progress payments were made in the manner 
contemplated by clause 37. However, a dispute arose and, in 
February 2015, Samsung terminated the contract for convenience 
in accordance with clause 39A.1. Following termination, Samsung 
and Laing O’Rourke entered into an ‘Interim Deed’ that provided for 
Samsung to make certain payments to Laing O’Rourke. Samsung 
made a payment of $45 million on account under the interim deed. 

Laing O’Rourke purported to make further payment claims under 
the contract and triggered two adjudications under the Construction 
Contracts Act 2004 (WA) (the WA Act). It was successful and the 
combined effect of the adjudication determinations was that 

Samsung was required to pay Laing O’Rourke a further $44.1 million.

The decision

Jurisdictional error by the adjudicator

Justice Mitchell found that the adjudicator had committed a 
jurisdictional error by failing to resolve the payment disputes by 
reference to the terms of the contract.

In relation to the first determination:

• The adjudicator had based his decision on the progress payment 
regime under clause 37 of the contract. 

• Justice Mitchell found that clause 37 (with the exception of clause 
37.8) had not survived termination of the contract. His Honour 
found that the adjudicator had not considered whether clause 37 
survived termination, nor did the adjudicator refer to clause 39A.2 in 
relation to the relevant payment claim. In doing so, the adjudicator 
had failed to identify the provision of the contract that, after 
termination, governed Samsung’s liability to make any payments. 

• As a result, Justice Mitchell held that the adjudicator had failed to 
resolve the dispute by reference to the terms of the contract and 
had therefore misapprehended the nature of the function he was 
required to perform (resulting in jurisdictional error).

• In relation to the second determination, his Honour found that the 
adjudicator had correctly referred to clause 39A.2 of the contract, 
but had failed to satisfy himself of two key matters that he had 
been required to consider.

• First, the adjudicator had not satisfied himself that the amount 
the subject of the payment claim would not, when added to the 
amounts already paid or payable to Laing O’Rourke, be more than 
the contract sum (adjusted in accordance with the contract). 
Although this assessment was expressly required under clause 
39A.2 the adjudicator had not done so, concluding that there 
were ‘too many vagaries’ to allow him to determine the adjusted 
contract sum. 
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• Second, the adjudicator had to determine whether, under clause 37.8 
of the contract, Samsung was entitled to a right of set-off. Samsung 
had relied on clause 37.8(b) of the contract but the adjudicator 
found this clause to be ambiguous. However, the adjudicator failed 
to resolve that ambiguity and reach a conclusion as to the proper 
construction of the clause. Instead, the adjudicator ignored clause 
37.8(b) and proceeded to make his determination by reference to 
clause 37.8(a), which was not a clause relied on by Samsung.

Although Justice Mitchell accepted that the mere misconstruction 
of a construction contract will not, of itself, constitute jurisdictional 
error, this decision suggests that a failure by an adjudicator to 
make a determination by reference to the ‘correct’ terms of a 
construction contract (ie a misapplication of the terms) may, in some 
circumstances, amount to jurisdictional error. 

When does a ‘payment dispute’ arise?

Section 6(a) of the WA Act provides that a payment dispute arises if 
‘by the time when the amount claimed in a payment claim is due to be 
paid under the contract, the amount has not been paid in full, or the 
claim has been rejected or wholly or partly disputed’. Justice Mitchell 
held that, on the proper construction of s6(a), a payment dispute 
can arise before the amount claimed in a payment claim is due, if 
the payment claim is wholly or partly disputed. (Under an alternate 
reading of s6(a), Samsung had asserted that a payment dispute 
could not arise before the time when, under the relevant contractual 
provisions, the amount claimed in the payment claim was due).

This decision essentially affirms the interpretation of s6(a) of the 
WA Act applied by the State Administration Tribunal in Blackadder 
Scaffolding Services v Mirvac Homes (which, as a decision of the SAT, 
was not binding on the Supreme Court).

The practical implications
• The decision suggests that the Supreme Court may apply an 

expansive approach to the judicial review of determinations under 
the WA Act. 

• Although an adjudication determination cannot be quashed for error 
of law, following this decision, an adjudicator who has misapplied 
the terms of the relevant contract may actually have fallen into 
jurisdictional error, meaning that the decision can be quashed.

• The decision also clarified that a payment dispute can arise before 
the amount claimed in a payment claim is due under the contract, 
if the payment claim is wholly or partly disputed (confirming the 
interpretation of s6(a) of the WA Act adopted in the SAT’s decision 
in Blackadder Scaffolding). The consequence of this interpretation 
is that principals need to be ever vigilant for the possibility of a 
payment dispute crystallising.
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Illawarra Retirement Trust v Denham Constructions Pty Ltd [2015] NSWSC 1173

The facts
In March 2013, Denham undertook to construct a residential 
aged care facility for Illawarra. Denham did not achieve practical 
completion by the date for practical completion, but asserted that 
an entitlement to Extensions of Time (EOTs) of more than 200 days 
meant that it did not have any liability for liquidated damages (LDs).

On 29 May 2015, Illawarra exercised its right to terminate the parties’ 
contract for convenience. On the same day, Denham served a payment 
claim on Illawarra. Illawarra’s response included a claim for LDs based 
on entitlements that were the subject of a previous adjudication.

Following the usual security of payments process under the Building 
and Construction Industry Security of Payment Act 1999 (NSW) (the 
NSW Act), on 22 July 2015, the adjudicator made a determination in 
favour of Denham for more than $1.4 million and found that Illawarra 
had no entitlement to LDs.

Following the adjudicator’s determination, on 27 July 2015, under 
contractual provisions dealing with the consequences of termination 
for convenience, the superintendent determined that Illawarra was 
entitled to nearly $2.4 million from Denham for LDs and rectification 
of defects.

The dispute
Illawarra applied to the NSW Supreme Court for judicial review of the 
adjudicator’s determination, in which it sought:

• to review the substance of the adjudicator’s determination with a 
view to having it quashed, alleging that:

• the adjudicator failed to perform the task required under the NSW 
Act by failing to decide Denham’s entitlement to a number of days 
of EOT; 

• the adjudicator failed to adequately assess Illawarra’s entitlement 
to LDs; 

• the decision in Chase Oyster Bar v Hamo Industries broadened the 
court’s ability to review adjudicators’ decisions; and

• a permanent injunction to prevent Denham enforcing the 
adjudicator’s determination as a result of the subsequent 
determination made by the superintendent.

The decision
In relation to Illawarra’s claim that the adjudicator failed to perform 
the task required under the NSW Act by failing to decide Denham’s 
entitlement to a number of days of EOT, Justice McDougall observed 
that the parties had addressed the issues of entitlements to LDs and 
EOTs separately. In his Honour’s view, Illawarra’s claimed entitlement to 
LDs and Denham’s claimed entitlement to EOTs were really ‘two sides 
of the same coin’, and that the adjudicator had considered the relevant 
material put by both parties by determining that Illawarra had no 
entitlement to LDs and that Denham ‘might’ have an entitlement to 77 
days EOT (depending on the resolution of a number of EOT claims).

Justice McDougall observed that arguments made in the adjudication 
that were disputed in a previous adjudication could not be re-
adjudicated due to an issue estoppel. His Honour held that the 
adjudicator had applied his mind to the resolution of the dispute 
between the parties, and had resolved the dispute in a reasoned 
way taking into account all relevant matters that he was required to. 
Whether the result or adjudicator’s reasoning was right or wrong was 
beside the point, as this could not be the subject of judicial review by 
a court. 

His Honour confirmed that adjudication determinations cannot be 
the subject of court review for non-jurisdictional error of law (Musico 
v Davenport [2003] NSW SC 977 and Brodyn Pty Ltd v Davenport 
(2004) 61 NSW LR 421) and that this position is not contrary to the 
decision of the Court of Appeal in Chase Oyster Bar Pty Ltd v Hamo 
Industries Pty Ltd (2010) 78 NSW LR 393.
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In relation to Illawarra’s second ground of judicial review regarding 
the status of a superintendent’s certificate that was made after the 
adjudication determination, his Honour held that:

• Denham had an entitlement under the NSW Act to the amounts 
determined by the adjudicator, although this was an interim 
entitlement subject to final determination; and

• although Illawarra was entitled to enforce the superintendent’s 
determination by suit, until such time as a court gave  
judgment enforcing the determination, the interim adjudicated 
determination remained.

As such, Illawarra was not entitled to injunctive relief preventing 
Denham from enforcing the adjudicator’s determination.

Practical implications
The case confirms that, in circumstances where an adjudicator has 
made an effort to consider the submissions put by the parties and 
reach a reasoned conclusion, it is unlikely to be reviewable by a court, 
even though the determination may not be legally correct or robust. 

A contractual power conferred on a superintendent to finally determine 
matters will not trump an interim adjudication decision unless and 
until a superintendent’s certification is enforced by a court.
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There’s no such thing as a free lunch (or road): user charges and road pricing

Background
One of the key issues in infrastructure funding is the role of user charges. 

The adoption of user charges requires an informed public debate and 
a clear articulation of the relationship between the charge and the 
benefits (to the user) that the relevant infrastructure delivers.

This is particularly relevant to road infrastructure, where there has 
been a robust debate within Australia regarding whether or not 
to more broadly adopt a ‘user-pays’ model. A number of industry 
participants and bodies have shown leadership in framing and 
enriching the debate around the adoption of user charges in relation 
to road infrastructure, while others have sought to politicise or 
inflame the core issues. 

A common starting point in this debate is to frame the issue as ‘free 
roads’ vs ‘tolled roads’. However, this is an unhelpful starting point for 
two reasons:

• ‘free roads’ are not free – they are funded through a range of 
indirect methods, such as driver’s licence fees and taxes on fuel,  
as well as out of consolidated revenue; and

• direct funding through ‘tolls’ is not the only alternative funding 
model – while this is the alternative the public is most familiar  
with (and, for some, a model that carries a negative connotation),  
a number of other pricing models are being considered and tested.

A better starting point is therefore to frame the debate as ‘indirect 
funding of roads’ vs ‘direct funding of roads’. Recognising that there is 
an indirect user cost to ‘free roads’ means the debate becomes about 
how we pay rather than whether we pay. 

Within this context, it is important to consider the advantages and 
disadvantages of both direct and indirect funding models when 
considering the most appropriate funding model.

Advantages and risks in direct and indirect funding 
The key advantages of direct pricing are that it is transparent and is 
less susceptible to changes in technology.

Transparency aids the efficient allocation and use of assets (in this case, 
a road or the road network) by internalising, or allocating, the cost of the 
asset (or part of it) to users who are deriving the benefit of the asset. 

Conversely, indirect pricing (so that road use is commonly thought 
to be ‘free’) results in a ‘tragedy of the commons’ style outcome, 
where users overexploit the network as they are not bearing the 
true costs of their usage. It can also result in less efficient decision-
making around transport because the costs of particular decisions 
are obscured, both at the user level and at a macro level (eg decisions 
around public transport investment, urban planning and pricing.

The key risk to an alternative direct pricing model is that it will not be 
equitable, or will be unfair. For an alternative model to be accepted, it 
must be equitable and fair. 

That said, the indirect funding model arguably fails to meet this 
standard. For example, consider that:

• increased fuel efficiency of a user’s car results in a reduction in 
taxes paid, but does not necessarily reflect a reduction in the costs 
of that user’s use of the roads; and 

• reduced fuel efficiency resulting from the use of ‘unmade roads’ 
results in increased taxes but does not align with the reduced cost 
to deliver and maintain those roads.

The key advantages of the current indirect pricing model are the 
natural advantages of the status quo: familiarity and the relative 
safety of ‘not changing’. But it must be recognised that ‘not changing’ 
is also a decision, and the safety it provides is always temporary. 

In addition to the issues noted above in relation to the true cost of 
indirectly funded roads, a key risk for the current indirect model is the 
increasing divergence between charges, benefits and costs and its 
weaknesses, which are highlighted by the advantages of direct funding. 
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Conclusion
The debate surrounding user pays road infrastructure must be about 
how we pay for road infrastructure rather than whether we pay for it 
at all. 

As the relationship between the current charges (such as taxes on 
fuel) and the costs and benefits of the infrastructure they support 
continue to diverge, a re-examination of the funding model is 
inevitable, and, just as an alternative model will require a clear 
articulation of the relationship between the charge and the benefits 
(to the user) to gain public support, the current model’s viability over 
the longer term is dependent on a correlation between charges, 
benefits and costs.

As part of this debate, it is necessary to compare the current funding 
model against the relative advantages and disadvantages of the 
various alternative models, and in order to enhance the debate, the 
public (and industry) need:

• a clear understanding of the current model – current sources of 
funds, the funding gap, and strengths and weaknesses of the 
current model;

• a clear articulation of the threshold requirements to be met by 
any road funding model – both the funding ask, and broader 
requirements such as equity and fairness; 

• an outline of the options for addressing the funding gap (and other 
weaknesses) through enhancements to the current model;

• an outline of alternative models and their relative strengths and 
weaknesses; and

• an understanding of any additional benefits that may flow from 
particular models – such as informational benefits that may 
improve network decision-making or real-time traffic management. 
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Royal Commission into Trade Union Governance and Corruption 

Background
The Royal Commission into Trade Union Governance and Corruption 
was established on 13 March 2014 by the Federal Government. 
Justice Heydon was appointed as the Commissioner. 

The Commission’s Terms of Reference include investigating:

• the financial management of unions;

• the adequacy of existing laws regarding:

• integrity of financial management; and

• accountability of officers to their members in relation to the use of 
funds or other assets, 

• whether unions are used for any unlawful purpose;

• the use of funds solicited in the name of a union; and

• bribes, secret commissions and unlawful payments or benefits. 

The Australian Workers Union, Construction, Forestry, Mining and 
Energy Union (the CFMEU), Electrical Trades Union, Health Services 
Union and the Transport Workers Union were expressly named in the 
Terms of Reference. The Commission also has powers to investigate 
any other entities facing ‘credible allegations’.

The Commission has also looked at the unions’ relationship with 
large construction firms and its findings will be of interest to both 
principals and contractors operating in Australia.

Interim Report
Private hearings took place in April 2014. Public hearings began in 
May 2014 and continued until October 2014.

Justice Heydon’s Interim Report was tabled in Parliament on 19 
December 2014. The Interim Report made recommendations for certain 
individuals to be referred to regulatory authorities to further investigate 
whether civil or criminal proceedings should be commenced. 

The key recommendations suggested further investigation of: 

• criminal charges against a number of CFMEU and Health Services 
Union officials for acts of intimidation, coercion and corruption;

• charges of blackmail against the Victorian secretary and assistant 
secretary of the CFMEU; and

• charges against CFMEU’s Queensland secretary by ASIC.

• The Interim Report also focused on the use and operation of union 
‘slush funds’, noting that these funds:

• are operated in a largely secretive manner;

• are not always voluntarily contributed to;

• are not maintained with good record-keeping; and

• provide advantages to union office holders.

Bias allegations
In August 2015, it was revealed that Justice Heydon had accepted 
an invitation to deliver a law lecture at a dinner event organised by 
a group of Liberal Party affiliated lawyers and that certain historical 
connections between Justice Heydon and then Prime Minister Tony 
Abbott existed.

As a result, the Australian Council of Trade Unions, Australian Workers 
Union and CFMEU made submissions for Justice Heydon to disqualify 
himself on the grounds of apprehended bias. The submissions 
contended that Justice Heydon’s agreement to attend the event 
might cause a fair-minded lay observer reasonably to apprehend that 
he might not bring an impartial mind to conduct of the commission’s 
investigations.
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On 31 August 2015, Justice Heydon refused to disqualify himself on 
the basis that a fair minded lay observer would not conclude that 
he was incapable of bringing an ‘impartial mind’ to the work of the 
commission. In a 67-page judgment of his reasons, Justice Heydon 
focused on the following key points:

• a fair-minded lay observer would not rationally form a view 
that attending an event, even if it is related to the Liberal Party, 
indicated any predisposition against the Labour Party given that the 
nature of the address was in memory of Australia’s longest-serving 
High Court Chief Justice;

• no logical connection had been established between the bias 
argument raised and the actual issues for determination at the 
Commission (where detailed evidence is given publicly and tested 
by cross-examination);

• the applicants had not shown that a fair-minded lay observer might 
conclude that a highly experienced former judge and lawyer would 
deal with the matters impartially; and

• counsel for the applicants conceded they were unable to comment 
on the political affiliations of the person who actually delivered 
the address (the Hon Murray Gleeson AC), which undermined the 
argument that conclusions could be drawn about Justice Heydon’s 
political leanings by reason only of his agreement to speak at  
the event.

Results so far
As at August 2015, 441 witnesses (including Opposition Leader Bill 
Shorten and former Prime Minister Julia Gillard) had given evidence 
in public and private hearings. One hundred and forty nine public and 
private hearings have been conducted and 1730 Notices to Produce 
have been issued.

Some 30 individuals had been referred to 11 agencies for possible 
charges, 13 people had been referred to the Commonwealth Director 
of Public Prosecutions, 10 people to state DPPs, and four arrests had 
been made by police. 

The Australian Competition and Consumer Commission is also now 
reported to be investigating allegations raised at the Commission, 
including claims that union Enterprise Bargaining Agreements 
amounted to price fixing in the concrete and formwork trades. 

The Commission is due to issue its final report by 31 December 2015, 
but it is expected to be delayed.

Impact on the construction industry
The Commission has shone a spotlight on the relationship between 
large construction firms and unions, with several major Australian 
contractors and developers coming under particular scrutiny. This 
may prompt both principals and contractors to re-examine, and be 
increasingly vigilant in, their dealings with unions. 

It will also be interesting to observe whether the heightened focus 
on union practices will affect how unions conduct their activities, 
particularly with regard to Enterprise Bargaining Agreement (EBA) 
negotiations on major projects. In recent years, a number of major 
project operators have experienced difficulties when attempting 
to negotiate new EBAs in the context of delays to schedule and 
construction works that are ongoing. It remains to be seen whether 
the Commission’s enquiries will affect this dynamic; however, one key 
development following the Commission is the merger of the CFMEU 
and the Maritime Union of Australia to produce a union that may wield 
unprecedented power especially in areas such as the resources industry. 

Industrial relations experts viewed the merger as a response to the 
pressure brought to bear by the Commission and as preparation for 
possible government sanctions against the union after Commissioner 
Heydon delivers his final report. The announcement of the merger 
also appears to have strengthened the Government’s resolve to 
restore the Australian Building and Construction Commission. 
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Sauber Motorsport AG v Giedo van der Garde BV & Giedo Gijsbertus Gerrit van der Garde  
[2015] VSCA 37

The facts
Dutch racing driver Giedo van der Garde joined Swiss Formula One 
team Sauber Motorsport as its official reserve and test driver in 
January 2014. Van der Garde claimed he was guaranteed a position 
as one of Sauber’s two nominated drivers for the 2015 Formula 
One season. He was subsequently informed that he would not be a 
nominated driver in 2015. 

Van der Garde challenged his dismissal at arbitration before the Swiss 
Chambers’ Arbitration Institution. The hearing took place on 11-12 
February 2015. On 2 March 2015, the sole arbitrator released a partial 
award (the award). The award ordered Sauber to ‘…refrain from taking 
any action the effect of which would be to deprive Mr. van der Garde of 
his entitlement to participate in the 2015 Formula One Season as one of 
Sauber’s two nominated race drivers.’

On 5 March 2015, van der Garde (and his management company 
Giedo van der Garde BV) filed an application to enforce the award in 
Victoria. Leave was granted for the two named drivers for Sauber – 
Marcus Ericsson and Luiz Felipe de Oliveria Nasr (the other drivers)  
– to be represented and heard. The other drivers had not been a party 
to the arbitral proceedings administered by the Swiss Chambers’ 
Arbitration Institution.

The dispute

The award was not beyond the scope of submission to arbitration

Sauber argued the award should not be enforced under s8(5)(d) of 
the International Arbitration Act 1974 (Cth) (the IAA), because it dealt 
with matters not contemplated by or not falling within the terms of 
the submission to arbitration, and it dealt with matters beyond the 
scope of the submission to arbitration. Sauber argued that as van der 
Garde did not have a personal contractual right that was enforceable 
against Sauber – enforcement of the award would fall foul of s8(5)(d) 
of the IAA.

The dispute was capable of settlement by arbitration

The other drivers submitted that enforcement ought to be denied 
because the dispute was not capable of settlement by arbitration 
under s8(7)(a) of the IAA. The basis of this claim was that the other 
drivers were not joined as parties or otherwise involved in the 
arbitration, and that they would suffer serious prejudice as a result of 
enforcement of the award. 

Enforcement of the award would not be contrary to public policy

Sauber also submitted that enforcement of the award would be 
contrary to public policy under s8(7)(b) of the IAA, for various reasons, 
including alleged breaches of natural justice.

The decision at first instance
The hearing took place on 9 March 2015 before Justice Croft. On 
11 March 2015, Justice Croft, rejecting all of Sauber’s arguments, 
delivered judgment in favour of van der Garde, making orders in the 
following terms (the orders):

• The First Partial Award handed down by Mr Todd Wetmore on 2 
March 2015 in SCAI Case No 30031ER-2014 be enforced as if it were 
a judgment or order of this court.

• [Sauber Motorsport AG] refrain from taking any action the effect of 
which would be to deprive Mr van der Garde of his entitlement to 
participate in the 2015 Formula One season as one of Sauber’s two 
nominated race drivers.

The decision on appeal
On 11 March 2015, Sauber lodged an appeal under ss8(7) and 8(7A) of 
the IAA. On 12 March 2015, the Court of Appeal (comprising Justice 
Whelan, Justice Beach and Justice Ferguson) determined that leave 
should be granted but that the appeal should be dismissed. The court 
upheld the decision of Justice Croft, finding that he did not err in 
making the orders. 
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The contempt proceedings
On 12 March 2015, van der Garde issued a contempt of court 
application to try to force Sauber to comply with the orders and 
permit him to drive. This application sought a declaration that Sauber 
was guilty of contempt, that the team’s CEO, Ms Monisha Kaltenborn, 
be punished for contempt by imprisonment or a fine, and that 
sequestrators be appointed and permitted to seize Sauber’s assets 
until Sauber complied with the orders. 

On 14 March 2015, in advance of any decision by Justice Croft in the 
contempt proceedings, the parties settled the disputes and van der 
Garde withdrew the contempt proceedings and gave up his claim to 
race in the Melbourne Grand Prix. Subsequently, in accordance with 
the parties’ settlement, Justice Croft made orders to stay the court’s 
orders enforcing the award until any further award was made.24

The practical implications
These decisions provide a high-profile example of the no-nonsense 
approach adopted by the Victorian courts in enforcing international 
arbitration awards. Van der Garde was able to obtain an award 
in Switzerland and enforce it in Australia under a domestic court 
order in an efficient and speedy fashion. These decisions strengthen 
Australia’s reputation as an arbitration-friendly jurisdiction willing 
and able to enforce a foreign arbitral award on its terms.

The dispute also provided a remarkable example of how the court 
system can operate to protect legal rights in a very short timeframe. 
As noted by Justice Croft, ‘there are very few cases started, appealed 
and contempt proceedings resolved within eight days.’

 

24. Giedo Van Der Garde BV v Sauber Motorsport AG [2015] VSC 109 (Croft J).
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John Holland Pty Limited v Kellogg Brown & Root Pty Ltd [2015] NSWSC 451

The facts
John Holland was engaged to design and construct a rail facility called 
the Auburn Maintenance Centre, (part of the Reliance Rail Project) 
in New South Wales. In 2007, John Holland engaged an engineering 
and construction company, KBR, to design storm water facilities for 
the maintenance centre, and in 2008, John Holland engaged the 
water management company, Atlantis (the second defendant in the 
proceedings), to design, manufacture, supply and certify storm water 
facilities for the maintenance centre. 

In 2013, around three-and-a-half years after the maintenance centre 
was completed, the carpark was observed to be subsiding. The cause 
of the subsidence was not known, but was thought to be either 
due to defects with the storm water design and facilities of the 
maintenance centre or due to construction work on an adjoining site. 
As KBR certified its design for the storm water facilities on 29 August 
2008, under the Limitation Act 1969 (NSW) (the Limitation Act), John 
Holland would have until 29 August 2014 to bring a claim for breach 
of contract based on KBR’s certification. Accordingly, on 28 August 
2014, John Holland commenced proceedings against both KBR and 
Atlantis for damages arising from breach of contract, negligence, 
under the Trade Practices Act 1974 (Cth), and for an indemnity from 
both parties. 

However, the contracts between John Holland and KBR and John 
Holland and Atlantis each contained arbitration agreements in 
substantially the same terms that referred disputes or differences 
arising out of, or relating to, the performance of the contract, through 
various dispute resolution processes to arbitration. Each arbitration 
was to be conducted under the Institute of Arbitrators and Mediators 
Rules, which, at that time, did not provide for joinder of third parties 
(unlike the 2014 IAMA Rules), nor consolidation of proceedings.  
On 5 March 2015, both KBR and Atlantis filed Amended Notices of 
Motion seeking to have John Holland’s proceedings permanently 
stayed and referred to arbitration under s8(1) of the Commercial 
Arbitration Act 2010 (NSW) (the CAA).

Section 5 of the CAA provides:

In matters governed by this Act, no court must intervene except where so 
provided by this Act.

Section 8 of the CAA provides:

(1) A court before which an action is brought in a matter which is the subject 
of an arbitration agreement must, if a party so requests not later than when 
submitting the party’s first statement on the substance of the dispute, refer 
the parties to arbitration unless it finds that the agreement is null and void, 
inoperative or incapable of being performed.

(2) Where an action referred to in subsection (1) has been brought, arbitral 
proceedings may nevertheless be commenced or continued, and an award 
may be made, while the issue is pending before the court.

The dispute
John Holland commenced proceedings to preserve its position in 
relation to the time bar in the Limitation Act. It argued that the 
dispute against KBR and Atlantis should be heard in court (despite it 
being party to arbitration agreements with those parties), because 
court proceedings would allow all parties that it considered relevant 
to be joined and the dispute to be heard in one forum. John Holland 
considered that it had reached agreement with KBR and Atlantis to 
have the dispute heard in court, rather than through arbitration.

John Holland submitted that its dispute with KBR and Atlantis, in each 
case, was not ‘a dispute or difference arising out of or relating to the 
performance of the Agreement or the breach…thereof’ within the 
meaning of each respective arbitration agreement.25 John Holland 
submitted that the dispute involved strangers to the arbitration 
agreements, including Atlantis (in relation to the John Holland–
KBR agreement) and KBR (in relation to the John Holland–Atlantis 
agreement), and possibly other third parties, such as the builder 
working on the site adjacent to the carpark that suffered subsidence. 
John Holland argued for a narrow construction of each arbitration 
agreement: that the disputes or differences referred to in the 
arbitration agreements were limited to those between John Holland 
and KBR, and John Holland and Atlantis in each case.

25. John Holland Pty Limited v Kellogg Brown & Root Pty Ltd [2015] NSWSC 451, [57].

http://www.allens.com.au/pubs/arb/foarb9sep14.htm#Recent_cha
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In addition, John Holland asserted that the arbitration agreements 
should be construed in light of a commercial presumption against 
having the disputes heard in multiple places, effectively an argument 
against fragmentation of disputes.

John Holland sought support from the decision in Paharpur Cooling 
Towers Ltd v Paramount (WA) Ltd [2008] WASCA 110, where a 
majority of the Western Australian Court of Appeal held that a 
dispute should not be referred to arbitration, from court litigation, as 
the claims involved a third party.

In essence, Justice Hammerschlag was faced with two options: the 
dispute could be heard in court with John Holland, KBR and Atlantis 
joined in the proceedings - although this would be contrary to the 
parties’ arbitration agreements. Alternatively, the parties could be 
held to their agreements to arbitrate - though this would result in 
fragmentation of proceedings (due to the impossibility of joining non 
parties to arbitral proceedings) and the attendant issue of overlap 
between arbitral proceedings.

The decision
In determining whether a dispute is arbitrable, Justice Hammerschlag 
observed that s8(1) of the CAA requires courts to consider whether 
the rights or liabilities in controversy fall within the ambit of 
controversies that the parties have agreed to refer to arbitration on 
the proper construction of parties’ arbitration agreement. 

Where court proceedings have been commenced and there is a 
question whether some, but not all, matters in dispute should be 
referred to arbitration, courts must consider each party’s pleading to 
determine the extent of any overlap.26

Whether the disputes between John Holland and KBR and 
Atlantis, respectively, were capable of being referred to arbitration 
depended on the construction of each arbitration agreement in 
the circumstances of the dispute. His Honour held that there are no 
special rules in the construction of arbitration agreements,27 other 
than that

…words such as ‘arising out of’, ‘arising under’, ‘in connection with’ or 
‘connected with’ have a wide ambit and that when commercial parties choose 
a forum for the resolution of disputes which may arise between them, such 
provisions should be liberally construed so as to further their ultimate intent, 
namely, that their disputes should be susceptible to the forum which they 
have chosen. 28

Justice Hammerschlag rejected John Holland’s narrow construction 
of each arbitration agreement and held that there was no concluded 
agreement between the parties to refer the dispute to litigation in 
place of arbitration. As John Holland’s proceedings against KBR and 
Atlantis sought damages for each party’s alleged negligence and breach 
of contract, his Honour considered that the disputes between John 
Holland and KBR and Atlantis ‘patently [arose] out of or relate[d] to 
performance of the [KBR and Atlantis contracts] or breach thereof…’ 
and accordingly, were susceptible to their respective arbitration 
agreements.29

Addressing John Holland’s attempts to seek support from Paharpur, 
Justice Hammerschlag held that the decision was plainly wrong, and 
that, in any event, there is no longer judicial discretion whether to 
refer a dispute to arbitration from litigation under s8(1) of the Act, 
regardless of the possible effect on third parties. His Honour made 
clear that ‘…whether a dispute is arbitrable or not cannot depend on a 
plaintiff party to an arbitration agreement decision to claim not only 
against the counterparty, but also a third party stranger.’30

As a result of his Honour’s construction of the arbitration agreements 
between John Holland and KBR and Atlantis, the KBR dispute was 
referred to arbitration and the proceedings stayed. The Atlantis dispute 
would likely have been similarly referred to arbitration, although 
his Honour held that necessary contractual dispute resolution 
preconditions must be met before such an order could be made.

Although it does not form the ratio of the case, Justice Hammerschlag 
observed that ss70 and 72 of the Limitation Act would have allowed 
John Holland to preserve its claim by commencing arbitration 
without falling foul of the six-year limitation period.

26. John Holland Pty Limited v Kellogg Brown & Root Pty Ltd [2015] NSWSC 451, [65] – [68] (Justice Hammerschlag).

27. Rhinehart v Welker [2012] NSWCA 95 at [114] – [122] cited in John Holland Pty Limited v Kellogg Brown & Root Pty Ltd [2015] NSWSC 451, [82].

28. John Holland Pty Limited v Kellogg Brown & Root Pty Ltd [2015] NSWSC 451, [69].

29. John Holland Pty Limited v Kellogg Brown & Root Pty Ltd [2015] NSWSC 451, [71].

30. John Holland Pty Limited v Kellogg Brown & Root Pty Ltd [2015] NSWSC 451, [88].
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Justice Hammerschlag’s decision makes clear that where court 
proceedings are commenced between parties to an arbitration 
agreement, court proceedings will be stayed and the parties will be 
referred to arbitration. However, observing the parties’ arbitration 
agreements in this case resulted in reference to arbitration in which 
many of the same issues in dispute would be raised in the parallel 
proceedings. While it is clear that judges have power to stay court 
proceedings to avoid abuses of process, it is not clear whether an 
arbitral tribunal could stay a hearing until another hearing governed 
by an entirely separate arbitration agreement was completed.

Internationally, courts have grappled with the issues of privity in 
arbitration agreements that bar third parties and with the avoidance 
of multiplicity of proceedings. In Danone Asia Pacific Holdings 
Pte Limited v Nutricia Limited [2014] NZCA 536, court and arbitral 
proceedings were commenced simultaneously in circumstances 
where an arbitration agreement existed between companies within 
corporate groups, but not their respective holding companies. New 
Zealand’s Court of Appeal held that the court proceedings should 
be stayed in favour of arbitration, despite there being no arbitration 
agreement between the holding companies of the entities, to the 
dispute to avoid duplication of proceedings.

The practical implications
If court proceedings are commenced where parties have agreed to 
arbitrate disputes, state and Commonwealth legislation will require 
disputes to be referred to arbitration. Parties considering arbitration 
should be aware that third parties cannot be joined to arbitration 
proceedings without their consent. Such third parties may not be 
known at the time of contracting and, once a dispute erupts, are 
unlikely to willingly join an arbitration.

Most procedural rules governing arbitration, such as the LCIA, ICC  
and ICDR rules, provide for joinder of third parties and consolidation 
of arbitral proceedings but only where all parties involved consent 
to the joinder or consolidation. Similarly, if the changes proposed 
in the 2014 Exposure Draft to the ACICA rules are implemented, 
parties utilising the ACICA rules will be able to join third parties and 
consolidate proceedings where they raise issues and have arbitration 
agreements that are common to the parties. The consent of all parties 
is required for joinder or consolidation. Third parties present a number 
of issues to arbitration of disputes. In our Construction Year In Review 
2014, we referred to Flint Ink NZ Limited v Huhtamaki Australia Pty Ltd 
and Lion-Dairy & Drinks Pty Ltd [2014] VSCA 166 where a third party 
was successful in its claim in negligence ‘through or under a party’ to 
an international arbitration agreement.

 

http://acica.org.au/assets/media/Rules/EXPOSURE-DRAFT-ACICA-ARBITRATION-RULES-2015.pdf
http://www.allens.com.au/pubs/const/review20feb15.htm
http://www.allens.com.au/pubs/const/review20feb15.htm
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Esposito Holdings Pty Ltd v UDP Holdings Pty Ltd [2015] VSC 183

The facts
The applicant Esposito Holdings Pty Ltd, and the respondents, UDP 
Holdings Pty Ltd, William Yan Sui Hui, and 5 Star Foods Pty Ltd, 
were engaged in arbitral proceedings. During the course of the 
proceedings, Esposito sought to subpoena a number of third parties 
for the production of documents under s23 of the International 
Arbitration Act 1974 (Cth) (the IAA). Section 23 provides that a party 
to arbitral proceedings may apply to a court for issue of a subpoena 
provided that it has first obtained the permission of the arbitral 
tribunal to make such an application. 

On 30 March 2015, Esposito applied to the tribunal for permission. 
Permission was granted on 24 April 2015, the tribunal finding that the 
documents sought by Esposito served a legitimate forensic purpose. 
Esposito proceeded to make its application to the court. 

The dispute
In considering the approach the court should adopt in determining 
an application for the issue of a subpoena under s23, Justice Croft 
referred to his Honour’s own decision in the case of ASADA v 34 
Players and One Support Person.32 There, his Honour stated that it 
would be inappropriate for a court to embark on a process that 
would ‘second guess’ the arbitral tribunal, which had already given 
permission for an application for the issue of a subpoena to be 
made. The clear intent of the legislation was for the court to assist 
and support the arbitral process, not to engage in ‘heavy-handed’ 
intervention in the proceedings. On the other hand, Justice Croft 
stated that the court must nevertheless be satisfied that there is a 
sound basis for the application, given the severe sanctions that flow 
from breach of a court-issued subpoena.   

Justice Croft also had regard to the reasons of the tribunal for 
granting permission to apply to the court. In its reasons, the tribunal 
stated that the principles that apply to a court’s decision as to 
whether to issue a subpoena are of assistance in discerning the 
approach that the tribunal should take in determining whether to 
grant permission. Those principles, as set out by Justice Beech in the 
case of Alinta Sales Pty Ltd v Woodside Energy Ltd,33 are that:

• c court will only make an order for leave to issue a subpoena if it 
is satisfied that the subpoena is issued for a legitimate forensic 
purpose;

• there is a legitimate forensic purpose if the document is apparently 
relevant to the proceedings; and

• apparent relevance is a low threshold. The document only needs  
to give rise to a line of enquiry relevant to the issues before the trier 
of fact.

The tribunal stated that the determination as to whether to grant 
permission was not to be treated as a ‘de facto hearing’ or an attempt 
to prejudge the prospects of success of the application before a court. 
Rather, the role of the tribunal was to make an ‘informed evaluation’ 
in accordance with the duty imposed by Article 17 of the UNCITRAL 
Rules to ‘conduct the proceedings so as to avoid unnecessary delay 
and expense and to provide a fair and efficient process for resolving 
the parties’ dispute.’ This ‘informed consideration’, according to the 
tribunal, involved an examination of:

• the issues put in dispute by the statement of claim and defence; 

• whether the documents sought by way of subpoena have apparent 
relevance to the issues; and therefore

• whether the proposed subpoena serves a legitimate forensic 
purpose. 
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The decision
Justice Croft endorsed the approach taken by the tribunal in granting 
permission, finding that the tribunal had carried out the informed 
evaluation required. On that basis, and having regard to the reasons 
of the tribunal, his Honour was satisfied that it was reasonable in all 
the circumstances to issue the proposed subpoena. 

The practical implications
A party to arbitration proceedings who is seeking to subpoena a third 
party to the proceedings must, first, apply to the arbitral tribunal for 
permission to make an application to the court, and, second, apply 
to the court for issue of the subpoena. In determining whether to 
grant permission to apply to the court for issue of a subpoena for the 
production of documents, an arbitral tribunal must consider whether 
the documents have apparent relevance to the issues in dispute 
between the parties.   

In determining an application for issue of a subpoena in arbitral 
proceedings, a court should not ‘second-guess’ the decision of an 
arbitral tribunal to grant permission. The intent of the legislation is for 
courts to support rather than duplicate the arbitral process. 

 

32. [2014] VSC 635.

33. [2008] WASC 304. 
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Recent changes to Australia’s international arbitration laws 

Background
On 13 October 2015, three important amendments to the 
International Arbitration Act 1974 (Cth) (the IAA) came into force. 
They relate to the enforcement of foreign arbitral awards, the 
confidentiality of arbitral proceedings and the resistance of 
enforcement on the basis of incapacity. They commenced by 
operation of the Civil Law and Justice (Omnibus Amendments)  
Act 2015 (Cth) (the CLJA).

Enforcement of awards made in non-Convention 
countries
Before the amendments, arbitral awards made in states not party to 
the 1958 New York Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards (the New York Convention) were 
unenforceable in Australia. Now, any arbitral award is, subject to the 
usual grounds for challenge, enforceable in Australia, regardless of the 
country in which it was made. 

While 156 countries are party to the New York Convention, a number 
of Asia Pacific countries in which Australian business operate are not, 
including Papua New Guinea and East Timor. Awards made in these 
countries will now be enforceable in Australia. 

A new ‘opt-out’ regime for confidentiality in 
proceedings
While confidentiality is widely recognised as a key advantage of 
arbitration as a form of dispute resolution, previously parties were 
required to ‘opt-in’ to gain the benefit of the IAA’s confidentiality 
provisions. This position has now been reversed, so that the default 
position is that proceedings are confidential, unless the parties opt out. 

Resisting enforcement on the basis of incapacity
Before the amendments, the IAA was drafted so that a party was able 
to resist the enforcement of an arbitral award on the basis that it was 
under an incapacity at the time the arbitration agreement was made. 
The recent amendments to the IAA mean that a party will now also 
be able to resist enforcement on the basis that another party to the 
agreement was under an incapacity.

Practical implications
These amendments are a further example of a concerted push by 
Australian legislatures and courts to promote the use of arbitration.
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