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Understanding expert 
evidence 
Expert evidence is often crucial in litigation and expensive to pre-

pare. A failure to understand the procedural requirements 

and evidentiary criteria that should be satisfi ed at the initial stages 

of obtaining expert evidence can lead to costly mistakes, as 

discussed by Partner Belinda Thompson and Lawyer 

Chris Peadon.

The role of expert evidence
The role of an expert is to assist the court to determine the issues in dispute. To do 

this, the court must be able to assess the evidence adduced, including the independent 

expert’s opinion. It is the expert’s responsibility to provide the court with criteria to enable 

the expert opinion to be assessed. 

As a result, care should be taken to ensure any expert instructed understands that the 

report should provide the court with such information, including the fi eld of specialised 

knowledge of the expert, the expert’s qualifi cations, the facts and/or assumptions that 

form the foundation of the expert’s opinion and how the specialised knowledge of the 

expert applies to those facts and/or assumptions to produce the expert’s opinion.

Duty to the court and procedural 
requirements
Courts also emphasise that an independent expert’s ultimate duty is to the court; not 

the engaging party. Great care needs to be taken when engaging experts and obtaining 

expert reports to ensure that the independence of the expert is not, and cannot be 

perceived to be, compromised in any way. The Supreme Court of NSW and the 

Federal Court require that expert witnesses be formally notifi ed of that duty to the 

court, each requiring experts to be provided with a statement of the ethical duties of an 

independent expert.
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A failure to appreciate and comply with the procedural 

requirements in preparing expert evidence can result in 

evidence being ruled inadmissible. In Commonwealth 

Development Bank of Australia Pty Ltd v Cassegrain,1 

Justice Einstein refused to admit into evidence a 

statement by an expert who had not been given a 

copy of the Expert Witness Code of Conduct by the 

defendant’s legal advisers and who, consequently, 

failed to agree to be bound by the Code in his 

statement as required by Part 36 rule 13C of the NSW 

Supreme Court Rules.

Briefi ng an expert
The expert’s evidence must clearly identify the facts 

and/or assumptions on which the opinion of the expert 

is based. Accordingly, a crucial step in obtaining expert 

evidence is to brief the expert properly, providing him 

or her with all the relevant facts. A failure to brief an 

expert witness properly may result in the expert’s 

evidence being rejected. 

The role of the expert is to 

assist the court to determine 

the issues in dispute. To do 

this the court must be able to 

assess the evidence adduced, 

including the independent 

expert’s opinion

Part of the process of properly briefi ng an expert may 

include ensuring that relevant documents are provided 

to the expert. The expert should identify all documents 

relied upon and as a matter of best practice it is usual 

for an expert to append a list of documents with which 

he or she was briefed.

The failure of the plaintiff in Shorey v PT Limited2 to 

inform an expert of pertinent facts led to the defendant 

cross-examining the expert on whether he could justify 

his opinion in light of the new facts. The omission 

formed the grounds of appeals from the decision of 

the District Court to the NSW Court of Appeal3 and, 

subsequently, to the High Court,4 which remitted the 

matter back to the NSW Court of Appeal on 28 May 

2003 for a further hearing. 

Although the plaintiff ultimately succeeded in the High 

Court, the time and expense involved in this very 

lengthy appeal process may have been avoided if the 

plaintiff had initially briefed the expert witness properly.

The expert must identify the 
facts on which the opinion 
is based
In Makita (Australia) Pty Ltd v Sprowles,5 the NSW 

Court of Appeal criticised the failure by the plaintiff’s 

expert to explain how he had reached his conclusions, 

particularly the facts and assumptions underlying 

the conclusions. This resulted in the NSW Court of 

Appeal rejecting the expert’s opinion and overturning a 

judgment in favour of the plaintiff for more than 

$1 million.

Justice Heydon (who was subsequently appointed to 

the High Court) endorsed the principle that the primary 

duty of an expert in giving opinion evidence is ‘to 

furnish the trier of fact with criteria enabling evaluation 

of the validity of the expert’s conclusions’. 

Similarly, in Maudsley v The Proprietors of Strata 

Plan No 39794,6 the plaintiff’s expert again failed to 

collect the data on which his opinion was based in the 

prescribed manner, failed to adequately explain the 

meaning of the results obtained and relied on tables 

in a standard that was neither annexed nor exhibited 

to his report to obtain the results on which his opinion 

was based. Justice Powell concluded that given:

      the diffi culties which I have had in understanding 

the report and in testing the validity of its asserted 

conclusions, I must say that that report and its 

conclusions carry no conviction with me nor do 

they appear to have carried any conviction with 

English DCJ.

Accordingly, the NSW Court of Appeal upheld the 

decision of the trial judge in favour of the defendant.

1 [2002] NSWSC 980

2 Shorey v PT Limited, unreported, District Court of 

  New South Wales, 29 February 2000

3 PT Limited v Shorey [2001] NSWCA 127

  

4 Shorey v PT Limited [2003] HCA 27

5 (2001) 52 NSWLR 705

6 [2002] NSWCA 244



  

The underlying facts or 
assumptions must be proved
Careful consideration also needs to be given to how 

to prove in evidence the facts and/or assumptions 

underpinning the expert evidence. Failure to do so may 

undermine the expert evidence which, as a result, may 

be ruled to be inadmissible or of little weight.

Accordingly, a crucial step in 

obtaining expert evidence is 

to brief the expert properly, 

providing him or her with all the 

relevant facts. A failure to brief 

an expert witness properly may 

result in the expert’s evidence 

being rejected. 

For example, in FGC Custodians Pty Ltd (formerly 

Feingold Partners Pty Ltd) v Fagenblat,7 the expert 

relied on an assumption that was unsupported by 

the facts but which he claimed was valid because 

of his position as adviser to the parties during the 

period in which the dispute arose. The Supreme 

Court of Victoria Court of Appeal rejected the premise 

that his ‘special knowledge’ suffi ciently established 

the assumption as fact and, on the basis that the 

assumption on which the opinion was premised was 

unproven, rejected the expert’s evidence. The Full 

Court ordered a retrial of the issue, requiring both 

parties to endure further costly litigation.

It is usual for an expert to be instructed to make factual 

assumptions. It is up to the party appointing the expert 

to establish the facts by way of written or oral evidence 

at the trial.

7 [2003] VFCA 33

Conclusion
Recent cases demonstrate the need for litigants 

and their advisers to understand the fundamental 

principles of expert evidence and ensure that expert 

evidence complies with all substantive and procedural 

requirements. This requires careful planning and 

consideration at the time the expert is fi rst retained. A 

failure to plan, retain and instruct an expert properly 

from the outset can result in the expert’s evidence 

ultimately being ruled inadmissible or being given little 

weight, resulting in costly expert evidence preparation 

being wasted and the prospects of success of a litigant 

being imperilled.

Expert evidence is often 

an important component 

of litigation and it is also 

expensive to prepare. 

Make sure you understand the 

procedural requirements to 

maximise your chance of success.

1   Make sure the expert provides the court   

 with the criteria which will enable it to assess  

 the expert’s opinion. How does the expert’s  

 knowledge apply to the litigation?

2 Make sure expert witness’s independence is  

not compromised. Comply with the   

procedural requirements. Care should be taken 

in the review and settling of experts’ reports so 

as to avoid compromising their independence.

3  The expert’s evidence must clearly identify  

the facts/assumptions on which the opinion 

is based and adequately set out the analysis 

and reasoning employed in order that the 

conclusions are able to be properly understood 

and the report is persuasive.

4  It is necessary to be able to prove the facts/ 

opinions underlying the expert evidence.
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