
On 10 February 2005, Commissioner
Nott of the NSW Land and Environment
Court (LEC) handed down his decision
in Maurici v Chief Commissioner of
State Revenue [2005] NSWLEC 20;
BC200500276. The decision is the fifth
separate hearing of the matter, being
heard for a third time by the NSW LEC,
and having been appealed to both the
NSW Supreme Court of Appeal and the
High Court of Australia. This has been a
costly and time consuming exercise for
the taxpayer. The end result was a small
reduction in the land value of Maurici’s
property from $2 million (reduced from
$2.44 million, see below) to
$1.89 million. While it may not have
been a significant victory for the
taxpayer, the decisions do provide
insights into the valuation principles
applied and are therefore a useful guide
in valuing properties for other tax and
rating purposes.

In the most recent decision, the High
Court referred the appeal back to the
NSW LEC, directing it to determine the
‘unimproved value’ of the property in
question by an analysis of a sample of
comparable sales data which was not
confined to ‘exclusively or virtually
exclusively … sales of scarce unimproved
parcels of land in the same locality as the
relevant land’.1 In determining the land
value for land tax purposes, s 57 of the
Land Tax Management Act 1956 (NSW)
(LTMA)2 required that land value be
determined pursuant to s 6A(1) of the
Valuation of Land Act 1916 (NSW)
(VLA), which refers to unimproved
value. 

‘Unimproved value’ for the purposes of
s 6A(1) is a peculiar concept in that it
requires that the improved land, when
valued, be treated as being notionally
unimproved — that is, as if it did not
have any improvements on it. While the
decision deals with the determination of
the unimproved value of improved land

and a methodology quite specific to
achieve this end, the valuation principles
applied are relevant in determining value
for other purposes. For example, they are
relevant to the determination of market
value, which in turn is relevant in
determining ‘dutiable value’ in the stamp
duty context.

Facts and case history
Anthony Maurici (the taxpayer) was

the owner of a residential property
located in Woolwich, a suburb of Sydney,
in NSW (the property).

On 8 September 1998, the
Commissioner issued a land tax
assessment with respect to the property
(the assessment). Under the assessment,
the Commissioner ascertained the land
value, or unimproved value, to be
$2.44 million based on the valuation
made by the Valuer General as at 1 July
1997. The Commissioner later reduced
the land value to $2 million following a
review of waterfront properties on the
Hunters Hill peninsula.

The taxpayer lodged an objection
dated 6 November 1998 to the
assessment on valuation grounds and
later appealed to the NSW LEC with
Nott C presiding.

Legislative context
Land value, or unimproved value, was

to be determined in accordance with
s 6A of the VLA. This provision states:

(1) The land value of land is the capital

sum which the fee-simple of the land

might be expected to realise if offered

for sale on such reasonable terms and

conditions as a bona-fide seller would

require, assuming that the

improvements, if any, thereon or

appertaining thereto, other than land

improvements, and made or acquired

by the owner or the owner’s

predecessor in title had not been

made. 

(2) Notwithstanding anything in

subsection (1), in determining the

land value of any land it shall be

assumed that: 

(a) the land may be used, or may

continue to be used, for any

purpose for which it was being

used, or for which it could be

used, at the date to which the

valuation relates, and 

(b) such improvements may be

continued or made on the land as

may be required in order to

enable the land to continue to be

so used, 

but nothing in this subsection prevents

regard being had, in determining that

value, to any other purpose for which the

land may be used on the assumption that

the improvements, if any, other than land

improvements, referred to in

subsection (1) had not been made. 

(3) Notwithstanding anything in

subsection (1), in determining the

land value of any land, being land in

relation to which, at the date to

which the valuation relates, there was

a water right: 

(a) the land value shall include the

value of the right, and 

(b) it shall be assumed that the right

shall continue to apply in relation

to the land.

‘Land improvements’ are defined
under s 4(1) of the VLA as follows:

(a) the clearing of land by the removal or

thinning out of timber, scrub or other

vegetable growths, 

(b) the picking up and removal of stone, 

(c) the improvement of soil fertility or

the structure of soil, 

(d) the restoration or improvement of

land surface by excavation, filling,

grading or levelling, not being works

of irrigation or conservation, 

(d) without limiting paragraph (d), any

excavation, filling, grading or levelling

of land for the purpose of the erection
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of a building, structure or work, not

being for the purpose of irrigation or

conservation, 

(e) the reclamation of land by draining or

filling together with any retaining

walls or other works appurtenant to

the reclamation, and 

(f) underground drains.

Decision at first instance
Before Nott C in the NSW LEC at first

instance,3 the taxpayer sought that the
unimproved value be reduced to
$1.125 million. In doing so, three issues
were raised:
• the valuation methodology adopted by

the Commissioner in determining the
property’s unimproved land value;

• whether a retaining wall was to be
included or excluded from the land
value; and

• whether a deduction should be made
for scarcity of vacant land where the
only sales data used to determine the
unimproved land was that of vacant or
substantially vacant land.
On the first issue, the taxpayer argued

that the unimproved land value is to be
deduced by taking a data sample of
comparable sales of improved properties
and subtracting the added value of the
improvements. The added value of
improvements was then determined by
deducting the value of current renovation
costs (being the costs of renovating
existing improvements to a new
condition without structural repairs)
from the current cost of constructing new
improvements. Nott C found that this
was an incorrect approach to take, as it
would bring an inflated value to existing
improvements. What needed to be
determined was the actual value of the
improvements and not reconstruction
costs or renovation costs.

The Commissioner argued a different
approach. His determination of
unimproved land value was based
virtually exclusively on comparing sales
of waterfront properties in the locality
which were either vacant land sales or
sales where the improvements on the
land had little value. Under this view, no
regard was had to sales of improved
land. Nott C preferred the
Commissioner’s approach over that of
the taxpayer. He held that the
unimproved value of the property based
on sales data of vacant or substantially

vacant land was the most reliable method
of ascertaining unimproved land value. In
relation to the taxpayer’s methodology,
he held that:

Such a method appears to be contrary to

the requirements of s 6A of the Act. In

any event, I have found such a method to

be unreliable in this case, having regard to

the uncertainty of the added value of the

extensive improvements in those

comparable sales and having regard to the

fact that I do not accept the applicant’s

estimate of the added value of the

improvements on the subject land itself.4

On the second issue, Nott C found
that given the function served by the
retaining wall, it should be included in
the land value of the subject land.5

On the third issue, Nott C found that
no deduction is to be made for a scarcity
factor. The reason given was that no such
factor would arise, as the determination
of land value was based only on sales of
vacant land.6

Nott C held the land value to be
$1.95 million, which was slightly less
than the Commissioner’s resubmitted
value of $2 million.

NSW LEC appeal
The taxpayer appealed the decision of

Nott C, challenging the three issues he
dealt with.

Cowdroy J’s decision was a mixed
result for both the Commissioner and the
taxpayer.7 While the taxpayer succeeded
on the issue of whether the retaining wall
was to be included in land value, he lost
on the valuation issue. It wasn’t a
complete loss, however. His Honour’s
finding against the taxpayer on the
valuation issue was to be ‘subject to a
consideration of the issue’,8 that issue
being the existence of a scarcity factor in
relation to vacant land in metropolitan
Sydney, and, in this case, Woolwich and
the Hunters Hill peninsula. His Honour
found a scarcity factor to exist because:
• Nott C acknowledged that such a

factor existed; and
• it was not clear whether Nott C paid

any regard to any sales data which was
not of vacant or substantially vacant
land — Nott C’s decision was based
predominantly on a sample of six lots
which were all vacant or substantially
vacant land.
As Nott C seemed only to concentrate

on sales data of vacant land, his Honour
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found that what needed to be
determined was whether a scarcity
factor had the effect of inflating the
unimproved value of land. His
Honour found that this ‘issue must
be addressed’.9

NSW Court of Appeal decision
The taxpayer appealed the decision of

Cowdroy J to the NSW Court of Appeal
of the Supreme Court. In a judgment by
Handley JA (with whom Beazley and
Giles JA agreed), the Court found the
following.
• The retained wall was not an

improvement, overturning
Cowdroy J’s view.

• Nott C’s valuation method was not
wrong in law, as it was a decision of
fact — that is, Nott C found, as a
matter of fact, that the evidence
submitted by the taxpayer based on
his valuation method was unreliable
and tended to result in an inflated
value for the improvements. In the
absence of a reliable alternative,
Nott C was given little option but to
accept the Commissioner’s evidence
and thereby his valuation method.

• A deduction for a scarcity factor in the
increased value of vacant land in a
built up locality was rejected. This was
because such a factor was contrary to
s 6A(1) of the VLA. Applying the
decision in Tetzner v Colonial Sugar
Refining Co Ltd [1958] AC 50, his
Honour held:

The hypothetical sale is of vacant land,

and if vacant land commands a premium

in the market, the hypothetical sale would

realise that premium. No such

assumption is required to be made about

any other land. The result therefore is

that the subject land is to be valued as

vacant, but located in the neighbourhood

as it exists in the real world.10

High Court decision
The taxpayer brought an appeal to the

High Court on the valuation and scarcity
issues only. Their Honours put the
question for their determination as:

… whether, in fixing the unimproved

value of an improved parcel of land under

the Land Tax Management Act 1956

(NSW) in accordance with s 6A of the

Valuation of Land Act 1916 (NSW) as

the former requires, it is right to have

regard exclusively or virtually exclusively

to sales of scarce unimproved parcels of

land in the same locality as the relevant

land.11

Their Honours analysed each previous
decision and the scheme of the
legislation. In interpreting s 6A of the
VLA, they set out a three step approach.
This involved:
• determining what ‘land improvements’

are;
• removing those improvements; and
• determining a value for the land in its

notionally unimproved state.
The approach to be taken, in their

Honours’ opinion, was stated as follows:
The traditional, and usually

unexceptionable method is to seek out

relatively contemporaneous sales of

comparable properties between parties at

arm’s length, unaffected by special

circumstances, such as, for example, a

strong desire by a purchaser to buy an

adjoining property, and to use those sales

as a yardstick for the valuation of the

relevant land.12

Their Honours criticised the
Commissioner’s valuation method as
‘suffering from these defects’ and from
being ‘not representative of sales in
Hunters Hill’.13 Accordingly, the
consequence of the Commissioner’s
approach was that if there was only one
vacant parcel of land, the value of that
parcel would set the value for every
parcel of improved land. A premium for
scarcity would be reflected in the value
of this parcel. This approach failed to:

… resolve the inherent paradox that as

every improved parcel of land would be

required to be treated in an equivalent

way, the consequence would be that all

parcels were notionally vacant and that

there would no longer be any scarcity of

vacant land.14

Their Honours rejected the
Commissioner’s argument that s 6A(1) of
the VLA required him to take that
approach. The provision did not call for
an approach which was ‘unreasonably
selective in ultimately confining himself
to two sales of scarce vacant land for the
purposes of the comparison’.15 A fair
estimate of the value of the subject land
required that a ‘reasonably representative
group of comparable sales’ be obtained.
This ultimately required that a
representative sample contained sales of
both vacant and improved land. By only
comparing properties which are of a

different character — in this case, vacant
land with improved land — an
unreliable indication of value will result
because each type of land will attract a
different type of buyer. In reaching this
conclusion, their Honours rejected the
interpretation of Tetzner, which was
cited by the NSW Court of Appeal, as
bearing on the way a valuer is to select
and compare sales for the purposes of
determining unimproved value pursuant
to s 6A(1).

In conclusion, their Honours held that
the approach to be taken was as follows:

He should have had regard to all of the

relevant facts including the scarcity of

vacant land, the possibility of a particular

and limited class of persons in the market

for it, the scarcity or otherwise of

improved land, the added value of the

improvements to comparable lands, and

in particular, truly comparable sales,

which ideally would include like land

similarly improved to the subject land.

And whilst it is true that s 6A is intended

to apply to each valuation made under it,

its statutory operation in relation to all

valuations, that is, all pieces of land to be

valued, is another factor which cannot be

ignored, and requires that a scarcity of

vacant sites not be the determinant factor

in valuations made under the Act.16

In rejecting the Commissioner’s
approach and the decision of Nott C at
first instance in the NSW LEC, their
Honours ordered that the matter be re-
heard by the NSW LEC with a direction
that, given the state of evidence adduced,
the Court may receive further evidence.

Most recent NSW LEC decision 
On remission to the NSW LEC,

Nott C did receive further evidence from
both parties. The taxpayer submitted an
analysis of 25 waterfront properties, of
which 18 were of improved land sales
and seven were of vacant land sales. The
Commissioner submitted a total of
13 sales. The sample chosen was similar
in character to that of the taxpayer.

Based on the new evidence submitted
by both the taxpayer and the
Commissioner, and their arguments
made, some of the salient findings of
Nott C in what is a lengthy decision are
as follows.
• The Australian Bureau of Statistics

Established House Price Index for
Sydney could be applied to account for
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movements in the market in the sales
data chosen. Sales data were taken
during a time period which was 18
months from the base date of 1 July
1997.17

• The taxpayer’s method of valuing
improvement was complex. Nott C
was, nonetheless, prepared to accept
the method for the purposes of this
appeal. This was in stark contrast to
his position at first instance where he
found the approach to be incorrect.
That method involved obtaining a
quantity surveyor’s cost to reconstruct
the improvement as new from which
would be deducted the quantity
surveyor’s cost to renovate the existing
improvement to a new condition.
Nott C found a higher level of
inaccuracy in this approach because of
the number of discretionary judgments
required.

• An ‘improvements increment’
representing the developer’s risk and
profit margin could be added to the
value of improvements. However,
Nott C did not accept the taxpayer’s
submission that a positive adjustment
in the order of 40 per cent to the
adjusted costs of improvements needed
to be made.18 He applied an
improvements increment of
27 per cent.

• A scarcity factor may exist, leading to
an adjustment downwards in the land
value of vacant land. Nott C held that
in finding the existence of a scarcity
factor it was an acceptable method to
compare the land value of improved
land to that of vacant land. However,
the two properties must be reasonably
capable of being compared. If there
were vast differences in the property,
and large adjustments needed to be
made, this would be unacceptable. The
taxpayer submitted a scarcity factor of
30 per cent, being a negative
adjustment to the land value of vacant
properties. Nott C rejected this and
found no adjustment necessary. This
was because the analysis of land value
for improved and vacant land did not
yield a significant difference.
In conclusion, Nott C reduced the land

value for the property from $2 million to
$1.89 million. He accordingly did not
depart much from the value determined
in the first hearing of the case. However,
in arriving at this value and the

conclusions made, Nott C did adopt and
accept a wider approach to valuation.

Valuation principles
Nott C gives an extensive analysis of

the sales data tendered as evidence and of
the valuation principles underpinning
that evidence. Some of the principles can
be summarised as follows.

Market movements — 
timing of sales data
• Land values determined after and

before a base date can be used. In an
upward market, an adjustment
downwards would need to be made.
Alternatively, where land value is
determined before the base date and in
the same market, an adjustment
upward would need to be made.19

• There was recognition of movements
in the market from a base date. Nott C
reluctantly accepted that an adjustment
factor based on the Established House
Price Index for Sydney could be
applied, even though it would not
produce the most accurate adjustment.
However, less weight should be given
to sales data that occur further from
the base date.20

Improvements
• An ‘improvements increment’ was

recognised as an addition to the value
of improvements. This is essentially
an adjustment for the profit margin
and risk of the developer. This was
described as a ‘margin to reflect the
effort, time and risk associated with
improving land’.21 It was equated
with two concepts:
— the entrepreneurial profit, being

the difference between the cost of
the property and its market value,
which represents compensation to
the developer for the contribution
he or she has made to the project
and risk; and

— the entrepreneurial incentive,
being the amount the developer
expects to receive as
compensation for providing co-
ordination and expertise and
assuming the risks of the
project.22

• When determining the value of the
improvements on improved land by
comparing it with the value of vacant
land, the land chosen should be
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reasonably capable of being compared
— for example, both parcels of land
should have a comparable size and
character. Where the sites chosen vary
significantly, distorted results will
emerge. Where there are significant
differences, the comparison should not
be undertaken.23

• The improvements increment is not
personal to the developer but subsists
in the value of the land for subsequent
purchasers.

• When comparing vacant land and
improved land, a development consent
or planning permit will add value to
improved land. Where it does, there
needs to be upward adjustment to the
vacant land to account for the benefit
of the development consent. Taken
with the scarcity factor, these
adjustments may or may not cancel
each other out.24

• Other factors to be added to the cost
of improvements include:
— depreciation; and
— replacement cost or construction

cost.
• It has been found that when valuing

improvements, there is the potential for
a wide margin of error in the improved
value. This is because of the number of
variables which involve ‘matters of
discretionary opinion’.25

Scarcity factor
• The scarcity factor accounts for the

premium that may be charged on
vacant land in a locality with a scarcity
of vacant land. Where a comparison of
sales of vacant land and improved land
show a difference in favour of a higher
value for vacant land, the difference
may be attributed to the scarcity factor.
To remove this factor, a negative
adjustment to the value of the vacant
land would need to be made.

Size
• In relation to size, valuers have agreed

that as the size of the land increases —
all things being equal — the price per
square metre decreases and vice versa.
Therefore, where the size of land to be
compared is smaller than the subject
land, a negative adjustment needs to be
made to the value of that land when
deducing a land value for the larger
area of land.26 Also, there may need to
be an negative adjustment made to

larger parcels of land where there is the
potential for subdivision.

Averaging data
• A weighted average of comparable

sales of vacant and improved land
needs to be taken rather than a
straight average. Nott C found that
while the weighted average for
improved land was higher than for
vacant land, they were not
significantly different. This was
because of the value of development
consent or planning approval
obtained for improved land.

Conclusion
These principles assist in determining

the market value of dutiable property
for the purposes of stamp duty and
other taxes. Generally, for stamp duty
purposes, transfer duty is imposed on
the greater of the consideration paid or
the ‘unencumbered value’ of the
property. Unencumbered value is
dependent on the market value of the
property. Market value is, of course, the
price a willing but not anxious
purchaser would pay to a willing but
not anxious vendor.27

The valuation principles examined in
Maurici are relevant in determining
market value. Advisers are directed to
some of the general principles that can
be gleaned from the High Court
decision and the most recent NSW LEC
decision, as follows.
• A reasonably representative sample of

comparable sales should be obtained.
While the number of properties
making up this representative sample
will differ from case to case, a small
sample may be found to be selective
and unrepresentative.

• The sample should contain properties
which are similar in character — vast
differences will lead to large
adjustments and thereby distorted
results.

• When determining what is the market
for a property, special circumstances
that may inflate the value should be
ignored — the High Court in Maurici
gives the example of the strong desire
by a purchaser to buy an adjoining
property. The value such a purchaser
would accept is not a reliable
‘yardstick’ for the valuation of the
relevant land.28

• Planning approval, improvement
increments and scarcity will add to the
value of improvements and vacant
land (whichever the case may be).
Nott C in the final NSW LEC decision
examined methods of quantifying the
value of these factors. ●

Andy A Milidoni, Lawyer, 
Allens Arthur Robinson, Melbourne. 
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